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PREFACE., 


The translator of the following work, fully conscious of its imper- 
fections/ hopes that a candid statement of the motives and circum- 
stances under which lie commenced and concluded it, may avert 
criticism, and save him from the imputation of presumption at least, in 
-trying his strength at a task to which he is unequal. 

Placed unexpectedly in a situation requiring some knowledge of 
Hindii Law, for the examination of the VyavastMs, or expositions of 
civil law recorded in the courts under this Presidency, and at the same 
time totally ignorant of the subject, as well as of the language of that 
law, he naturally sought for information respecting the authorities by 
which the Qfctrfs were .guided, in their answers to the. courts. 

Very little enquiry sufficed to shew, that the MitSksharS and 
Vyavahara M'ayukha were on all occasions quoted by them. The first 
was found to exist in. print, and a manuscript copy of the latter was 
procured, very incorrect, as was afterwards discovered, but which suf- 
ficiently answered the purpose of reference at the time. 

Having had at various periods occasion to translate, with a ££sirfs 
assistance, a few detached passages as tests of the VyavastMs, the 
Sanskrit manuscript was bound with blank leaves, and these passages 
entered in their proper places. The facility of reference to Mann’s In- 
stitutes, by its arrangement into chapters and verses, then led him to 
enter also the translations of its texts, wherever they occurred through- 
out, and becoming now tolerably familiar with the names of authors, 
he, after a tedious and somewhat laborious collocation of the subjects of 
Mr. Colehrdoke’s Digest with the corresponding chapters in the Maytikha, 
was enabled to collect translations of almost all the texts in the fifth 
and several succeeding chapters. Filling in, by translations of his own, 
the comments of the author, and the remaining texts not found in the 
Digest, he thus completed those chapters, and considered this sufficient 
encouragement to continue the translation to the end. The two first 
chapters were next attempted, and all that could be found to apply in 
Sir F. Macnaghten’s Treatise, published about the time, being substitu- 
ted for the Translator's own version, the work might be said to be 
finished, with the exception of the chapter on Inheritance: since that 
on Ordeals, being of little or no use, it was determined not to attempt. 

Had the difficulties of the chapter on Inheritance been known at 
the time the translation was begun, they would certainly have put a stop 
to it altogether : but fortunately (it may perhaps be allowed to say, if 
the utility of the woxk be admitted), the facilities met with in the first 
instance had led the Translator so far, that he felt bound not to leave 
it undone, when so much had been got through. He enjoyed likewise 
advantages, which few, however inclined to be useful, would ever meet' 
with ; the four Q£$tris, of the Sadr ‘Adalat and Surat ‘Adalat, were at his 
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side, with one attached to himself, and he had In the mean time gained 
some experience in the Law, and a little knowledge of the Sanskrit 
language. 

Drawing therefore as much as possible from the Invaluable transla- 
tions by Mr. Colebrooke, both of the Digest and of the works on Inheri- 
tance, and from that of the Dattaka Mimamsg, he worked in the chapter 
on Inheritance, and put the finishing hand to the translation, for which 
Indulgence is thus solicited. 

The liberality of the Bombay Government has led them to extend 
their patronage and support to the book : at the same time it must be 
fairly stated, that such patronage does not involve responsibility for 
correctness, as the translation was submitted, in consequence of the 
season, in an unfinished state, and was honoured with such notice, pro- 
bably from a desire to hold out encouragement to others to undertake 
useful works even if imperfectly executed, and from the personal kind- 
ness of the Head of the Government, rather than as a pledge that they 
were fully satisfied of its worth, 

The faults of execution therefore, many as they are, rest with the 
Translator : he unfortunately could obtain no European aid, but would 
•cheerfully bear the charge of rashness and incompetence, if the merit 
be conceded to him, of some industry, and a sincere desire to make 
himself useful : he seeks no further praise ; censure he trusts to have 
disarmed. 

A short account of the nature of Hindu law-books, and of those 
works which have as yet appeared in English, may assist in appreciat- 
ing the real, value of this now submitted. 

The Mitakshara gives a list of twenty sacred authors, said to have 
written in ancient times upon Law (among other subjects), and whose 
works are entitled to equal and high veneration by the moderns. Their 
names are: Manu, Atri, Vishnu, Harfta, Yajhavalkya, Unarms, Ahginis, 
Yama, Xpastamba, Samvartta, Katyayana, Bihaspati, Par%ara 7 
Yy&sa, Qankha, Likhita, Daksha, Gautama, £&t&tapa, and Vasishthad 
Their institutes are technically termed Smiti, of which only a small 
number now exist complete, and of many only a few texts remain. 

Besides these, there were institutes of the following Legislators, con- 
sidered by some perhaps of inferior authority, (and therefore often term- 
ed Upasmiti ;) but now equally . imperfect with those of their supposed 
predecessors. The names and number of both classes, indeed, are* very 
uncertain, 3 , the same author being sometimes ranked with the first, 
and sometimes with the second class, by different modern commenta- 
tors. They are : Paithinasi, Bshya^rihga, BaudhSyana, Pukstva, Murid, 
G&rgya, Ka^yapa, N&rada, Jabali, Lok^kshi, Kuthuini, "Dhatimya* 
A^valayana, Datta, Pracetas, ■ Brgu, .Yi^vamitra, Devala, Sum ant u 
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Vyaghra, Satyavrata, A^reya, Vaisa, Soma, KishiiSjini, N£eiketu, Mir* 
kandeya, and perhaps others (aj 4 

Modem legislators seem to have composed their treatises by select- 
ing, each, such texts from these ancient institutes as best suited their 
own notions, working them up with a gloss of their own, “ explaining 
their sense, and endeavouring to reconcile seeming contradictions, to 
fulfil this precept of their great lawgiver (Manu, chap. 2d, v. 14) 

* Where there are two sacred texts, seemingly inconsistent, both are 
held to be law, for both are pronounced by the wise to be valid and 
reconeileabie.” *1 

The numerous and conflicting volumes which such a system has 
produced, will be at once seen. 3 From them several Schools have 
arisen ; the Qauriya (or Bengal), the Maithila, (or North Bah&r), and the 
Benares, with the Maharashtra, and the Dr&vida, or Southern school 
In all but the first, the MMksharS, one of the very earliest of these 
compilations, is received with respect, as the chief general authority, 
though in each some more modern local work is allowed to compete 
with it on a few points* The most remarkable of these are, the 


(a) The following list of the authors of HincKi lawbooks, with their names arranged 
according to the order of the Sanskrit, alphabet, lias been made up from the lists given, 
by Yajhavalkya, Pamjara, the Padma-Purana, MadhusUdana Sarasvatl, Eama-Kfsbm 


in his 
p. 19. 

1. 

2 . 


3. 

4. 

5. 

6. 

7. 

8 . 

o; 


commentary on Pdraskara’s Gfhya-Sutra and Wilson, Mackenzie Collection i, 
See Stenzler in Weber s hilhcke Studien i. 232, 248. 


Agni 19. 

Ahgiras (three redac- 20. 
lions : A. Madhvama 21. 
A, andBxhad A.) 22. 

AUd 23. 

A'pastamba 24. 

TJcanas 

Bshya^riiga 25. 

Kaiiva ■ 28. 

Kagyapa 

Kelly kyana (two redae- '27. 
firms : K. and Yrd- 2,8. 



dhaK.) 

29. 

30. 

Kufhumi 


11. 

Gargya 

30. 

12, 

Gautama (two redac- 

31. 


tions as In No. 9) 

32. 

13. 

Cidambara 

33. 

14. 

Cyavana 


15. 

Ohagaleya 


16. 

Jatakarpya 

34. 

17. 

Jabdli 

35, 

18. 

Daks ha 



Deyak 36. 

Tvfintda * 

Barbara 

Ptaskara 37. 

Pit fimaha 3$. 

Pulasiya (two redac- 39. 

t ions^ P. and Lagu P ,) 40. 
Paiflrfnasi 

Pracetas (two redac- 41. 
tions P. and Bfliat P.) 42. 
Prahipati 

Budha 43. 

Bihaspati (two redac- 
tions as in No. 26) 44. 
Baudh&yaiia 
Bh&radv&ja 
Bhigu 


Yajhavalkya (three re- 
dactions Y„ Vrddha 

Y. # JBflud Y.,) 
Likhita 
Lohita 
LoMkshi 

Yasishtha (three redne- 
_ tions as in No, 36) 
Yi$vamitra 
Yishnu (three redac- 
tions as in No 36) 
Yy&sa (two redactions 
as in No. 20) 


jkha 

45. y&ndilya 
48, patatapa (three redac- 
tions as in No. 36) 
Manu (three redactions, 47.' patyayana 
Manu, Vrddha Mima 48 - Samvarta (wo redac- 
and Brhan Manu) ^ 

Marie i go] 

Yama (two redactions 54 
as in No. 26) 


tions as in No. 
Samantu 
Soma 

Haiita (three redac- 
tions as in No. 36) 


■ The above list, h will be seen, does not contain the following texy names given, by 
Mr* Borradaile : A^vaiiyana, ATreya, Ktshnajini, Datta, Dh&mnya, _ N aciket u, Mfcrk&o* 
deya, Yatsa, 'Yyaghra, Satyavraia . — BL ' 

l'—Prcf Digest xL 

2—Pref. to the Digest, lo the Inheritance, and to Strange’s Elements. 
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Mayukha for the Mah£r£shtra and the west, the Srnrti Chandrik^t for 
the South, of India; the Ratn£kara and Chint&mani, for Mithila. 
Bengal proper alone denies authority to the MitSkshara, having esta- 
blished for itself a totally different school, of which the I>6ya-bh%a of 
Jimdta V&hana is the headd The references in the margin preclude 
the necessity of noticing the other treatises of these schools. 

' The first work . in the English language, on the subject, was the 
' Code drawn up during Mr. Hastings’ administration. The original, in 
Sanskrit, “ consists, like the Roman Digest, of authentic texts; with the 
names of their several authors regularly prefixed to them, and explain- 
ed, where an explanation is requisite, in short notes taken from com- 
mentaries of high authority : it is, as far as it goes, a very excellent 
work” : — “ But, whatever be the merit of the original, the translation of 
it has no authority, and is of no other use than to suggest inquiries 
on the many dark passages which we find in it: properly speaking in- 
deed, we /cannot call it a translation ; for though Mr. Halliecl perform- 
ed his part with fidelity, vet the Persian interpreter, had supplied him 
only with a loose injudicious epitome of the original Sanskrit, in which 
abstract many essential passages are omitted, though several notes of 
little consequence are interpolated, from a vain idea of elucidating or 
improving the text. 5 ’ 2 

Upon these observations being made known to the Supreme Go- 
vernment, the Digest of Jagannatha was, under their authority, com- 
piled, “ from various digests, and from commentaries on. the institutes 
of Law.” But: “In restricting the compilation to the law of con- 
tracts and successions, he [Jagannatha] has omitted the law of evi- 
dence, the rules of pleading; the rights of landlord and tenant, the de- 
cision of questions respecting boundaries, with some other topics, 
which should be likewise treated, for the purpose of assisting courts of 
civil judicature in deciding private contests according to the laws, 

, which the Hindu subjects of Great Britain hold sacred”** 

The great value of the Digest to English readers will be found, 
probably, in its collection of texts, which includes, under each of its 
heads, all the above sacred authors. Scarcely one of those from M".anu 
applicable to Inheritance has been omitted by Jagannatha, and u 
classification, made for private use by the Translator, of all the texts of 
each author contained in the present translations on Inheritance, shews 
that the Digest contains a great many, of every author not to be met 
with in the others. .■When freed from the perplexing commentary, it 
forms an excellent key to those Sanskrit works of a similar nature, 

, called Sraiii Sangraha, as the English version of any text may he 
found in a few minutes. 

Sir William Jones’s translation of the Institutes of Alarm, coming 
in order of time between the above Code and Digest, Is too famous to 


1— Pref. -toTnh : iv. 

Sir W. Jones, quoted in Preface, Digest IX — X. 

. 3 — Preface to Digest, page XI. 'and to Inheritance, page II ; likewise Strange's 
Elements, 2nd, 150, . / ; ■ 


need notice^ The opinion of it expressed in Sir T. Strange’s work* 
would, it is believed, hold good here, “ that it is of authority °a& a text- 
book, but no farther.” 

To make up for the deficiencies in the Code and the Digest, Mr, ; 
Coiebrooke u ' long ago undertook a new compilation of the law of sue* d 
“ cessions with other collections of Hindu Law, under the sanction of the 
" Government of Bengal, for preparing for publication a supplementary 
“ Digest of such parts of the law as lie considered to be most useful 
and in the mean time gave to the world a translation of the . two trea- 
tises on Inheritance, containing the doctrines of the two great schools, ■ 
of Bengal and Benares, elucidated by notes from their respective 
adherents* 1 $ 

The first of. these, the D%a-bh%a, is restricted in its operation to /■ 
Bengal proper, as is the D£ya-krama-samgraha, a work of the same 
school, subsequently translated into English by Mr. Wynch, of which e 
no copy has yet reached these parts* (a) ■ • 4 

' . - ' ’ 'jar 

The other, the Mitakshara, is equally authoritative with us on this§ : 
side of India, as elsewhere, but, as previously observed, the doctrines of 
it are sometimes opposed by the Mayukha, which is allowed to compete 
with it. '' 

Two treatises on Adoption were in the same manner translated by 
Mr. T. C. G. ’ Sutherland, ■ As neither of them exists ' in the original in : ;■ 
this part of the country, the Q&strfs have no knowledge of them, and 4. 
take the Mayukha for their authority on that head. But great praise if 
has been passed on the English version, by a high authority. 2 f§ 

The work of Sir F, Maenaghten, being avowedly controversial and T 
founded on Bengal law, is of no utility as a guide here. Every one 
must regret, that the two first chapters of the Mitakshara, those on i ■ 
judicial proceedings and evidence, were not given entire. Valuable as d 
any extracts from such a work are, the insertion of the translation com- ^ 
plete, would, we may venture to say, have doubled the value of this book 4 
to practical readers,.; . f$. 

Of the last work published, the Elements of Hindu Law, by Sir 
T. Strange, it is scarcely necessary to make mention, as it is in every ii 
one’s hands; but if it be not too presumptuous, we may remark that P: 
the learned author has cheerfully followed the steps, and entirely adopt- 
ed the doctrine and advice, of the greatest of all European authorities 
on the subject of Hindu law and literature, which is of itself sufficient 
to stamp a high value on the book. i . 

Of Ntiakamtha, the author of the Mayfikha, scarcely any thing is B; 


1— Preface to Inheritance, page III. 2 — Preface to Strange’s Elements, XXIV, f 

(a ) The Dayacrama-sangraha, an original treatise on the Hindoo Law of Inheritance, % 
translated by P. %L Wynch, Esq. fob Calcutta : Printed by Philip Pereira, at the Hindoo- ; ' 
stance Press. 1818., The original text in the Bengali character is printed at the dose ; 
of Mr, Wyuoh’s translation.— Ed, ■' - 1 : 
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known here beyond his name, though his work is by repute acknosv- 
' ledged at Benares, Bengal,, and also in Tanjored Even at Pun&, where 
; one of his descendants, Kara Bhatta Kassikar, of great repute for learn- 
: ing, resided till very lately, no certain information is to be gained. 

' The family is Deshast Maharashtra, long settled at Benares, where 
' yamkara Bhatta the father, [author of several very celebrated works 
on the 'Mim&msa particularly the Dvaita Nirnaya, which his son mentions] 

■ lived, and where our author was born./ as he tells us in his preface, but 
at what date is uncertain. Hara Bhatta, above alluded to, says it was 
upwards of 200 years ago, whilst the general opinion is, that his writ- 
ings were first circulated about 125 years ago. The manner in which, 

the conclusion of the book, he speaks of himself and the dynasty 
under which he lived, might afford a clue, were not the authenticity 
pf the passage doubted by some, and its meaning unknown to all It 

• is said that at Bhareh, a town situated at the confluence of the Cham- 
. bal and JamnS, a R6j£ bearing the title of Sangara or Yuddha-sura* 

• the ruler of a Maiidal in that part' of the country, held his court; that 
; Bhagvant Deva, one of his successors, took our author under his pro- 

; tection, and that he, out of gratitude, gave the name of his patron to 
i the Book thus compiled under his" auspices ; and that sixteen genera- 
j tions have elapsed since the parties flourished. 2 

Mr. Oolebrooke declares him to be " an authority, concurrently with 
the MitSkshar& among the Mahrattas ?, 3 : and in an account of the 
different schools of law furnished by him to Sir IV Strange, * Mr, Cole- 
brooke observed : In the west of India, and particularly among the 
; Mahrattas, the greatest authority after the MitaksharS, is NH&k&mtha, 
author of the Yy&vahfci Mayukha, and of other treatises bearing the 
: isame title.” 

} ■ - ■ ■ ' • ■ ■ ■ 

■ ; These, twelve in number, were collectively styled by their author, 
Bhagyata Bh&skara, and* in detail are generally classed as follows ; 1st 

f Safliskkra Mayfikha, expounding the various rites and ceremonies of a 
JHindtfs life. 2nd XchSra Mayfxkha, treating' of rT> for conduct, in 
j. morals and- religion. 3rd Samaya Mayukha, of dates' and astronomical 
; calculations for regulating the chief actions of life. 4th Q'&ddlm 
; Mayukha, of funeral ceremonies. 5th Niti Mayukha, of the power, 

: conduct, and duties of kings. 6th YyavaMra Mayukha, of law and 

■ justice. " 7th X)£na Mayukha, of religious gifts. 8th Utsarga 'Mayukha, 
of public edifices. 9th PratishthS Mayflkha, of the consecration of the 
p$ne» 1-Oth Pray%citta Mayfikha, of penance and , expiation. 1 1th 
yuddha Mayukha, of purification. 12th §£nii Mayukha, of 

; planetary influence and worship. „ . 

: , - : The. present ' one, the Vyavah&ra Mayukha, is strictly speaking 

■ the- only one touching upon law. ' Its doctrines are quoted' and alluded 

1 — Strange’s Elements Snd, 164 note. 

, 2— For this account am indebted to a kind, "and valued friend. Captain II. D. 

Robertson, Collector of Puna, who has also most materially assisted me by procuring, 
translations and explanations of doubtful and disputed passages, from the Puna Pandits* 

3— Preface to Inheritance, page iv.’ ' ” 4— Strange’s Elements 1st, SIS, 
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to witlrapprobatiO'ii by Mr. CuM«roqke in more than one place in Ids 
translations, and by Mr. Sutherland in the Dattaka Mlm&iisa and Chan- 
dr Ik a : and appears, particularly in the concluding chapters, to be. rather . . 
of the nature of a Sinirti sarhgraha, or general collection of texts, with- • 
out- inucli commentary, than of those books elucidating the doctrines 
of one favourite author (like the Mitakshairi- on Yajiiavalkya) by a ' 
perpetual -gloss, interspersed with a few texts out of the other "in- 
stitutes. 

The .reference to the authorities, troublesome as many may find 
them, are not without value, having been given as vouchers for the 
correctness of the' version, as well as to guide those referring to the 
May uk ha on business, to the particular page of the work where each 
text is to be found. The example of Mr. Colebrooke warrants ■ 
tills. In the cases- of Sir T. Strange s Elements, vol. 2nd, explained 
by him, .the. Mitlikshara and Digest are quoted indiscriminately in 
■ many piac.es. - But .-it- is 'necessary, with regard to chapter fourth on ■ 
Inheritance, to'- explain, that the reading i of the ■ Mitakshara, has,, for 
reasons stated, always been retained in preference either to Jimhia 
Yahana, or the Digest. Many of. the texts, however, are only to be . 
found in the two latter, or in the last one, and as NUakaahtha’s doctrine 
someti mes accords with one and sometimes with the other, the reference 
will enable the professional reader to judge which school his author . 
follows, still remembering that conformity with the Mitakshara should . ' 
be aimed at as far as consistency will allow, with which hope, the v 
author's peculiar' opinions, .where he differs materially, have mostly 
been pointed out. , 

The Qastris of the Courts can at any time discover the distinction, ; 
if called upon;, for in the Sanskrit edition, prepared (from five manu- 
scripts found in Surat, collated with an old one borrowed from Puna, : , 
one from Broach, and a new copy sent from Benares) by the five Go- ■' 
vernment Qfeiri of this place, and afterwards printed at Bombay (a) by 
order of Government, -care was taken to insert, opposite to every text, of \ 
Maim, the number of the chapter and verse, and opposite to every texfc/^ 
quoted from Y&jgavalkya, the leaf and page of the Sanskrit large edition : ' 
of the Mitakshar& printed in Calcutta, of which the Courts generally'.; 
have copies. The commencement of each page of the original is like- ' , 
wise denoted by the Roman numerals in the margin. ■ ; 


(//) 9d9arikarabhat j-dfmnjabhar * anilaka m: liakrt e bhagavaiibliadcare -vyuvakwamayfr- 
kliam. 4 to. Bombay. i'S v 20,~m./. 



PREFACE OF THE AUTHOR, 


1. Salutation to Ganeca Having declared the rules for a king’s 
guidance 1 and having duly bowed myself before the lotos-footed Sun, 
I, Mlakaxhtha, proceed to compose something on decisions of law, 

% I meditate upon Qaihkara, my Guru [whom I consider as an 
incarnation of him] wlio wears the crescent on his forehead, the lord of 
the bull, and consort of Parvati, he who gives counsel to all those who 
visit the holy city, 

8, He [who is] the chief of men [Qiva] has assumed a double form, 
■with a view to point out [by the simile below given, that which is cor- 
rect of] the two conflicting paths [of the divisibility or indivisibility of 
the spirit of god] 2 Qri Qamkara [Qiva] himself is one form : Blmtta 
Qamkara is the other form here on earth, who has admitted the reason- 
ing, that the spirit of god is indivisible.^ 

4?. False reasoners, deceivers, have on this point in some sort 
advocated the doctrine of divisibility, but it has been thrown out by 
. me, as unfounded. For this reason there is no deficiency of discussion 
on my part ; for the worship of god is not the less complete for want 
of flowers from the sky. [a miracle]. 


I— In the last chapter of the A'chara Mayfikha ; see a similar work, Reports 1st 
.460-61, tit, Baj dharma. 

% — The one side supported by the Madhava, the other by the HemadrL 

y— Those holding the contrary, rejecting the doctrine of Maya, the cornerstone of 
the doctrine of indivisibility. 


THE VYAVA1URA MAYl'SHA 

A COMPLETE TREAT!f-K 
ox 

HINDI) LA W, 

BY NJLAK.AMTHA J> It > I I '• 


Justice. 


CHAPTER I. 

PROCEEDINGS AT LAW [YYAYAHA'KA AlATEEKA.j 

Section I. 

T Tustico is the consistent art or practice [by a third person] of 
discovering the unknown point oi “ who is in the 
Definition of wrono -” between two persons mutually disputing. Ur 
that business, in which a Plaintiff and Defendant exist 


UVdi) uussincojs, u. ** « ; . 3 „ *, 

u , a which is supported with proop by possession and wit- 

nwis A and which admits of a fair discrimination between conflicting 
nessc , . T-t t ]• {* ,„. Rut according to the Madanara tna ^ In 

proceedings in the , suit 
an answei - • . . t w f {he law ; the other is calcinated 

S r SSL onuB^S] dilute, W LWiBg., mi the like. 

» ii — .... AivLlnnc aF i i. Yainavalkva i- 14 When a 



seats it to me xviug, m . v 

presentation is termed the subject of a judicial pro- 
11. ceeding.” Aggrieved, abused. 

o Eighteen divisions of it are laid down by Mann :* " Of those 

titles, the first, is debt on loans for consumption . ; the 
Heads of Law. second; deposits and loans for use : the tim'd, sale 


1__ followed by oar author on many points, contrary to the Benares doctrines. 

9 Macnacditen pace 400. 

* ru sil, vs 4th ad 7tli Colehrooke on Obligations, IS, para. 30 The arrange- 
3 — Oh. bill* \r&. •*!«> a. . fl.nun-li ihn +it irs. ov rhsmters. will be 
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HINDU LAW BOOKS. 


without ownership ; the fourth, concerns among partners ; the fifth, 
subtraction of what lias been given ; the sixth, non-payment of wages 
or hire ; the seventh, non-performance of agreements ; the eighth, rescis- 
sion of sale and purchase ; the ninth, disputes between master nn«l 
servant ; the tenth, contests on boundaries ; the eleventh and. twelfth, 
assault * and slander ; the thirteenth, larceny ; the fourteenth, robbery 
and oilier violence ; the fifteenth, adultery ; the sixteenth, altercation 
between man and wife and their several duties ; the seventeenth, the 
law of inheritance r the eighteenth, gaming, with dice and with living 
creatures : these eighteen titles of law are settled as the groundwork 
of ah judicial procedure in this world/’ Subtraction , non-performance. 
— Rescission , repentance. Gaming , [dvutamj, playing with, inanimate 
agents : when with live agents, it is called samaKvaya. 

4. Here, though it is said by Bilxaspati d “ Killing a human 
being, robbery, touching another man’s wife, and . both species of as- 
sault, compose the four kinds of heinous offences,” we may infer that 
by reason of the distinctions in. the nature of crimes, connexion with 
women, and assault by word or deed, are here enumerated distinct and 
different, from the example of a bull and bullock. But I will hereafter 

Uj , clearly point out the distinctions [or characteristics] of 

these .eight eentitles of law, [each in its separate chapter]. 

5. The Initials, of Justice^ Brhaspati : “ Let them erect a 

, house in the midst of a fortified town, Laving in, its 
a Could ltU ^° n °* vicinit y wa toran.d trees; apart from other buildings, 
a olu and situated in the east quarter, with tlie door on that 
side ; there let them dctermmeonerectinga'properly constituted assembly 
house.” — Or in other words, a court of justice, as it has been, de- 
clared by K&tyayana : “That place is truly termed a court of 
justice, where the king practises justice, discriminating between 
truth and falsehood, by a reference to the Dharma<;astraT Maim 
“ A King, desirous of inspecting judicial proceedings, must enter his 
court of justice, composed and sedate in his demeanour, together with 
Brahmans and counsellors, who know how-to give him advice. Without 
ostentation in his dress and ornaments, let him examine the affairs of 


I— See post, CL 18th, pafa, 2nd. 

2— Ellis’s Lect ures, “ Part the 2nd,— Constitution of the Hindu courts ; duties of 
the prince as chief magistrate ; duties of the sabhasadaK or assessors; dufi.es of the 
praqvivaka or chief-justice [who is likened to an arehon, pnetor, and English judge]; 
several descriptions of courts ; institution of suits ; inadmissible suits ; plain!:, how to 
be drawn ; answer, how to be drawn ; proof bv which party to he produced ; the four 
steps, pada, or divisions of a suit,' 'viz., bhashapada and lutarapada, pleadings of the 
two parties; kriyapada, production of evidence, and sadyasiddhipada, decision by the 
decree; miscellaneous^ subjects connected with the administration of justice; the 
nature of proof pranmnam, and its kinds, namely human proof or evidence, manusbya 
nramamm, and divine proof, by oath and ordeal, divyapranana.ro ; evidence, of three 
kinds; namely, likhita, 'writings ; sakshi, witnesses’; bhukti, enjoyment; nature of 
p.ach briefly stated.” This exactly corresponds, with the two first chapters of the 
Maynkha, Initial* ofjmtw .— -literally the c< letters, or alphabet,” of law. 

o—Ch, 8tU, vs. 1st. and [the last hemistich of] the 2nd. 


V V AY A II A 1 UA MA V C : K HA. 


U 


litigant parties.” . Yajnavalkya d “ The king, divested of anger and 
avarice, and associated with learned Br&lnnans, should investigate 
judicial proceedings, conformably to the sacred code of laws .”- — The 
king , is any one, whoever properly affords protection to the people, not 
merely one of the royal tribe or Kshatriya. ' 


O Ulcers 
Court . 


of the 


6/ . K£ty&yana “ A king who investigates together 1 with his chief 

judge [piffdvivaka] minister, brahmans, domestic 
priest, and assessors of the court, according to law, 
shall attain paradise/’ Here, the brahmans are those 
[aniynkta] unappointed [to the court J: but the 'ministers are those %>- 
pointed. Even m it has been said:* “ A person, whether appointed or 
not, ivS entitled to furnish lagal advice.” 

7. Brkaspati gives this definition of the ch ief judge [pr^d vivaka] : 

“ He who in a cause asks the questions, and in like 
Exnmmer ■ or mmner cross-examines, and who, extracting the 
cat yi ge. [desired] information, speaks first, is termed the chief 
judge.” Vy&stL shews the nature of a minister, or councillor [amSfcya :] 
Let the king appoint as his minister, a man well informed in the 
meaning of all the sciences, free from avarice, one who speaks justly, 
a. Brahman [vipra], wise, of a family famed of old for these qualities, 
being a twiceboru man [dvija]/ 5 Here the recapitulation conveyed 
by d vija, or a twieebom man [after vipra] is made specially with a 
view to the choosing a minister, either from the royal or commercial 
tribe, in. default of one of the priestly class [vipra.]: for thus says 
KfftySyanat : “ If there he no learned BrShnnm, let the king then asso- 
ciate in the administration, a Kshatriya or a Yai<;yn, skilled in the 
Dharma^astra ; let him carefully keep a (^Yidm [from such affairs].” 

8. And Yajnavalkya thus declares an assessor Jsabhy a] :$ * Persons 

who am versed in literature, acquainted with the law, 
Assessors addicted to truth, and impartial towards friend and 

foe, should be appointed assessors of the court, by the king,” — Brims- 
pati gives this enumeration of them/* “ That assembly, in which seven, 
five or three Brahmans, versed in religious and worldly duties, preside, 
is to equal sacrificial ground.” 


9. The same author says : H Two persons must be appointed by the 
king, a secretary ’ and an accountant, who are skilled 
and others. expounding words, and meanings, adepts at count- 

ing, free from error, and learned in the different characters [or dialects]’* 
Words , the science of etymology. Mean/tog^x dictionary. K.atySyana- : 
“ Merchants who have just view;; of justice are to be there appointed 
hearers of causes.” • There, in the assembly Bxh&spati : “ A vera- 


] — 2 — 3 — AIcN in . page 40 7 . ' 

4‘- Macmtghlcii, page 40;?.' There is some diffcrcucc in the text here ; my verritm 
k literal 


5 — MeY !i.u pagq U 1 7 . 
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clous man must be specially appointed, under iLe orders of the asses- 
sors, for calling and taking charge of the witnesses, plaintiffs, and 
defendants/' And he must be none other than a £6dm, even as 
Vy&a says : “ But an attentive servant must.be appointed .by tl.se 
king, for collecting the materials for trial, a stout Qfidra, whose ances- 
tors have followed the same employment, and he shall be placed under 
the, orders of the assessors/' Y^jhavalkya d "But if. justice cannot 
be supervised by the king in person, from press of [other] business, 
let a Brfflunan acquainted with all duties be. associated with the 
assessors/' 

10. Brhaspati mentions the duties, of the king, the chief Judge, 

. and the rest : “ The chief fudge is to report the case ; 

Their respective t ] ie j g to give the necessary orders ; the assessors 
u .’ ies V are to investigate the matter Jin the first instance]; 

the accountant is to calculate the money [transactions] ; and the secre- 
tary is to take down the proceedings of the trial/' The same author 
says : a Let the king sit with his face to the east, the assessors looking to- 
wards the north, the accountant facing the west, and the secretary 
turning towards the south/' Y&jnavalkva, speaking of the royal 
court, says further, respecting judicial functionaries $ a The superin- 
. tendants [adhikrtdfi] appointed by the prince, the separate trades 
[p6g&K], the joint companies [^reni], as well as families fkukinij, 
must be accounted to rank according to the order in which they are 
here named> in all rules of justice among men/' Superintendents ap- 
pointed by the prince, the chief Judge and. the rest. Separate trades 
[lit. a multitude] a collection of men getting their living by different 
trades, inhabitants of the same village, but of different caste, Joint earn- 
parties are the very opposite of separate trades. Families, an union of 
kinsmen, connexions, and cognate kindred. 3 Brhaspati also says : 
<f For those who wander in forests, let an office be established in the 
forest, that for soldiers in their quarters, and in like manner that for 
the Merchants, in their meetings." An office , a court of justice. 

11. K£ty£yana notes the time for inspecting judicial cases : 

Court lours and “ The king shall give decisions on complaints, in the 

days. place appointed for the court, in the first part of the 

day, in the waylaid down in the £&tra, putting down those who act 
inimically; passing over the first eighth portico of the day, the period 


1 —Macnaghten, page 408. 

2— Mcntn. p. 433, q. v. The c p£ga’ and f $reni* are here translated according to the 

"commentary. * Corporation, and "community" might sufficiently denote them could we 
dhesf ourselves of English associations in using those terms," to which the IfiwM 
societies do' not in, alt respects conform. Mention of them occurs again at sec. 2nd, 
para. 1st, and chapter 2nd, sec., 3rd, para. 6th, and in tiro 32ih chapter, para. 3rd 
They are also very clearly enumerated and elucidated in detail, by Mr, Elik : see Asiatic 
Journal, v. 8th, p. 17*23, and Strange’s Elem. 1st, 319. / 

3 — Jhyati, denoting, from the context, * kindred,’ and not 4 caste/ 
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which includes the next three eighths,* is declared by sages' to be 
the very best time pointed out by the C^stra for judicial business*” 
Half the first watch [yfnna] is the eighth of the day ; the next three 
eighths are contained between that time and [the sun’s reaching], the 
zenith. Samvartta again declares the days to be set apart as unfit 
[for business] : “ The man who is wise, will not look at judicial business 
on the days here mentioned, the fourteenth, the new moon, the full 
moon, and likewise the eighth [of each fortnight]; 5 Brhaspati : C£ Let 
the king, sitting therein the first part of the day, together with old 
men, his ministers and ids servants, examine causes and hear them 
read the purfiiias, and the laws, the religious [dharma-] as well as the 
moral laws.” [artha-^stra] There 9 in the court. Moral lavjs , the 
laws of equity [nitigastraj. 

12. N$rada, on the disagreement between the religious law, and 
, the moral law, says : “ When a difference may occur 

betwemlaw^snd between the religious law, arid the moral, then let 
equity, or two them set aside what is declared in the moral law 
texts' of law.; [artha-gastra] and follow that which is enjoined by 
the religious law [dharma-gastra]/ 5 But where dis- 
crepancy occurs in the dharmagastra itself, Y&jhavalkya says : 2 
" If two texts [smrtij differ, reason [niti, or that which reason best 
supports,] must in practice [vyavah&ra] prevail.” The faults of those 
who do not look to the essentials of justice are thus declared by Brhas- 
pati :■$ “ A decision must not be made solely by having recourse to the let- 
ter of written codes [gfetra], since, if no decision were made according 
to the reason of the law, [or according to immemorial usage, for the 
word yukti admits both senses] there might be a failure of justice.” 

13. They should fully attend to the customs of 
Customs of the the country [Degichara] and the like ; thus Brhas- 
upkelZ C * v ° 6 P a ^ says {< Let all Rules, of each country, caste, and 
^ u family, that have been derived and preserved from 

ancient times, he still observed in the same way : otherwise 
the subjects will rise iii rebellion, discontent will be pro- 
duced among the people, and the army and the Treasury 
will suffer injury” The twieeborn classes, [dvija] 
Examples. j n the Dakhan, take the daughter of a mother’s 

brother in marriage. In the Madhya dega, they follow various pro- ' 

fessions, and are artisans, and eaters of kine ; and in the east [pfirve] 
the men eat fish, whilst their women are notorious prostitutes. In 
the North, their women drink intoxicating liquors, and women in 


1 — At midsummer, from about seven o’clock, till about half-past eleven* A. M* 

2— Digest, 2nd 570 note. 

3 — Cole. Digest, '1st, 137-8.— 2nd, 128, Ellis’s Lectures in Asiatic Journal, 8ib, 22* 

4— Kcpovis, wl. 1st. 65-426, 
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their courses are by the men there considered lit to he touched.. These 
people are not deserving of penance, or punishment for such acts as 
these. The Purve are the same ■ as the Fmcyfilid bur in ,s» mm 
copies they read sarve, * all/ for jni-rve, that is all. classes, Brahmans and 
■ the rest. Punishment means legal correction. Some one here declares * 
“ However, what is laid down by law as the penance &e., tbr such acts, 
applies to countries which are not included among the abovvmem 
t-ionedT But others again say : ihmhhmeiit is to be construed of 
the nature of Penance ; thus the people of that country will escape 
legal punishment only; and iu other countries, both legal punishment 
and penance will ensued 


14, VySsa'says: ■* If a decision cannot be obtained from the 
other [appointed] persons, in disputes among man 
vho live . by commerce, any handicraft, tillage, dying, 

jnoiMsio men. or such profession; then let the matter be tried hr 

those skilled in the same trade.” M'anu * Let not ‘a. prince, who 
seeks the good of his own. soul, [hastily and alone] pronounce the law 
■ . ■ _ . on a dispute concerning any legal observance, among 

^ ® * twice-born men in their several orders.” 


15. KSty&yana $ u The king should thus' interrogate a person 
• _ , coming before him [at a proper time, and in a res- 

O man. tat ,li„- 

close by whom, where, when, and tor what cause, your 
grievance arises ¥ He should then, in. conjunction with his Brahmans 
and assessors, deliberate upon the representation thus made, and 
should it appear reasonable, he shall deliver to the comphimjint a 
summons, or depute an officer for the purpose of citing the adverse 
party; 5 


‘16. Nfirada:* "A person being about to prefer a damp' may 
arrest his adversary [evading it, or not giving satis- 
ress^ 01 * faction in the matter] until the arrival, of the sum* 
mens. 55 The same author declares four kinds of arrest 
or duress [cisedha] : 5 “ Arrest is fourfold : local, temporary, inhibi- 
tion from travelling, and the pursuit of a particular occupation; the 
person in confinement by one of these modes, shall not break away 
from it.” He also 6 declares there is a punishment for breaking 
through restraint, .by one thus confined : “ One who, being arrested at 
a proper time, breaks his arrest, is to be filled.” In some eases, says 
the same author, punishment is also to be inflicted on the party put- 
ting in duress: But if a man inflicts duress upon any one* in an 
illegal mode, as by confining [any of] his ten members [limbs, func- 
tions, or senses]; by stopping his speech, or breath, or the like, lie 


1 — Those on the S. E. of the river Sarasvati, 

■ 2— Ch. 8th. vs. 390. 3 — Maenaghteii. p. 410. 

4 — Mentn. p. 41L Strange’s Elem. 1st. 3S7„ 5— Mcatn. p, 4ih 

6 Mcnta. p. 411. The remaining words there appear to apply to our next text. 
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worthy of punishment ; not the man who breaks through [such is 
illegal restraint].” Nirada mentions an exemption from punishment 
in some cases of resisting duress ; “A person placed in duress whilst 
crossing a river, or passing a forest, or in a bad [place or] country, or 
during an affray, or in other [distress] does not become liable - to 
.punishment, if he break through such severe duress” KfiiySyana 
declares this punishment for confining one exempt from restraint ; 
.. “ But it is thus ' decreed, that he who imprisons one not amenable to 
confinement, shall be punished fay the king.” 

17. The same author defines those who are exempt from confine- 
ment : “ -Persons standing upon a tree or hill, or situat- 

from^rocess? 10 ^' 6< ^ u pon an elephant, horse, carriage, or vessel ; and 
one standing in a dangerous place, are all exempt 
from arrest by . those enforcing a demand ; as well as one afflicted with, 
sickness, . and one suffering under misfortunes, and one employed [as a 
ministe^f religion] by Yajam&ias. Y &} — “ Bet not the King cause to be 
summoned, persons in a weak state, nor minors, old men, persons in 
danger, those actually employed * in religious offices immersed* in 
[worldy] business, those overcome with desire or habitual estrange- 
ments, nor persons empkyvecl on tine duty of the king or of the Gods 
[utsavajl “ Nor those intoxicated, deranged, or idiotic; nor persons 
in grief , nor * servants. Nor a young woman who is without friends' 
[Idnapiksha] on either side, nor any woman born of a noble family 
nor one lately delivered of a child, nor a damsel of the highest tribe. 
These are termed dependent on their relations” 

IS. “ But women upon whom their families are dependent, pro- 
fligates, and harlots, and those who are expelled from 
?mpt° SC tt °^ CS " fBeir families, or degraded, may be summoned/" 
“ -Having well examined the charge, the King in 
weighty matters may summon, but in a gentle way, even those who 
have withdrawn [as hermits] to the woods, and the like of them.”# 

. Having ascertained the time, place, arid comparative importance of 
the charge, the king may summon even those who are sick, causing 
them to 'he ; brought slowly in carriages.” In some copies, they read, 
by a messenger , , 


Iff 

Contempt* 


A person who, being called, does not attend, deserves punish- 
ment, even as Bxhaspati says : “ Where a person' 

possessed of relatives or family, from arrogance neg- 
lects to go where he is called, let them, deliberate upon his punish- 
ment, in proportion to the cause at issue.” Katyayana specifies cer- 
tain' grades of fine for corresponding sorts of complaints : “ In petty 
causes, the fine shall be fifty, but in the middling, not lower than an 
hundred [panas], and in great causes, never less than five hundred.” 


(a) Persons employing priests to perform religious cere monies— E(L 
, 1 — Mcixtn. p. 410. I have altered die translation* 

2— Moat m page 4] L 
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20,' Pifcamnha declares what is to be done on the arrival of the 
person summoned : “ Lei the person prosecuted U. 
Commencement p] ace( i standing before the Court with the complain- 
aiii likewise— The tiurd ca-^e 1 or nr vnthj rs use d, 

ieii let I he 
afterwards; 
ml t.m* 

Chief Judge after that/* Brhasputi : '‘Ift.be 1'iamti‘l and DuW;ui- 
:mt should come. each saying, 1 I was first [in suing j, let the i'lfoni:. 

of the Jonties nr ivguhucd 


here in the sense' of in ■coYn/fiOrtf with. Katyavana ; “ 'Hr 
Plaintiff fully tell his case, and the Defendant immediately a, 
at the end of their pleadings then Jet the assessor^ [sjoak j. 


be registered with reference to 


Attorneys 

knitted. 


per- 


t-h e ela 

by the injury 

21. “ Relations, or any other man duly appointed, may and. ?> 

take the plea, or answer, for persons weak jin mind m 
body], idiots, madmen, old men, .women, minors, ami 
sick people/’ Nfirada : “He on whose account 
another is litigating, whether he be appointed [AT?/m£/h] by tim Plain- 
tiff or sent by the Defendant, his is the. victory ur defeat, qy whom 
he is delegated" Kdt&yana 2 however says $ “Iio is guilty of 
officiousness, who is neither brother, father, son, nor constituted agent 
of the party: should he interfere, he is liable to amercement/" .But 
this relates to one not duly appointed. 

'22. In some eases, the absence . of a deputy is enjoined by the 
v t very same author: “ In [prosecutions for] Idling a 

uveep ions* p r ^] nriaB ^ drunken ness, ro I > hery, adultery with a spiri- 

tual preceptor’s wife, killing, a man, theft [steyajd touching another 
man’s wife, and also eating forbidden things; in charges foe abduction, 
or ruin, of. a virgin, assault, and forgery, as well as in- 
XI. jury to the king, a substitute [pritiv&li j is riot .to be 
given ; the doer of the act shall defend his cause him- 
self.” The word steya is used a second time, with a view to a mure 
particular prohibition of an attorney. A substitute 9 a deputy [or 
attorney]. 


23. Y^juavalkya points out the proceedings of the plaintiff, 
when the defendant has been brought up: “ Let there 
Requisites of ?, be [a record] written in presence of the defendant, 
good plaint. exactly what was made known by the plaintiff', marked 

- , • with the year, month, and half month ; the. day, name, 

caste, and other [necessary notes]/’ In another smiti it U said &■ 
u That is termed a charge, or declaration, which h signitk-ant, techne 
caliy precise, comprehensive, unconfiised, direct, unequivocal, conform- 


1-—In. the [maims eript] Pari^isht**. the. rending is ** Yado vara aimruberW’ — Ir,i 
the printed one, or Yiramitrodaya, “ Vatlo varn ams pur vena/ 5 hi all the old copies of 
the Mayukha, w Dando varn anuriipe.ua.” The last they all agreed to reject ; of the 
other two readings* the first has been followed. ’ ' . 

■2— NfcuiahUhc MitakshnrA . ' 3— Mentn. p. HI, 

■i— In the original die same word [Moya": is used for boi ls 
u-r*Mcatn. p. Hi, .Strange’;:. Elements. 1st, I>n f f X 
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able tu the original complaint, probable. mimmirndieiory, clear, suscep- 
tible of proof, concise, not deficient; not adverse [to local and temporal 
usages],* comprising the year, season, month, .fortnight, day, hour ; 
country, situation, place, village; the complaint and its nature; the 
tribe, appearance, ami age of the adverse party ; the weight and quan- 
tity of the property in dispute; the names of the complainant, and his 
adversary ; the. names of their respective ancestors, ami of the ruling 
kings ; the grievance done, and the names of the original acquirer, and 
grantor.” The year and other [points] here mentioned, are declared to 
be of use in cases of mortgage and the like. And the necessity of 
sometimes noting the country. <ke., is declared in. another smiti : 2 

The country; place site, tribe, name, neighbourhood, 
XII. dimensions, nature of the soil, the names of ancestors, 

and of former kings : these ten should be specified in 
a suit for immovable property.” • * . 

24. K£ty$yaua: Let the Chief Judge record afc length the first 

r *' side of the cause, as told in the [Plaintiff’s] own way 

owection of it. on paper, after it has been corrected on a writing- 
board, in white letters.” NarSda defines the limits of correction ;3 “ lie- 
may amend his declaration until the answer is given in, but being 
stopped by the answer, the corrections must cease.” a But as long as 
the Defendant shall not enter the answer of the plaint, so long nmy 
the Plaintiff cause them to write any [further] account of the matter/' 

25. The properties of a plaint being thus laid down, false plaints 

at variance with them, are uLn touched upon, though 
Hainfcs inatb we }| known as fictitious. Tims in another smiti : 
liussno. “Let them utterly dismiss a false suit, unknown [to 

reason], shewing no trespass, unmeaning, unfounded, whether incapa- 
ble of proof, or contrary.” Unknown , as if he said, 4 Flowers from 
heaven have been stolen from me/ Sheudug no trespass, as, 4 He fol- 
lows his business by the light of my lamp/ Unnuaning, as, ‘ What 
dye call if [kacatatapa] fa) has been taken from me.’ Unfounded , as, 

4 He living opposite to me reads w ith a loud voice.’ Incapable of proof, 
<ts, * This person laughed at me with a scowling brow/ or the like. 
Contrary, to common sense, as, ‘ I was abused by a dumb man/ — 
Plaints in opposition to the City, district, or other point, are also touch- 
ed upon :4 “ That complaint which is prohibited by 
XXII. the Government, or detrimental to the interests of a 

City, or a country, or to the different trades-] »eopIo : 
citizens, villagers ,and merchants, is pronounced to be hiadmissible.” 


1— For instance, a man ill Central India., [Mndhyadeabi suing for a planta- 
tion of betel-nut trees, [knowing they cannot gmw at v. distance from the coasl/j or 
for mangoes, out of season, &e. viramit.. leaf 20th p. 1st. 

2— Ydjnavalkya — Mcntn, p. 412. ’ Z — Mortu, page 41& 

4 — Mcntn . page 413. 

id) This word — ka-ea-ftatu-pa — is composed of the first, rough or pawsha Idler of 
each varga of the Kagarl alphabet : u similar formation is m ja-dtHhols^ the fluid, 
smooth, or saw! a letter 'of each such \ arga . ■ - 
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26. But that suit which contains different heads of charge, does 
not thus partake of the nature of the false complaint ; 
Exceptions. otherwise we should have the misioritme of finding a 
■ law contrary to this of KStyfiyana : “ The King may 
also without doubt receive, from desire of seeking out the truth, that 
cause which contains many counts, and is decidedly admissible among 
legal proceedings/' As for the saying, 4 that a plaint jumbling together 
different heads of law does not stand/ it must be understood f that the, 
different counts] may not be taken up at one time, but in their jmoper 
order. 1 

' 27. Yajaavlkya states -what is to to be done when the plaint has 
been thus prepared :* “ The answer of the party who 
The answer. .has heard the declaration, must be written down in 
presence of the plaintiff.” 

28. NSrada explains the qualities of an answer# fi< The ' wise 

have held that to be an answer, which embraces the 
Answers ennme- declaration, which is solid, dear, consistent, and ohvi- 
niteeL - ous/ ? KSiyfiyana specifies four sorts of them # A 

denial, a confession.,, a. special exception, and a plea of 
"former judgment, are the four sorts of answer.” The same author 
explains a denying answer [mithyottara ;] “ When the Defendant makes 
denial of the claim, that should be considered in law* as an answer of 
denial.” The same author declares this again to be 
XIV, of four kinds “ An answer of denial is of four kinds ; 

as £ this is false 4 I know not this matter / f I was not 
then present' ; or/ I was not born at that time/ n An answer of assent 
[satyottara] is noted in another smirti: “A declaration affirmative 
of the matter in dispute, is termed an assent.” Narada exemplifies a . 
special exception [praty a vaskand ana] # “ When the defendant acknow- 
ledges the [receipt of the] sum as declared by the plaintiff, but alleges 
a consideration, it is, deemed a special plea.” Katy%ana thus pro- - 
pounds the plea of former judgment [primny&ya] “ If a man thoitgh 
cast at law, revive the suit, he should be considered as one previously 
confuted/and is called an appellant from a former decision/* 

29. The properties of an answer being thus fixed, [a defective one] 

# is also explained in another smrti, though the nature 

.Inadmissible , of an answer wanting these properties, conveys in trio- 
■answers. sic proof against itself:/ ** That is not an answer, 

■which is dubious, not to the point, too confined, too 
extensive, or not embracing all parts of the declaration. That which 
.is relative to, other.' matter, incomplete, obscure, confused, not obvious, 
is a fault}/ answer/* • KSty%ana also says : “ When an answer admits 
the truth of the plaint on one count, and on another sets up a special 


■ 1— A passage, apparently a text, agreeable to this is found in Mcntn. * 
2— Montn. p/413, * ■ ■ 3— Mcntn. p. 414. 

4— Mcntn, 414. ■ 5— 6— Cole Digest. 1st, 370, . * 7— .-'Mcntn, p. 414. 
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exception [karanam] and at the same time denies another Count alto- 
gether, it is, from its mixed nature, held to be no answer.” 

■ SO. ' The same author states the reason for this notice of a void 
Onusprobandi aiIci > Yer :1 “ For in one suit, the proof cannot rest- on 
’ 11 4 \ both parties, nor can both obtain judgment, nor can 

two answers be offered at once.” Here, the meaning 
is this : * In giving a flat denial and a special exception in one answer, 
the actions of two different plaintiffs are opposed to each other/ It 
has been thus declared by Nfirada# “ It has been recorded, that in 
the case of a total contradiction, the proof rests -with the complainant ; 
and it! the case of a special exception, with his adversary.” Therefore 
both parties in one cause [exhibiting proof] is contrary [to law.] Even 
so, both actions lie on the Defendant, when there is a jumbling of a 
special plea, with plea of former judgment; for it is said by Vyfea: 
“ In pleading a former judgment and special exception, the Defendant 
must exhibit the proof” And again by the same : w In plea of former 
decision, it must be satisfactorily established, by exhibiting [copy of] 
the decree so gained to the Chief Judge, and the rest likewise.” There- 
fore, in pleading a former decision, it must be established, either by 
exhibition of the decree, or by those who saw the original decree, or 
the like. But in an answer setting up a special exception, the defence 
[must be supported] also by witnesses, documents, and other proof. 
Here also, [proof on both sides in one cause] is contrary [to law.] The 
same rules must be observed also in a mixture of three or four [pleas 
in one answer.] 

31. And in these matters, the properties of a void answer arise 
from conjunction : for if in due order, the properties of a [valid] answer 
are preserved ; and this order, must depend upon the pleasure of the 
Plaintiff, Defendant, and the Assessors. And even thus HMta says ; 
f< When a denial and special plea are bath contained in one answer 
together ; also a confession with any other [answer,] then which [of 
them] is to be taken as an answer [to that plaint] ? that which con- 
tains the most important matter, or that wherein there is something 
of use to the action, is to be considered as the proper answer, to prevent 
confusion : for otherwise.” 4 There will be confusion is wanting [to 
complete the sense]. 

32. The meaning of it is this : * In a claim for gold and clothes, 

when it is pleaded, that the gold was not received, and 
XVL that the clothes were received and returned ; first let 

them decide about the gold, and afterwards, the point 
relating to the clothes may be settled/ The same course is to be pur- 
sued, in a mixture; of a denial with plea of former decision, and of the 
latter with a special plea. Likewise even in those disputes, where it is 
pleaded, 4 the gold was received,, but the clothes were not;* or, ‘[the 


1— Macnaghten, p. 415. On the subject of the “Onus prob&ndi ? see Bejtham 
on Evidence, p 257. [Oh, 10th]. 

% — Macnaghten, p, 415, 
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clothes] were given back / or [where it is said:] 'I gained a fumer 
action about the clothes / the case must be tried only with ivspect 
to the clothes, not, with reference to the gold. For though, it is a 
matter of more value, yet there is no action, or proof, upon it. -But in 
a dispute where- the Plaintiff says : 4 This is . my cow which ran away 
at such a time ; I saw it in his house just now : and the Defendant 
answers : * This is utterly false ; even before the time set forth jin the 
plaint*] it was standing at my house/ it comprehends both a denial 
and special plea ; there is no property of a void answer in. this, which 
is an answer of denial, [at the same time] shewing cause or special ex- 
ception. The action lies here with the Defendant alone ; not at all with 
the Plaintiff, because of this text of Haritad “ When an answer in- 
volves a denial, and a special plea, the special plea is to be first con- 
sidered” Even so, if there be a conjunction of a denial with plea 
of former judgment, or of a special plea together with plea of former 
judgment, in a suit of only one count, it does not partake of a void 
answer. In both of these cases, the proof lies with the defendant only. 
This is enough to shew, that in no one case can proof on both sides 
exist by any means. 

33. Yiijnavalkya lays down the order for exhibiting the proof, 

after the answer lias been recorded in writing $ After 
Exhibition oi this, let the Plaintiff immediately get them to write 

P ro ° * f down the proof of the matter complained about : when 

. jyjj that is satisfactory he will gain the cause, but when it 

is otherwise, it will be reversed/’ This again, relates 
to an answer of denial, but in the other kinds of answer, the exhibition 
of proof lies with the defendant alone. ThosHSrfta# “ For in' an 
answer pleading a former decree or a special, exception, the defendant 
shall exhibit the proofs; in answer of denial, the plaintiff; but issue 
cannot be had in an answer of assent/* . > 

34. Yajhavalkya mentions, that there" are four feet, or requisites 

of a decided suit : “ A decision in causes. is shewn to 
Pleadings euu have four quarters.” And these four quarters are ex- 

merated plained in another smrti & “It has four divisions; 

namely the declaratory, replicative, probatory, and ad- 
judicative, and is termed quadruple.” But this has reference to an an- 
swer distinct from one of assent ; because in an answer of assent, there 
are only two members: even as Brhaspati says:; “In an answer of 
denial, the cause, must be. completed in its four members ; and likewise 
in a special plea; but in one confessing the claim, the suit may be con- 
sidered as complete with two members.” 


1 — M a e a ugli ten, paga 416. 

“MacnagMen, p* 449, where same little variation is found in the reading. 

3 — Maeu3ghj.c n, p. 4S1. 

4-Macnaghtcn, p; 41647, where the whole text, of which this is onlv the fatter 
hemistich* is recorded • 
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Exeeption, 


XVIII, 

Technical errors 
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Y&juayalkya 1 “ A person complained against, not having 
cleared himself, shall not retort, nor shall another 
charge a person already labouring under a charge, nor 
shall any thing foreign to the original complaint be in- 
troduced. But he may make a countercharge in cases 
of affrays, or criminal prosetuitioms.”- 

SO, Nfimda & “ That man, who forsaking his original claim, 
rests on other grounds, is known for a false claimant, 
by reason of the confusion of his proceedings.” The 
meaning is, that the false claimant becomes [only] 
liable to punishment ; he is not to be cast in his cause 
so laid. And this must be taken with reference to 
suits for money: Even as the same author says :4 “ A verbal error, is 
not fatal in all [any] civil actions ; [for instance, in actions brought,] 
for seduction, for landed property, or for debt, the Plaintiff is to be 
punished, but it does not annul his claim.” The second hemistich is 
added for the sake of clearing up the first. ; 

37. Yajhavalkya : 5 When, witnesses are adduced on both sides, 

, the witnesses of .the first complainant [are to be exa~ 
uknce Ceipt ° ^ v *"‘ nnned]. If the first side be weak, or wanting in that 
point, those of the Defendant may be received. The 
first comphiimnf , the Plaintiff in the suit. The first side , the plaint. 
i/‘ -it be weak ; when there is no proof required [of the plaintiff*] because 
of the .Defendant’s taking it on himself, by an answer shewing cause. 
The receipt of oral e vidence, is put for the sake of denoting proof in 
other ways also. 

38 . 


Sureties. 


The same author gnys :6 “ A competent surety must be taken 
44 from each party for the decision of the dispute,” 
The decision of the dispute, the satisfaction of the 
Inadmissible. judgment. Kdtyayana specifies who are not to be re- 
ceived in the matter of security: "N&tlier a master, 
nor an enemy ; nor in like -manner the master’s foreman, nor one con- 
fined, nor in like maimer, one sentenced to punishment, nor one of 
doubtful character at any time ; neither an heir, nor a poor man, nor 4 
even one obliged to dwell elsewhere ; nor one appointed on the king’s 


, 1 — Maeuaghtcn, p, 417. 

2 — -See chapters 16th and ISfch. 

3— ^lacnaphtcn, p. 417, where It is translated ( must be nonsuited. 9 I have made 
the text literal, to agree with the comment following. 

4— Maenagkten, page 417. 

5 — Macnaprhten, , p. 420, 451, p. v. Here i he text is made to apply to a general 
rule between plaintiff and defendant : in the Mitaksliara, [Sir F. M’s. authority] it is 
laid down fur a particular case, between two claimants for the same property and thus 
the Mayuklm and MiiaksharA differ widely. 

6— MiieirnghfcB. p, 413. , birange’s Elements, 1st, 307 * ' 
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business ; nor an ascetic ; nor he who is unable to liquidate the claim 
of the individual, and a sum equal to it, as a fine to the king : nor one 
unknown, are to be taken [as sureties] in matters re- 
XIX, quiring - security.” Confined , bound in letters, or 

the like. One of doubtful diameter, one addicted 
to particular vices. An heir , sons, grandsons, and others entitled 
to take , a man’s estate. A poor man , one indigent Obliged to 
dwell elsewhere, one turned out of the country. ^ ■ Yajnavalkya : “ But 
the being security, contracting debts, and .giving evidence, between 
brothers, as well as between man and wife, and likewise a father and 
son, if they be unseparated, is not recorded/' 

89. In default of security, K6tyayana says d " If a party be un- 
able to furnish a competent surety, he is to be guarded ; 
Confinement in ail( j a £ the close of each day, is to furnish wages for 
default o t surety ^ payment of his gU ards/; ; The 'same author adds s 

“ A man of the twice bom classes, who is deficient in security, shall be 
guarded by men accompanying him out of doors ; but they shall confine 
in prison,, Qfidras and the other [low castes] who cannot give se- 
curity/' 

40, N&ada- sets forth the qualities of a false plaintiff [hlna- 

■ v&di] : "That man,, who, entirely -giving up his first 
Take Plaints. : ground of ^action, again takes up another plea, is, by 

reason of his passing away from one cause, decidedly 
known to be a false claimant.” YSjh&valkya shews how to distin- 
guish the party who is in the wrong £ “ One who is constantly shift- 
ing Ms position, who licks about his mouth, whose forehead sweats, 
and whose countenance continually changes colour ; one whose mouth, 
dries' up, and whorfaulters in his speech, who contradicts himself often ; 
one who does not look up, or return an answer; who contorts his lips ; 

one who undergoes spontaneous changes, whether 
, XX. Rental, Verbal, corporeal, or actual: such person, 

■ whether making a claim or giving evidence, is esteem- 
ed false/ 1 His mouth , the region of the lips. 

# 


SECTION It 
Of Proof in General (Pramdna.) 


L Yajhavalkya : 4 “Evidence is%said to consist of documents, 
’ possession, and witnesses. In the absence of all these, 
’Nature of Proof a divine test is prescribed.” K£ty£yan& also f “ When 
one adduces human evidence, and the other appeals to 
a divine test, the king will, in this instance, proceed to examine the 


1— MacnagMen, p. 419. ' S— Macnaghtcn p. 418, 

3— Tide ante, para. 36. . Macnaghten, 117, p. v. 

. 4 — MacnagMe# p, 438, Strange’s. Elena, 1st, 309, . . 5— Macuaghten, p, -139. 
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human evidence, and will not hare recourse to die divine tent/' Even 
when human testimony is applicable to only one part ul: the case, trad: 
hi ft* Ixi received in preference; and recourse must not be Lad to per- 
sons willing tu establish the whole ease by supernatural ineaiisf' 
IVoof by ordeal is not declared, when living witnesses 
Proof I >v deeds, are present : and \v3 ion there arc deeds or (hwumnrft 
in a. cause, noil her ordeal nor witnesses slird be ho 
sorted toj. As for those rules which are set up by separaie trades, 
f].iugaj jniut companies [creru] corporate bodies, jgana] and the like, 
the proof of Uiem must be written deeds ; neither ordeal, nor witnevwA ’ l 

± 2 * “ In non full ilnient of a gift, ns well as iu gift, and in ease- 

where a decision, is required between a. master and hi- 
Dy witnesses. servant: in nonlulii] merit of sale, and refusal to reach e 
goods purchased ; in gambling also, whether with in- 
XXL animate or living objects, when disputes a re -brought 

up, proof by witnesses • is declared requisite, not by or- 
deal nor by documents.’ 7 

3. In disputes respecting the making of doorways and roads, and 

that about enjoyment of anything, watered uvas, and 
^ And hr posses- the like, possession is the strongest proof, mr born- 
■ inU * nientsy nor witnesses,” 

4. Bfliaspati declares ordeal to he in some oases the strongest : 

“ Makers of false jewels. pearls, or coins : buoy who 
Ordeal, vdicu steal deposited artvJe-s ; mnrrierers, and iho.-e who 
hnvfid. commit adultery with other mens wives, are always to 

be examined by [ordeal of] oath ; in charges of deadly 
mix if witnesses are present, and the defendant [v/kH] (a) accepts the 
ordeal, the witnesses then shall not bo examined. Vyksa : “If he say, 
* this writing was not made by me ; it was forged by this man ;/ having 
.laid down that writing, a decision on the case shaft be made by or- 
deal.” 4 * * “ In the ease of a capital offence committed in a desert, in an 
uninhabited place, at night, or in the interior of a dwelling : and in the 
case of a denial of a deposit, divine lest must bo re-sorted to.” Brlms- 
pati : “ When doubts are produced in written, or oral evidence; and 
where the circumstantial evidence is incomplete, ordeal is then to be 
Wiade the means of clearing up the matter.” 

A The same avfthor .states n liberty of choice in some cases, be- 
tween ordeal and witnesses ft “ In the investigation m 
Mutters of choice, a eapkal o! fence, or affray by deed or words, ami in ail 
cases of violence committed long ago, both wft nesses. 


1 — See ante, weiiou 3 sh pava. i Otli ; and post, Chapter Snu, sec. ord, para. Oil) : 
chap. 13th, para. 3rd. 

2 — See subsequent Chapters on those heads. 3— Ordeal, Mirakslmhu 

f?) Be me mistake hereg ht>// is plaintiff : p.vtiwfi is defendant. — FA 

j — Narada, in the Mkakshava. Alaoivagkmi, p. 4 ‘> 0 . 


o — Tdaeriagiften, p. J39. q. v. * A.ssauU and hatterr does not exaeliy 

1-I.uiIu lav-term, wliioh moiudcs hc-juw, 'cc, 7 ntulvi’ t av-w o.iay-ui' 

? iui;*> 1st and hub 


ddl:n: the 

j'hli. SeC 
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and divine test may be had recourse to.” “ Writings for debt or wit- 
nesses ; as well as the entry of any trifling circumstance, or the like 
and ordeal, are mentioned as admissible, with a view to the wellbeing 
of the subjects.” Entry of any trifling cmwraslance, one point of proof. 
In cm affray, by words, meaning personal abuse, as c you have murder- 
ed a Bnihman,’ or the like. 

6. But what Katv^yana says that : In wordy affrays, and in 
disputes for laud, they shall not take notice of ordeal,” 
Explanation. relates to trifling cases of abuse; the word bind js 
merely used to signify fixed property [in general] by 
A L1 ‘ putting a part for the whole. Even as JPitamaha says : 

“ In -disputes for fixed property, they must cause ordeal to be exclud- 
ed therefore, if there be witnesses or other legal proof then ordeal is 
prohibited. Even so the same author says : “ They shall cause the 
matter to be proved by these [three means,] by witnesses; by documen- 
tary evidence, and by possession.” 

7 ♦ Pit&naha ; .“'Where deeds are not to be procured, nor proof by 
possession, nor witnesses ; and there is no nmnifesta- 
Total absence of tion, [or descent, of the judgment] of the Gods, then 
evidence. the proof lies in the opinion of the king.” Disputes, 

which maintain such a doubtful form, that they are 
not capable of being determined with certainty, the King shall decide, 
by his own opinion of them, for he is the lord of all Thus the Vyava- 
hdra M£trekais finished. 


CHAPTER II. 

Of the different modes of proof. 

SECTION I. 

Of Evidence by Writings (lekhyci). 


L On this subject Bxhaspati says : Writings are declared to be 
of three kinds; those written by the king, made at a 
'Evidence by writ- particular place, and likewise written by any person 
with his own hand ; but their further subdivisions are 
XXIII, very numerous.” As for only two kinds being men- 

tioned by Vasishtha : “Writings are understood to be 
of two natures, those executed among the people, and those relating to 
the kings affairs,” it is occasioned by his considering as one, without 
distinguishing them, those made at a particular place, and those under 
a person's own hand. . Among the ^people, is a parallel expression to 
that of* 4 among mankind 5 [in general] According to the author of 
the Sarhgraha, 1 written evidence is declared to be of two kinds, those 
deeds made by the king,* and those current among mankind, 

I- -The Siarti Samgralia, 2~~ See post, para, 6, 8 , 
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Enumeration of 
them. 

Viz. 

Deeds, of Par- 
til ion, 

Gin-, 


2. Biliaspati : "Writings among mankind are of seven kinds; 

lor partition, gift, purchase, pledge, public agreements, 
slaves, debts, and the like : the kings orders are of 
three kinds” 1 " That record of partition whl||. bro- 
thers, [or other coheirs,] execute, after making a just 
division by mutual consent, is called the written me- 
morial of the distribution/ 5 And when a man has given 
away land, the deed which he gets drawn out. ‘for 
holding, the land as long as the moon and sun shall kistfu j. 
unreserved, and incapable of being seized by any one/ that is known 
as a writing of gift. “ When any one, having bought a house, held, or 
^ the like, causes a deed to be drawn up, containing an 

Ximmase, . exact statement of the price, that is called a writing of 
Pledge purchase/ 5 " When a man, having given in pledge. 

either moveable or fixed property, causes a writing to 
be made out, stating in it. the conditions, whether- of preservation or 
enjoyment [by the mortgagee], it is called a ■writing of pledge/’ “ It 
the people of a whole village, or of a district, mutually execute a 
writing, under their own signatures, among them- 
selves, for the sake of some ordinance not contrary to 
the king’s [laws], that is called a writing of agree- 
ment” ‘‘' When a person, destitute of clothes and food., 
and makes a-, writing in a. forest to this effect, ‘ 1 will do 
your work/ that is called a writing of slavery/ 5 “"When 
a person, taking up money at interest, makes out a 
deed himself; and causes the same to he done by the other party, it is 
termed a writing of loan, and by the vise, a deed of debt” From the 
words the like, we must understand, of purification, and the 
like. ' 


Agreement, 

XXIV. 

Slavery 
Debt, 


3. K£ty£yaua declares what arc these deeds of purification and 

the like : " When an accusation has been sustained, and 
Likewise oi'Pu- penance for it performed, by a man, the deed certifying 
n libation, his purity, is known as a deed of purification, if attest- 

ed by witnesses/ 5 “ In all the higher. [classes,] where an accusation is 
sustained, the writing which is passed when the dispute is finished, is 
known as a deed of peace/ 5 When, a decision is given 
in boundary disputes, a deed of boundaries is drawn 
out.” Prajapati mentions a deed of bail : “ When the 
bailee carries the very thing bailed again to another 
for pledge, he shall cause- a deed of pledge to he re- 
corded in writing, and give with it the deed [he re- 
ceived] in the first instance/ 5 

4. Yajhavalkya also; 2 * Having discharged the whole debt, he 

should tear up the writing, or cause another to be exe- 
Acquittance. cute d for acquittance.” 


Peace, 

Boundaries, 

Bail 

and 


i — Cokbrooke's Digest, 3rd- ■!()>-. 

(#) Seed. Grimm's 'b-u.kcb: li&'hlMllenbHitr, 2ie au>g. 

if — MacniUjUtc.il; page 451*. 
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Execution of 
W riiiiii 


V|| 


Kara hi (liUrt lays down the differed re between the two kinds of 
writings before mentioned, those made with a persons 
own hand and by that of another d ‘d/ocunicmtury 
evidence is declared to be of two sorts; j i ho first j m 


the hajidwri'iiug of the party himself, which need not Lave subscribing 
witnesses (a) r ami [the second, ] iu that of another person, which •"•ught to 
bo attested : the validity of both depends on the usage ofr.be ewtUryb 
Y^jnayullcya : 3 * 3h.it every document which is in the hmnhvr-.n.ug of 
tho party himself is considered as suihei.enn evidence. 

XX Y* 


even without Witnesses, mile-.' 


(, > uiv. \ f it ‘0 1> v t (, i r**e e 


fraud” Force , duress. Fraud, desire [to cheat], or the like. The 
same author states a distinction among those clone ! >y another b ‘ 4 Wh:*.-> 
ever contract has been agreed upon between parties by mu turd consent', 
a. writing shall be .made of it, attested by witnesses, headed with the 
name of the, obligor ; and 1 the year, month, fortnight, day, name, tribe, 
family, scholastic title, the names of the parties' fathers, &e. win’, be 
specified.” Scholastic title, as hone well qualified in a branch of the 
Kg Veda/ or the like ; taking his name from a purtipular qualification, 
as, a.Rg Ted!, a student of the Bg Veda. The same author says d 
“•When - the transaction is completed, the borrower should sign his 
name with bis own hand ; adding, £ what is above written has the as- 
sent of me,: son of such a one and the witnesses, being equal, shall 
also write, putting the names of their father first, * I, such, an one, am 
witness* to this writing/ And the writer shall then write at tho end, 
[of the deed itself] ‘ this has been written by me, the son of such an 
one, having been sought for the purpose by both parties/ ” Equal, 
in number and qualifications. In some copies, for equal, they read un- 
equal/by inserting the letter a [tho negative sign]. Narada : n "-Thai: 
debtor who is ignorant of the art of writing, shall cause to be written 
his assent; or if the witness be so, by means of another witness, in pre- 
sence of all the witnesses” 

6. Yfijfiavalkya and Bxhaspati illustrate the throe kinds of royal 
Edicts, before alluded to-: 7 "Let a king, having given 
Hoyai deeds. land or assigned* fixed property, cause his gilt to bo 

XXVI. written, for the information of good princes who will 


1— Digest, 1st. 31. Macnagliten, p. 443-464, q. v.. Of the different reading:-: 
here referred to, I have adopted that of the Digest as more intelligible, ( the other 
seeming to infer fcmr kin? I s] and agreeable to our author. 

(a) So by ScoUiMi law holograph deeds are held equivalent to an aUeesed d vc 
in affording proof at once of authenticiiy and of deliberate engagement. Bell, iVincipie^s 
of t tie Law of Scotland M ed. 32CL As to holographs see 2 Benth. Jnd. £y. 4f/J- 
400-461 : Morton v. Copeland 16 C. B. per Maule <f. — E4. 

' 2 — Digest, 1st, 23, ' ■ 3— Digest, 1st, 24. 

4 and 6— Digest', 1st, 24-2'5. Macnagliten, 444-445. 


t 6 — MacnagMen, page 444. Digest, 1st, p. 26, where this text h ascribed 
Yyasa. 


7— Digest, 2nd, 162, q. v\ 


to 
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succeed him, either on prepared silk, or on a pin it? of 
\'i z. r.i* Gift, cropper, sealed above with his own signet 1 (a). “ Having 
described his ancestors and himself, and stating the 
ounntHy of the gift, \ritk the measure of the acquisition, and il*e divi- 
sions, and set. his own hand to it, and specified the time, let him render 
Id-, demfion firm.” Fdeed. ^roinmiy, a eorody in mines or the like, 
given by the king or others, having the probable gains fixed. Thao 
which is received, is an aojv. hath.* a, whether land or any other thing. Its 
’’niWvarCy staling it to be so much. That which is given , is a gift, 
whether v, house or any other thing, its division^ are the Jtoundavies. 
Staling, reciting. Moreover : “ If the king, [leased with the service or 
bravery of any one, bestow cm him a district or other [portion of land,] 
by a written deed, that is a writing of favour.” “ When 
3’oor anci the king, after going through the plaint, answer, proofs, 
and decision; in a cause, issues a written [decree] to 
the gaining party, that is called a writing of victory.” 3 

7. Yyisa thus mentions the king’s deputy : “A Secretary special- 

ly appointed by the king himself, shall fully write 
Their execution, down the King’s grants or orders, either for peace or 
war, on copper-plates, or else on strong cloth.” And 
here the same author mentions what is to be written by the. king, as 
his own signature of acknowledgement : ;t ' He shall himself write with 
his own hand, the boundaries and measurement [of the disputed land, 
adding] ; done before me, the son of such an one, being king of such a 
place.* ” Boundaries and measurement ; their accep- 
tation will be understood from the former texts. 

8. But Yasishtha mentions four kinds of royal writings-: Grants 

are to bo considered as the first, and next decrees; 
11 oval Orders. these, with his orders, and respectful correspondence, 
are the four kinds of royal writings.” That writing, 
whereby he eommumcates any business to the heads of districts, to his 
servants, and to the guardian of the kingdom, is called a letter of 
orders.” C1 That whereby he makes known any bush 
And private cor- ness to his family priest, his domestic chaplain, or his 
rosp^ideiice. spiritual teacher, all persons to be respected and wor- 
shipped, is 

1? rants, and decrees, are already mentioned. 

9. Yfyfiavfdkv a : s " An instrument being in another country, or 

badly written, or destroyed, or effaced, or stolen, or 
7? rsif'wd nisi torn, or burned, or divided, he shall cause another to be 
wool of YTrj lings, executed.” Aarada d “Li the- case of an instrument 
being deposited in another country, or destroyed, or 


C?..S 

XXXI f. 


termed a letter of respectful address.” 


1 — For examples of this, see Asiatic Researches, vol, 9th, page 108 — 400, Ac. 

(A Compare r]ie rale of the English common-law that no freehold may be derived 
from the Crown bid by max rev of record. DooL and Stud. &. 1. d/8. — J:V. 

- A ir.-J ^iiiiilar to t1i:s will be found, nuribuied to Ya&islldia, in Alacuagliteiij 

•!, 4b r. 

iiiicjt.' i--0£ro ■K>r. Ihewt.. 1 v, bD5 t -i--AIacna‘rldcju \k 457, 
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badly written., or stolen ; should it be in existence, tune must be al low- 
ed ; should it not be in existence, ocular evidence must be resorted to. 
Evidence , witnesses ; in their absence, ordeal ; for it is said ly Aalyh- 
yana “ In the absence of writings and^ witnesses, thov may exinbit 
[proof by] ordeal injudicial matters/’ V&jniwalkya d DLe correctness 
or validity of a disputed or doubtful writing, may be ^esmbhsjn-d by 
[comparing it with] something written [by the Defendant] with his 
own hand fa) or the like [test] ; by its fitness, the possibility of receipt, 
the existing evidence; marks; established connection, or circumstan- 
ces; title, and such reasonable marks. ’ Fitness , the [debtors] want 
of money. Possibility of receipt , residence of both parties in one place. 
Marks , impression of a seal, and the like. Evidence , by witnesses, or 
other proof. Circumstances, amounting to connexion, 
XXVIII. as, the possible means of receipt [of the matter in dis- 
pute.] Title, some possible mode of acquisition. Rea- 
sons, inferences. Prajapati : “ A decision is to be made with the greatest 
care, when royal orders of a king are exhibited, by producing the im- 
pression of the seal set with the kings own hand, and the hand- writ- 
ing of his Secretary.” 

10. Bihaspati states what are bad deeds : “A writing made by 

Invalid. Deeds P erso ? s inimical, in fear, or in pain ; by women ; by 

*' intoxicated or profligate persons ; by those diseased ; or, 
fobtained] at night, or by timid, or violence, does not stand good,” 
“ When only one witness, [and he] accused of crime, or a vile person, 
has attested a deed, it is called a false deed ; and where the writer is a 
similar person, it is considered the same.” 


1— A text very similar to this is found in Macnaghten. p. 45 S, yet there are so 
many points of difference, that I cannot safely adopt it, in opposition to the commentary 
of tile Mayukha. 

{a) As regards the praesimptio ex comparaiione script ortm, the Hindu law contrasts 
advanageously with the English common-law, which totally excluded the proof of hand- 
writing -by comparison. See now Stat. 17 and 18, Viet. c. 125, ss. 27 and 103, The Indian 
Act it of 1855, sec. 47, provides that £t on an enquiry whether a signature, writing or 
seal is genuine, any undisputed signature, writing or seal of the party whose signature, 
writing' or seal is under dispute, may be compared with the disputed one, though such, 
signature, writing or seal be on an instrument which is not evidence in the cause.” 

The proof by comparison of writings was admitted by the Civil law with great 
caution and under restrictions which show its distrust of this species of testimony. 
c ‘ Iiiterarum examinatione penitus non repulsa, sed sola non sxifficiente, augment o auteni 
testium conhrmanda” (Novell. 72, c. 2). It was to be admitted only in cases of neces- 
sity. fc Sed necesse est omnino eollationem Jiterarum suppletioues corum qui subscript 
serint, assumere : tuuc competens estproperare quidem ad compara tiones (neque eiiioi 
eas modis omnibus interdicimus) peri omnem antem sublilitatcm procedere, et omnino, 
(siputaverit eis judex oport ere credi), etiam jusjurandmn injicere prefer enti (Novell, 
73, e, 7) Burge, Commentaries on Colonial and Foreign-. Laics' t II, 701. — Ed, *■ 
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SECTION IT. 

Gn IJvhJjrfi.ee by Possession. — / Mh-nkti.) 


1. N&rada: 1 “ Possession, with a clear title [agarna] affords evi- 

dence : Ta.it possession constitutes no evidence, if un™ 
Evidence by accompanied by a clear title.” Vyasa mentions [pos- 
possessiem. session as] distinguished by various qualities, similar to 

that supported by title y Possession is fivefold: titled, 
long, continuous, uninterrupted, and known to the adverse party.” 
Nairn la declares the imperfection of [right in] the thing contested, when 
supported by enjoyment only: 3 “He who simply pleads possession, 
but no title, in eon, sequence of proving such false possession, is to be 
considered a thief.” 

2. And this is to be taken within a period fit for .recollection of 

legal title: But where it is not fit, even enjoyment 
^ ; it const i- n ] oae is declared to be sufficiently valid, by the same 

LjvT U ° 5 am author : 4 “ In cases falling within the memory of man 
[sundi'ttakala] possession with a title is admitted as 
XXIX. evidence. In cases extending beyond the memory 

of man, the .hereditary succession of three ancestors, is 
admitted as evidence, even though the title be not produced” (if). Though 
the ilUe he. -not yeoJvxvJ ; the absence of title arising from the 
non-aliainment of that fit period : because of the i impossibility of 
determining it afterwards. In cases beyond the age of man also, the 
same author says, on the applying to recollection in the absence of 
tiller “He who enjoys without right, even for many hundred years, 
the ruler of the earth should infiiet on that s inner thep u nlshment of a thief.” 

3. But -whereas he again says : 0 l< When possession has been held, 
even by injustice, by three former men, including the father [of the 

I — Macnaghttni, p. 430. For f title, * see Strange's 'Elements, 1st, 31. 

2 — Macnaghren, p. 430. 3— Macnaghton, p. 430. 

4— Macnaghten, p. 431. It is attributed in the Mitukshara, to Katyavana. 

5 — Macnaghren, p 424-432. (5— Reports 1st. 367. 

(//) See a letter of Sir W. Jones cited in Rbcr and Montriou’s Hindu Law 

awl Judicature (Calcu'ta 1659} p. 15. If the owner of real property, whether land 
or other, allow another to hold it for throe generations under any deed without claiming 
it,, such property beeo cos lost ro him, ami ownership accrues to the pi-rson in posses- 
sion. Bui as three generations may lapse in two or three years, it is provided by the 
ghu.ra that the actual possessors ownership shall ensue if the property has been held 
for any rime after the n:ndrHiih(0.a or extreme a ire [leg. memory] of man. In t lie 
Mn a k shard this mMtahiita is fixed at IQO years ; however Katyayaua and Vyasa slate 
50 years as the time when three generations may be said to have passed over and after 
which the claim of the original proprietor is null under any plea. 1 Money Dig. 423 citing 
>S \'!>r?id Ghotinni Jtuzu v. A tit B-iuan and others, 1 !>orr. 357. The right of a Hindu 
w idi.-v [in Bengal] is n\4 necessarily fori'ei i ad by her omitting to apply for separate 
posses:, n f if. r husband’s undivided share for more than twelve years after his death 
I Money Dig. 423 citing Jit. h human five v. Bonatau Su/wa, 3 S. D. A- Rep. 30, 
A.s to the Befcg::! Rule of limitidioii. sec Bcng. 'Regs. TU of 1793 and II of 1605. 
As to the Madras Rule, see Mad. Reg. XI of 1602. * As to the Bombay Rule see Bom, 
Regs, I of 1800. ami V yf 1627, — Ed, 
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present occupant], that is not capable of being taken away 11 ..>m him. 
when it has gone in order through three lives This moan-;, blf pro- 
perty enjoyed even without legal title, as well as after unjust acquisi- 
tion, by three former persons .including his father, is not capable of 
being taken away, how much less so, when it is impossible to 11 k the 
absence of legal title [in the present occupant ]* Since, ai.ro. them is a. 
text, of Marita: When possession has been held without, wmy gos.nl 
title, but by three former men, that cannot be taken away win-u it hoe 
gone in order through three lives. 51 this must be considered as of pos- 
session without a good, title proper for attainment of property, and not 
without the form of a. title altogether. 


XXX. 


4. What is further said in a text of Yfij naval kya : l “He by whom 

a title has been obtained, must produce it wln-n im- 
Proofof it; of p^gned, but his son and grandson, need not : for them, 
whom required* pos <^sion is of; weight," only means, that the maker 
of the title alone is punishable in default of proving it, and not Lis sous 
or other heirs : but the fulfilment of their intent- does 
not consequently [follow]. Even as ITSrita says :* “ Me 
by whom a title lias been acquired, is subject to penalty in case 
of not producing it ; but not his son, or his grandson ; though the pos- 
session of these two also, is forfeited.” Yaj naval kva : r> 44 When a person 
dies .during his defence of a cause, Lis heirs shall support it ; enjoyment 
held without legal title is there of no use.” Jieirs , those who take 
shares in his estate, whether sons or other persons. If? the title in dispute, 

5, On the other hand : it may be said that the assertion of po*~ 

, session during a long space of time being requisite as 
Opponents ar- proof," is contrary to law; because the prosecutors 
gume/nt. defeat also occurs, from enjoyment by another during 

a very short space of time; from what the same author 
says: 4 “Loss accrues to him, who for twenty years observes his hue! 
enjoyed by another without interfering ; and in the case of movable 
property, for ten years.” 


6. To. this it is answered, that it only means there shall be a loss 

of the fruits, or profits produced from the land, or 
Befitted. other thing litigated, for so long as the owner has ob- 

served [its occupation] by another, uncon tested by him; 
but not loss of the land, or other thing itself also, because such inter- 
pretation would be contrary to the [former] text, 5 “ He who enjoys 
' without right,” &c. ' ' 

7. - Katyayama: 6 “This daw has . been clearly settled, that no 

. weight of title attaches to the possession of him who 

Possession in- ^ as violently carried off cattle, women, men, or oilier 
valid. . ' ■ [animals]; neither by his son after him/*. Nanula : 

“A pledge, boundaries, a minor’s estate ; deposits, both 
■ specified and unknown ; women ; the property of the , king, and that 

1 — Maenagliten, p, 43$, 2 —3 — Macnagliten, p, 433; 

d— Reports, vol 2nd. 373— Hacnagliteh, p. 424. , 5— Para, 2nd, 

6— A somewhat similar text is found in .Macnaghfen, p, 424 . 



YY AYAH A/FvA MAYU'KHA. CHAP. II. SECT* HI. S3 

of Crotri vas. are not lost to the owner’s by another’s possession of 
them.” Maim : l “ A milch-cow, a camel, a riding 
XXXI. horse ; [a bull, or other beast] which has been sent to 

be tamed for labour ; and other things used with friend- 
ly assent, are not lost, [by length of time], to the owner.” ' Sent io be 
tamed, what is given in charge to another tor the sake of taming. 


SECTION III. 

On evidence by witnesses (Sdkslu'i 


1. In the Todarimanda, Naracla says: “But in 
Witnesses' 0 ^ doubtful matters, when two men are disputing, strict 
' * attention must be paid to their witnesses, as to what 

was seen, heard, or understood.” 

2. Blhaspati states the distinctions of them ; “ Witnesses are de- 

clared to be of twelve sorts, written, caused to be writ- 
Their nature. ten, concealed, or recollected f a member of the family, 
a messenger ; a spontaneous witness 3 and one in 
answer; another man employed in the business; the king ; his superin- 
tendant [adhyaksha ;] and likewise the village.” Written, entered by 
the plaintiff in a deed. Caused to be written > one entered [in the 
same] by the defenda^ at the plaintiff’s request. Concealed , one 
made to hear behind a partition, or the like. Recollected , reminded 
from time to time of the business lio be proved]. Spontaneous, a 
witness coming to give evidence of Els own accord. One in answer, 
speaking* after other witnesses, upon hearing or being told [their evid- 
ence]. Superintendent , the chief judge : and this is meant to include 
the assessors and other [members of the Court], by reason of this text 
of K&ty&yana : “The secretary, chief judge, and asses- 
XXXIX, sors in succession, [are witnesses when the king pre- 

sides in a cause”] 4, 

3. The same author 5 says : “ There shall be nine, seven, or five, 

[witnesses] ; even four or three ; or two may be taken, 
And number. if they are both Qwtriyasf a) ; a single witness shall not 

be examined at any time.” Written witnesses shall be 
two, as well as concealed ones ; three, four or five, shall be the number 
of those caused to be written , spontaneous, reminded , men of the family, 
and likewise, those called in answer ; ^messenger, and accountant, and 


1— Chap. Sth, v. 146. 

% — Benthanfs Treatise on Evidence, page 26™ 57. 

3— Ditto, . ditto, page 89. — The term in Sanskrit signifies * self-willed.* 

4 — The last hemistich is omitted in the text, and supplied here from Macnaghten, 
page 442. 

■ 5 — Probably Bihaspati, elucidating his own preceding text. 

0) Brahmans well read hi the Yedas,-— 

&STAXJ4 KISW MTV' 7 i .. ' , 
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likewise one employed in tno busiucss, moy gu ve oviuonce 
•witness, and the king, as well as the superin tendant [and olho 
of the. Court/*] 


a single 
* officer?.; 


4. Y^jnavalkya declares the admissibility even of the wri/toi witness 
and the rest, as a single witness, with mutual consent of 
One witness both parties :* By the consent of both parties, even 
when legal. one person, of virtuous knowledge, may be a. witness. * 

Yyfea : A witness, whose actions are pure, and who 

knows his duty [towards men], whose word is known, is achnissible, 
even if the only witness, when it is necessary, in. criminal cases." \ l v hova 
word is known , often seen to be a speaker oi truth. A single witness, 
if unconnected with the party, maybe taken in cases oi deposit and 
the like : for KatySyana says : “In a very secret deposit, even one single 
witness is declared admissible; as. well as one witness, sent by the 
plaintiff in a case of things borrowed for use/ 5 Borrowed, ornaments 
or other jewellery, as ear-ornaments or the like, obtained for the sake 
of a wedding, or the like. The same author says one witness is also 
admissible in. disputes about saleable articles: u They shall cause the 
article to be identified by the very man who finished it ; that single 
witness is in such a dispute declared good evidence/’ {a) 


5. 'Vyfea- details their qualifications : “ Persons religiously 

brought up, fathers of sons, purely descended, of a good 
Requisite quali- f am Ry ? veracious speakers ; constantly performing their 
tied ions, . • duties towards Gods and men, who have forsaken hate 

XXXIII. and envy; Qrotriyas, and thoge independent ; learned 
men ; persons stationary ; and young men, may ail ho 
received as witnesses in case of dtbi or the like, by the wise/' 

6. Nfetda : “ Among companies of artiz&ns, men who are artizans 
shall be witnesses ; and men of oiie tribe among those of the same ; 
foreigners [outcasts] among those living outside, and women among 
women/’ Katydyana tells us who are men of one tribe [varga] : 
“ Bhrgu calls them men of one tribe, who are wearers of [false] tokens, 2 
members of joint companies and of separate trades; 3 and other mer- 
chants; also communities [Samfihastlia] and other such men. The 
Nayakas of the several communities, whether of slaves, bards, wrestlers, 
or the drivers of elephants, horses, and carriages, are termed in law, 
Vargi” Y&jhavalkya makes this mention of those pf another caste : 4 


1-— iVIaenagbten, page 447449. 

(a) By Act II of 1S55 sec. 28, except in cases oi* treason, the direct evidence oi 
■one witness/. who is entitled to MI oreSK, shall be sufficient for proof of any fact, but 
this provision, shall not affect any rule or practice of any Court that requires" corrobora- 
tive evidence in support of the testimony of an accomplice or of a single witness in 
the case of perjury. — Ed.- 


2 — Lihgi. The context would induce us to apply it to the Lingait . Yanis of the 
Dukhan, who do actually wear a linga upon their arms as a distinctive mark. 

3r~Creni and Puga, for which see chap. 1st sec. 1st para. 10: 2d para. 1st— and 
chap. 12th para. 3. 

4 — Macnaghten, p. 442, Dig. 1st 22. 
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“ There should [in general] he three witnesses ; persons who take de- 
light in acts ordained in the Veda and in sacred law-books : and pro- 
perly, they should be of the same sex and class with the party for 
whom they give evidence ; but, if that cannot be, those of all classes 
may be examined/' ■. 


Inadmissible 

witnesses. 


7.. The. same author tells us who are excluded: 1 “A woman, a 
minor, an old man, a gamester, an intoxicated person, 
a madman, an infamous pe»on, a juggler, an iniidel, a 
forger, one deformed, one degraded from caste, a friend, 
one interested in the subject-matter, (6) a partner, an enemy, a robber, a 
public offender, one convicted, an out-caste, and others, are incompetent 
witnesses.” An out-caste, turned out by his own family. From the 
phrase, slaves and others , and the like must be understood. Bfhaspati ; 
“ The evidence of a mother’s fa ther, and of a father’s brother ; of a wife’s 
brother, and her maternal uncle; of a brother and his 
son ; a friend, and a daughter s husband, is inadmissible 
in all disputes.” Naratla ; 2 “He, who not. having been pointed put, 
comes and offers his evidence, is technically called a self-spoken man ; 
lie is not proper to be examined in evidence.” KSty&yana. 3 " Of wit- 
nesses recorded, and summoned by a litigant party, should one utter a 
contradiction, all will be rendered incompetent by that contradiction*” (c) 


XXXIV. 


8. Of these also, N&rada declares in some cases the admissibility : 

“ Slaves, degraded persons, and the rest, who are de- 
Exceptions. dared not to be [legal] witnesses, may also be admit- 
ted to give evidence, with due consideration of the 
weight of the matter in dispute.” In the absence, says Maim: 4 
“ On failure [of witnesses duly qualified] evidence may [in such cases]: 
be given by a woman, by a child, or by an aged man ; by a pupil, by a 
kinsman, by a slave, or by a hired servant.” Y&jnavalkya : 5 “ All 
persons may be witnesses in cases of adultery, theft, affray, and crimi- 
nal business.” Here, the separate mention of adultery, and the rest, in 


1 — MacnagMen, p. 446; Reports 1st 105-6-7. 

(b) By Act 18 of 1855 sec. 11, no person stall, by reason of any interest in the 
result of any suit or of any interest connected therewith* or by reason of relationship to- 
any of the parties thereto, be incompetent to give evidence in such suit, — Ed* - 

2 — Maenaghten, p. 446. 

3 — Maenaghten, p. 446. 

(r) Act; II of .1855 sec. 14 enacts that the following persons only shall be incom- 
petent to testify, 1, Children under seven years of age, who appear incapable of receiv- 
ing just, impressions of the facts respecting which they arc examined, or of relating 
i hem truly. 2, Persons of unsound mind, who, at the time of their examination., appear 
incapable of receiving just impressions of the facts respecting which they are examined, 
or of relating them truly ; and no person who is known to be of unsound mind sit all. be 
liable to be summoned as a witness, without the consent previously obtained of the 
Court or person before whom his attendance is required. .By src. 15 any person who, 
■by reason of immature age or want of religious belief, or who by reason of defect of re- 
ligions belief, ought not, in rho opinion of such Court, or person, to be admitted to. give 
evidence on oath or solemn affirmation, shall be admitted to give evidence on a simple 
affirmation declaring that he will speak ihc truth, 1 he whole truth, and nothing but 
the truth. — Ed, 

4— Chap, bill v, TO.- Reports 1st luS. 5— Macnaghten. p 447, . 
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Objections to 
receipt of evi- 
dence. 

XXX V. 

and proceedings 
thereon. 


treating of actions of a criminal nature, lias reference to the ■ act of 
adultery or other [offence] in a secret way, U^anas : “ A slave, a blind 
man, one deaf, a woman, a minor, an old man, and the like, these 
persons also, if unconnected with the party, are admitted as witnesses, 
in criminal cases. 5 ' Unconnected , not partial to either side. 

9, Brhaspati : “ Witnesses acquainted with the matter, if there 
be any objections to them, they shall declare faulty ; 
if the opponent charge as faulty [witnesses] who have 
no fault, he is worthy of a fine equal to it/ 5 The op- 
ponent [vadi] here means the defendant. Equal to it, 
an amount equal to what forms the ground of suit. 
Vyasa : " Objections to witnesses are to be recited in 
court by the defendant ; and they shall cause to be 
read out [to the witnesses] all the objections, when, 
taken down, in writing, and they shall give a reply to 

them/ 5 The meaning is, f having clearly set before the witnesses the 
disqualifications alleged, as taken down in writing [from the Defen- 
dant], they shall be made by the Court to state their explanations on 
the subject/ The same author says : “ But on their admission [of the 
disqualifications], their evidence is never at any time fit to be received. 
But [if the case is] otherwise, the objections must be substantiated, 
with evidence, by the Defendant/' 1 “ A person failing to establish an 
exception openly made against witnesses, should be punished; but if 
proved, the witnesses are to be dismissed, and deprived of the privilege 
of giving evidence." Moreover, they shall undergo humiliation in 
the mode consonant to the Qastra : provided the plaintiff 's sole reli- 
ance has been placed on the veracity of the witnesses/' If otherwise , 
in case of their not confessing. Substantiated , made to acknowledge it. 
With evidence, by proof. The meaning is, that the charge shall be 
substantiated as clearly as possible. 

10. However, this text : "Objections to witnesses, apparent to 
. the members of the court, or those universally admit- 

ex P a " ted by the world to be true, are to be taken for grant- 
ed, and not to be considered as requiring proof with a 
view to obviate that particular disqualification,” has reference to wit- 
nesses publicly known to be in the confidence of the party. 2 In case 
of these disqualifications being unknown to the defendant, the same 
author says: “ Those objections" in proof [which are known] are to be 
XXXYL made manifest 1 by assessors in the time [of trial], be 
declared by the defendant; but concealed faults are to 
be pointing them out from the QjJstra,” 

IT This is the meaning, ‘That concealed [objections] are to be 
declared, by quoting the CSstra upon them, at [any]. 
Time for staffing time before the witnesses speak/ But they are not Vo 
* iem ' be mentioned afterwards, for thus says Brhaspati : 

For any legal objections to written deeds, as well as 

1 — Macnaghten, p. 448. 

2— Bentham on Evidence, page 46, applies here, in as far as the Members of the 
Court tire not bound to shut, their eyes to their own knowledge. 


Further 

nations. 


YTAVAILVRA MATU'KIIA. CHAP, II. SECT. UL 


37 


to witnesses, vliieh may exist, are to be declared in the time of trial ; 
if mentioned afterwards, it shall not vitiate them as proof” Mentioned , 


gun and not past 1 and likewise an agent,” Here this affix denotes the 
agent. Here, their punishment is stated by Katyayana : - He who, when 
the matter has been spoken, shall charge, as disqualified, witnesses be- 
fore unsullied, and shall not state any cause for it, shall receive the low- 
est, amercement,” In case of the inability of the witnesses to explain 
away the objections urged against them, the plaintiff must do it : thus 
says Bxhaspati. : ff The action of him whose documents or witnesses in 
a cause are alleged to be faulty, shall not be favorably adjudged, so long 
as he fails to clear them from the charge,” Then, the documents, &c. 

12. KStyayana declares the punishment for suborning false wit- 

nesses: " He, by whom false witnesses have been set 
periui?' 1<>n ° f U P> through wicked desire of gaining any object, shall 
p j have the whole of his property confiscated, and then 

have his object made null” Object made null , go without the object 
of his suit, 

13. 


False witness- 


XXXVII. 


Narada declares the means of discovering false witnesses : 
“ He who, by reason of his wicked state, caused by Ms 
own crimes, appears as if irresolute, goes from place to 
place, or runs after every person ; who suddenly coughs 
much, and likewise every now and then draws his 
breath ; who scratches, as if writing, with his feet ; and 
who shakes his hand and clothes ; whose face changes colour, and whose 
forehead sweats ; whose lips become dry, who looks above and about 
him, and who speaks much, in a hurried manner, without restraint, un- 
questioned, such an one is to be known for a false witness : they shall 
punish one so sinning severely.” 

14. Katy^yana and Manir state the mode- of examining witnesses : 

. In the forenoon, let the J udge, being purified, seve- 

witoesses latl ° n °* rally ca, h on the twice-born, being purified also, to de- 
clare the truth in the presence of [some image, a sy in- 
to! of] the divinity, and of BrShmans, while the witnesses turn their 
faces either to the North or to the East.” Manu : 3 “ The witnesses 
being assembled in the middle of the Court-room, in the presence of 
the plaintiff and the defendant, let the Judge examine them, after hav- 
ing addressed them [all together,] in the following manner : * What ye 
know to have been transacted in the matter before us, between the par- 
ties reciprocally, declare at large, and with truth ; for your evidence in 
this cause is required/' ” 

15. In disputes about kine, horses, and the like, the same author 

requires the production of the thing in dispute: “ In 
the Ssputed^arti- ^ ie P resence °f the plaintiff and defendant, and in com- 
c ] 6t ^ u pany with the thing to be .proved, they shall cause 
■ theirs to state their evidence openly ; not at any time 


-Colo. Mit. 306. note. 

3— Cliap. SUi v. 70-80. 


2 — Chap. 8th v. 87. Macnaghten, p. 447* 
Maciiaghtcn, i i-7. Strange, 1st 3 10, 
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without having it before their eyes. Evidence may be given upon the 
disputed article alone, without either attending,” in some cases ; this is 
the law in causes respecting quadrupeds, and likewise in those 'for bi- 
peds, and fixed property” “ In disputes about articles of weight, num- 
ber, or measure, 1 they may also in its absence, cause the witnesses to 
state their evidence. In all matters capable of proof evidence is requi- 
site, but not otherwise.” Without either, in some 
cases: that is, without both the plaint! if and defen- 
dant, in presence of the disputed article. In some cases, meaning, 
in cases of quadrupeds and the rest. Articles of 'weight,, gold, or the 
like, proper to be weighed. Of number, coin or the like, fit to be 
counted. Of measure, things proper to be measured, as rice, wheat, 
and the like. In absence, in default of the production of the ib 
be proved. In matters capable of proof in disputes at law. 

16. In cases involving murder, the same author says, the deposi- 
tions of witnesses are to he taken in presence of Siva ; 
Further rules « j n charges of killing living creatures, they shall de- 


ring to 


for examination of 
witnesses. 


liver their evidence in presence of C^iva ; in default of 
the marks, they shall cause them to deliver it ; not 
otherwise.” It, the deposition of the witnesses, to be given in default 
of marks of the' murder. Otherwise , in existence of marks of the mur- 
der. The same author says : “ Procrastination must not be used by 
the king in the examination of witnesses ; it becomes a great fault, by 
reason of the time [lost], and bears the quality of denial of justice.*' 
Nfirada : f Having called the witnesses, and bound them down firmly 
by an oath", he shall examine them separately, all of them well versed 
in the established rules of life, and acquainted with the matter in dis- 
pute ” Vasishtha : “ That act, which was seen by all <tf them together, 
is to he told by them even , in the same manner [together] ; but that 
which was [seen] by them separate, shall be related separately by each. 

XXXIX But ‘where the acts known by the witnesses, were done 

at different times, each shall then be made to depose 
[separately] ; this rule is declared.” 


of 


17. Manu : 2 “ Let the Judge cause a fir&iman to swear by his 
veracity ; a Kshatriya, by his horse, or elephant, and 
his weapons ; a Vai$ya, by his kine, grain and gold ; 
a mechanic, or servile man, [Cudra] by [imprecating 
on his own head, if he speaks falsely,] all possible crimes.” “ Brahmans 
who tend herds of cattle, who trade, who practise mechanical arts, who 


Tendering 

Oaths. 


1— -The gloss enumerating only articles of quantity, it might be doubtful, did com- 
mon sense allow such a supposition, whether articles measured by length were not 
excluded, but the latitude’ always claimed for that frequently occurring phrase, The 
like/ would include measures of length as well as quantity. A*di, ei cetera, the like, 
the rest. The same is not unknown to the English law. Burn’s Justice, Preface 
to 1st edition. “Also, upon another account, he hath sometimes made use of more 
words' than otherwise he would have done, namely, to ..avoid' the frequent repetition of 
the term, &c. which is a vague expression and apt to create uneasiness in the readers 
inind, for that he cannot . be satisfied from thence how much, or how little is intended 
to bc/uhderstood/*' 

2— Chap. 8th, v, 11 o } 102. see post, Chap. 3, para, 3. 
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profess dancing .and singing, who are hired servants, or usurers, let the 
Judge exhort and examine as if they were Ciidras.” " They who are 
fallen from their proper sphere of life ; they who live by the bodies of 
others ; they who long for the privileges of twice-born men. are to be 
examined as if they were Ofidrn.s" The meaning is, that he should 
exhort them thus : 'By speak hig contrary [to truth], your honourable 
character will be lost/ or the like. 

IS. The test for depositions of witnesses is declared : " The king 

m „i. n *vvi,W P shall declare .the matter in dispute clearly proved, if 
the evidence be nothing wanting as to the place, [or 
country], the time, age, thing in dispute itself, the name, caste, [family 
or kind, its weight [or measure]/’ Y&jiiavalkya states this [rule for] 
decision, on the counter-statements of witnesses : l “ If the evidence be 
discordant, the testimony of the greater number shall prevail; if the 
witnesses be equal in number, the testimony of the virtuous : if vir- 
tuous men depose two inconsistent facts, the testimony of those who 
are most eminent by their honesty.” 

13. The same author declares the punishment for not deposing 
after having agreed to give evidence : “ If a man does 
refusing ^to^ive 110 ^ 8’* ve evidence, he shall be made by the king to 
evidence. ° ^ UG pay the whole debt, with a tenth, imposed besides, be- 
fore the lapse of forty-six days.” The whole , including 
interest. A tenth , together with a tenth share. This tenth share is to 
betaken [from the witness] by tlie king; and the debt, with its in- 
terest, is to be taken [from the same] by the creditor. This is on the 
^ authority of the M.it£k*har& The punishment for re- 

fusal to give evidence, by a witness knowing [any thing 
of the matter] is thus stated by the same author: 2 "He who, having 
been called on for his testimony, being influenced by his passions, con- 
ceals it from others, should be made to pay eight fold, and if a Brahman, 
should suffer expulsion.” Be made to pay, eight times as much as the 
fine laid down for a defeat; if he be a Brfihman, and unable to pay this 
fine, he is to be banished, Kshatriyas and the other [lower castes] are. 
to be made to work at their own proper profession, according to the 
MitSksharS. 


20. Manu d “ The witness who has given evidence, and to whom 
Tiirrher test. within seven days after, [a misfortune] happens, [from] 
disease, fire, or the death of a kinsman, shall be con- 
demned to pay the debt, and a fine.” Y&jmivalkya : "Even when 
evidence has been delivered by witnesses, if other more excellent wit- 
nesses, or double the number of the first, depose contrary to them, the 
first witnesses shall be declared false.” 


Limit to receipt 
of evidence. 


21. Narada : " But after the cause has been de- 
cided, all proof, whether by documents or witnesses, 
shall be useless, provided it were not made known 
before.” 


I— Cole. Digest, 1st, 233, note, Maenaglitcii, p. 419. 
Maciiaghten, p. 452. . 3— Chap. 8th, v. 108. 
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22, Yajfiavalkya declares a command for witnesses giving 
untrue statements in some cases, and the penance for 
Perjury when so c i 0 i xl g : l « Where men of the four great classes would 
lawful he liable to suffer capital punishment, there indeed the 

witness may speak untruths : A S&rasvata oblation must he presented 
by regenerate men, for the sake of purification from the offence.” 
Vishnu declares the penance for Cuclras : "And a Qudra . shall give 
one day's fodder for ten kine.” ' One days, that is, what will, be lully 
sufficient for their food during one whole day. Thus far of witnesses. 


CHAPTER III. 
Oa Ordeal , (DivyaJ. 


1. It has been thought useless and unnecessary to translate the 
Chapter on Ordeals, of which a sufficiently copious account is given in 
Sir F. Macn&ghtens work on HincM Law, page 460 et seq., to which, 
as well as to a very interesting paper in the first volume of the Asiatic 
Researches, page 389, on the same subject, the reader is referred. Rut 
as one mode of Ordeal is by oath, the section relating to it is here added, 
for the satisfaction of those who consider an oath necessary duly to ap- 
preciate testimony; though it will be observed, this oath of Ordeal 
evidently refers to the litigating parties, and not to witnesses. 

2. Nine modes of Ordeal having been discussed in order, [as 

-vj. : , , enumerated in the following text of Bihaspati : l "Or- 

ine soi so . ( | ea j ^ y ie Seales, by Fire, and by Water, [are the 
three first] ; that by Poison [the fourth], and by consecrated Water, 
[Kosha] is the fifth ; that by Rice is stated as the sixth, that by Burn- 
ing Oil the seventh, that by Iron, is named as the eighth, and that bv 
Lot is recorded as the ninth,” * * * * * * * * 

- # * * * * * * * we come to 


1— Macnagliten, p. 454 q, v. 

2— Ellis’s Lectures, part the third. “ Oaths and Ordeals ; the several kinds of 
expurgatory ordeals [namely, according to Yajfiavalkya and others, agnldivyam/ by 
fire; Jala-divyam,*by^ water; Yisha-divyam, by poison ; Kosha-divyam, by holy water*; 
and, according to Mrada and others, Tapdula-divyam, by chewing dry rice: Tapta 
mdsha-divyam, by taking gold from clarified butter while ‘hot ; Ph&la-divyam, \y the 
hot ploughshare ; Dharmaja-divyam, by taking one of two images, representing justice 
and injustice, from a covered pot]; occasions on which the ordeals may be lawfully 
performed ; the penalty incurred by the party demanding the ordeal, in case his adver- 
sary succeeds in performing it ; the seasons of the year in which, and the persons, con- 
sidered with respect to caste, age, sex, &c. by whom, the several ordeals may be legally 
performed; nature of the ordeals to be performed m suits for property, determined by 
the value of the thing in dispute ; places where the ordeals can be legally performed- 
thp punishment to be indicted for failure in an ordeal ; ceremonies common to all or- 
deals, as upavasanaxn* fasting, &c. ; particulars to be observed in the performance of 
the several ordeals ; and first, in the ordeal of the balance: materials of which the 
scales are to be made; mode in which this ordeal is to be performed; the same with 
respect to the ordeal by fire, water, poison, holy water, rice, gold, the plough-share and 
images; different Muds of imprecatory oaths f and occasions on which the// are lawful” * 


VYAYAKArA. MAru'lCHA. CHAV. iff. 


In iv'lifit eases 
isermitied. 


"3, Oaths [Capath^,] 31a mi: 1 ” Let tim Judge cause a Bral; man 
_ , to y wear by Ills veracity : a K^liatviya, by Uis horse, or 

LXXx'r eleplniut, and Ids weapons \ a Yai<;ya, by his kiiie, 

grain, and gold ; a mechanic, or servile man. [(^fidraj 
l»y [imprecating on lii-s own head, if he speak falsely,] all possible 
crimes/ 5 And Bxliaspati says, : * A man's honour, vehi- 
cles, weapons, kino, seed, and gold; [imprecation] by 
the feet of the (Jods and of Bnllunmi*, u»d by the heads 
of his children or with : ail these oaths are declared at a! i times uUain&biem 
small disputes. Iiicrimiual accusations, ordeals are. declared puri- 
ficatory. ’’ (a). 

4. Yajnavalkya : “ Ife, upon whom no frightful calamity happens, 

, whether by the act of God or the King, within the term 
dettrwhied/ ” foavteen days, shall be held pure ; there is no doubt/’ 
Frightful, great. Quo oi small moment, according to 
the Mitakshara, [does not affect him], because of the iioa-inviolability 
of mortal bodies. K&hyay&na also : He to whom a frightful calamity 
does not happen, whether by the act of God or the King, within four- 
teen days, is to "be known as one pure by his oath/’ Calamity, accident;, 
JjXXXIT Frightful, causing great anguish. According to Yueha- 

spat I Mism and Sinarita Bhattachsaya, a small acci- 
dent does not affect him , because it is the lot of humanity. Again 
KatySyana says: “ Now in case of contradiction [of the oath] by ten 
Gods, within, twice seven days, the debtor shall be made, by every pos- 
sible means, to pay the money sued for, and a line as we]!/ 7 Whoa 
to him alone, and not to all, there happens disease, lire, or the death of 
o. near relation, lie shall be made to pay the <L.bt. and a line/ 7 *■ Fever, 
dysentery, boils, great pains in the deepseated bones, diseases of the 
eyes, or of the throat, or madness, and pains in the head, with loss of 
use of the hand, are tlie heaven-directed diseases of mankind/’ In con- 
tradiction by the Gods , death of a relation or the like, happening to him 
alone. By this, [is intended], the exclusion of epidemic diseases and 
the like. Here, by the phrase to him alone, distinguishing the before- 
mentioned debtor, is meant the mark of dlsea.se or the other calamity' 
accruing to the debtor alone, not to his sons or other [relatives] : and 
those, only great, not slight ones, as has been already mentioned. By 
this reasoning, it means only a mark appearing against .the defendant 
himself, as some uncommon disease, or the like, according to Yiichaspati 
Mism. For this very reason, the death of a near relation is specified, 
but not their diseases or the like. 


1 — Chap. 8tli, y. 113, Ante. Chap. 2, Sec. 3, para. 17. 

(a) Act V. of 1840, which substitutes solemn affirmations for balks among Hindi’s 
and Muharaadaus, does not extend to any declaration or auirmai ion made in. any of Her 
Majesty’s Courts of justice. See- .1 Mad. H. C, Hop. f'l, 
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u>: r:r uliutax * ■£, f da va- v ; u i-m 

SECTION L 

Of Property or Qumerehip. ('P'G.i\ 


1 Now we come to speak of sue ft ownership, as is juvessary 
for deeiduig regarding heritage pyopei-iy. The distme- 
Gcneratiou ot |-j ons ns £ 0 jts power and operation, are produced by 
piopez y. purchase, acceptance, &e. The reason of this is, that 

the causes of purchases, ke. arise from worldly transae- 
LaaaIIX. tions alone, not from the Castra ; for proprietary rights 
are understood' even by those not acquainted with that sacred 
code, in deducing it from which the subject is needlessly enlarged, 
Bhavan£tha is of this opinion in his Nava Viveka, 

2. . As for the text of Gautama •} “ An owner is by inheritance, 
purchase, partition, seizure, or finding. Acceptance 
Test of Gauta- j s f or a Brahman an additional mode ; conquest for a 
• ™ explained, Kshatriya.; gain for a Yaicya or Qudra” it is by way 
of repetition in matters, established in the world. For people admit 
inheritance [to bej in that, which becomes one's own by the mere lows 
of the owner's property therein. The word mere is used to include 
purchase, seizure, [or acceptance] and the rest. Here even, in such like 
loss, the word inheritance, has force ; by reason of its joint application [in 
the text] to purchase and the other means of ownership. And the 
same may be proved by the argument, that y ‘ without admitting a cause 
[there can be no effect]/ 

3. According to DM-re-cvara Akh&ya: ' The ownership of sons 
Argument., that the rest, in the wealth of the father, is not genera- 
ownerships gene- ted previously during his life, but is produced by par- 
rated by birth, not tition/ And the author of the Smiti Satbgraha says 
by partition, (U e ?:ame . But it is not eo ; for, from the plain sense 

LXXXIY. 0 f this text : Even by birth, ownership in wealth is 

obtained; 3 and other similar ones, it is evident, that, ownership in the 
father's wealth depending on the filial relation, it is generated even by 
the production of a son. And [the same results] from this text of 
Yajnavalkya : s For the ownership of father and son is the same, in 
land which was acquired by the grandfather, or in a corody, or in chat- 
tels -which belonged to him/' £ And this does not mean, that the reason 
of the acquisition of ownership is found in the grandfather's death, and 
not in the production of a son/ for [if it did], such;, ownership would 
be wanting, in ease no grandson were to be born to him up to the time 
of his death. I 11 this way therefore, either the word grandfather is of 
no use [in the argument] ; or it follows & fortiori [prasakteK] that there 

1— Cole. Mik 244-250. Reports vol. 2cl 312, 514, 

' 2-Cole. Hit. 277*8, 
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is no equal ownership in [property] acquired by the great-grandfather, 
and other [more remote ancestors]. And cue argument of 4 cause and 
effect/ might here he repeated. 

4\ As t or tins text or i/Vcaia :• l * Vv'iien tire A. /her is deceased, let- # 
_ the -on* ciivide the taiiuT's wealth : for sons have not 
Test oi Deny ia ownership, wi'riie the tocher is alive and free from 
Genet ; ‘ toe hrst hemistich comprenein is up to the time 
of partition, because it declares rue ^ascer^auimeHin or j insti’iinioiit, or 
agents., of tire [act or j eoreinony ; but tree last, iienuatieh refers to their 
dependence. as declaring the same person's ; hut it- does not mean 

the absence of ownership. it- is also made clear in this 
ancl of CriiiLba. text of Canldm : From this it results, that while the 
father lives, sons shall, not divide the wealth : even if 
there- should be afterwards an increase by [means of] them, still the 
sons are unfit, by reason of their dopendance upon the wealth and 
religious offices of the father.” Here, dependance 
explained. is specified immediately, with a view more strongly 

to inculcate the foregoing prohibition. 4 Even f 
by them si frequently, [be made]* is the proper interpretation. By 
them , by the sons, subsequently to their birch. Increase, what is 
obtained by acceptance, or the like. ' The proposition 
is this : ' If in property accepted by sons or other 
[heirs], their dependanve [hdearj from the* [latlicrV] imdisputed owner- 
ship, how [can we doubt their dependence] in property acquired by the 
father/ And this dependanee attaches to partition, supererogatory 
moral observances, industry, and the like. Ho also HAnta r 44 While 
the father lives, sons are not indepewlent in regard to the receipt and 
alienation of wealth, to the partition of it, or to censure/* By the words 
receipt and alienation, supcornugatiori is pointed out. Censure, according 
to Madana, means, reprov i ng oft! te slaves and other [household servants]. 

5. As for this text : 5 The lather is master of all gems, pearls 
Anonymous text anf * corals ; but neither the father nor the grand father,, 
fouchiiifirthc pow- so of the whole immovable estate,** it also means the 
er of the father father’s independanee, only in the wearing and other 
and grandfather, [use] of ear-rings, rings, pte.], but not as far as gift or 
explained. other, [alienation] : neither, is it with a view to tlie ces- 

sation of the cause of his ownership on the production of a son. This 
very meaning is made manifest also by [the text] noticing [only] gems, 
and such things as are not injured by use. Even so, this text : 4 44 Though 
immovables and bipeds have been acquired by the mail himself* a gift 


1XXXV. 


1— Coleh. J 1m. VS. rfrge. 9. Digest 2d, 522. 

2— ColebrookFs Jimuia Vahaiia, 19. — Digest, 2d 527. q. v. In all the translations 
of this text, as well as in some of the original versions' of it-, there is nothing about 
44 partition.” The word has' crept in from a modern copy of the Mayukha procured at 
Benares, and used in preparing it for the press. It will be observed "that there is a va- 
riation in the readings m' the last put in nil the books. 

3 — Cole. Hit. i 5 A whore Ike word 41 srrrvvasva” is itwisMed . cc of all [other move 
able property] but; the present version is made conformable to the interpretation of 
our author. * Reports 2nd 451. 

4— In some works ibis text is assigned to Yy&sa, Here and m the Mitdksliara, ,■ 
page 25? ; it is-. anonymous, 
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orHaleoftliemshouklnotbemade without convening all tlie sons,” is only a* 
prohibition against thelrgiffc,sale, or the like, not against the use. of them- 

0. Now the pre-existing undefined [joint] ownership of more than 
one brother or other [co-Jieir] is, by partition between 
each, defined and made apparent. On this»oinf some 
one lias said : li This [ownership] is produced different, 
as a j-enarate portion, by the destruction of the former 


Ownership is 
pre-existing,- aiul 
merely defined by 
partition. 


ownership contained in the common property.” But, 


speakm 


Hesuraptiou of 
the argument, of 
Gautama’s text, 
as relates to Brah- 
mans. 


since proiraev" arises in considering the production of, 
'another ownership on the destruction of the former : therefore [separate] 
1XXX71 ownership, existing even originally from commimity 

u " v * [of interest], is discovered by partition, by the result 
furnishing separate substances or tilings. 

7. To return to the Text: 1 Acceptance is for a Brahman am ad - 
dllloucd mode ; that is, according to some, 4 What is 
obtained by acceptance, is the Br&kmaxts additional 
[mode of] increase/ With reference to inheritance, 
and the other [five modes common to all], this accept- 
ance is, for a Brahman alone, an additional mode. It 

results therefore, that conquest and the other [modes enumerated] are 
in like maimer [additional] for Ksh&triyas and the rest. 

8. In conquest also, where the property’ of the conquered consists 
m r i i • in houses, lands, money, or the like, there alone [own- 

ership] is acquired by the conqueror; dud in the re- 
venues 5 of the conquered, the- conqueror possesses the same, but no 
property in them. Even so in the sixth [book of the Mim&hsS] : “The 
whole earth must not be given away by the king of the world, neither 
mV v i a [whole] district [mandala] by the ruler of that dis- 

t o « trict.” But the property in each village, house, or 

other [portion] of a whole country or a district of it, 
belongs solely to the owner of the soil [bhurnika] or 
other [proprietor]. The revenue only ['may be taken] 
Therefore, in gift, or other alienation of such lands as 
are here made mention of, a gift of the land is not brought about- ; we 
must only suppose a mere livelihood [given by the prince out of his 
revenues]. But in purchases from the owner of the soul, even owner- 
ship accrues in the [property transferred], whether houses, land, or 
other. Then indeed, the benefits of a gift of land also may be obtained 
fvomit[bybuyingland from the ownera and thengivingitaavay in charity.] 

9. Gain., [Niiwishta] is that which is acquired by usury, agri- 
culture, commerce, tending of animals; and [secondly] 
what is acquired by service. From the dictionaries, we 
find the synonymies of £ Gain'* to he, 4 Hire/ and 4 En- 
joyment.] Hire, again, is defined to be Service. En- 
joyment, is usury and the rest. Here, the first men- 


right, to the soil, 
hut merely to the 
revenue arising 
*from it* 

by the prince. 


To Yaiyyasjuid 
fudras. 

. - LXXXVII* 


■ .1 —Of Gautama, para. 2. 

2*— The terms, e kara grnhita/ *kara graka/ are used in the same sense m the 
inscription in As. lies, 9lh„ 41 9, note q. y. 
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OppOVK: 

nrtcuiiient- 


IU'rfillf'fl, 


'WAV AH' A Ui AIAYVKHA. CHAP. 

tinned [are sources of gain] to tli.e Yaieya class : The second [service] 
to the Cudra. class. 

10. Now, the reason of sale and other transfer of property., is to be 
^ deduced solely from worldly motives, [and not from 

c ] J .h? 1 f'" UtLCn law ; with which proposition we set out.] And in like 
manner, popular practice is established in the owner- 
ship of calves and other [produce] of a man’s oven cow, or the like: but 
it would not be so, if it depended on such means only as the law fur- 
nishes [for deciding such o. question], because we do not learn from the 
law the means of distinguishing tiro produce of one's own cow or the like. 

1L Yet. [an opponoiit may say] : c There may be ownership in 
4 daughters, sous, or other issue of a wife, in. the same 

" way as there is in tlie produce of one’s own cow : [and], 

* ’ a case of necessity being assumed, [for instance,] by 

the rule : “ In a vicvajit sacriii.ee a man gives the whole of his posses- 
sions,” the gift of every thing being granted, the necessity thence arises 
for the gift of a daughter or son. and therefore your reasoning from the 
sixth book of the rdimaihsa. [that they are not to be given], will be at 
variance with such ruled 

If?. [I answer] No; because- there being no such property in a 
Ib-fuh*'l wife as there is in a cow or the like, there cannot be 

- ’ any property in the children produced from her: And 

in a worldly sense, the reason of ownership is determined, solely in the 
production of that which contains the principles of ownership. Neither 
can it be said, that property may also exist in wives, from acceptance, 
[in marriage] ; for then, by reason, of the absence of properly possessed 
by lYsh airly; ts and the other [two classes in] their wives, from their 
want of the [right of] acceptance, there is also a want of it [property] 
in their issue. 

IS. Therefore, since the text i 1 “ This law is propounded by me 
in regard to sons equal by class,” restricts the taking 
, Argument^ of an adopted son solely to one equal in class; and 
drawn dmm nifiha- knee with respect to Kshatriyas and the rest, accept- 
sr)Jlf 1 mice oi an adopted son is even secondary ; then also 

with respect to BrShmans, it is not the principal mode ; 
because it is contrary to reason to have two contrary, but connected, 
explanations of performing one and the same rite. 

I k Neither can it be said that a Brahman alone is entitled to the 
rite of accepting a son, and that a Kshatriya is not 
( Power of a flop- entitled, since we know that the right [of accepting a 
Uonii if vestricicd S(m j does pertain to them, from the following and other 
"^TjYKTYlil texts of Caunaka and others 0 : i; A dang] iters son as 
well as a sisters son, are ahilialed by. (T'idras.” Even 
so, in the marriage of a Br&hman. with the daughter of a Kshatriya or 
other [lower class], by the BrShmya rite, the secondary rank must be 
admitted, both for the gift and acceptance : otherwise they are princi- 
pal. Thus two explanations [of the same rite] are [here again] oppos- 


Argnment 
drawn from alfilia 


ml 320, 


C. otiu par; 
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eel. As regards Kshatriyas, the admissibility of ail. to Bi'iihmya^ nup- 
tials and the rest is in uo degree contrary [to texts.] ^ Evxupso Migra 
in the Tanbra Eatna lias said : £ The gift of sons and the rest is inferior 
[or secondary]. 5 

IS. „ .Neither are wo to suppose [absolute] property, merely because 
the laws of language [admit the expression], 1 own 
A verbal oluec- ^ daughter; for iu the same way as we say 

il03V mer ' own father/ -" own mother/ and the like, the expres- 

sion also arises in speaking of kindred. ' if so, the power of the word 
: own/ might likewise affect the term kindred, for in dictionaries we 



1C. However, since in the sixth book of the M imams a, gift of a 
slave born in the family is mentioned, this point must 
Consistency pre- } je considered. Since property in the mother is want- 
seiTet * ing, from absence of the complete power of gift, accept- 

ance, purchase, sale, and the like, then in the household-slave begotten 
on her, there is also an absence of the power, from the impropriety of 
it. This conclusion is conformable to the argument with which we 
set out. 


SECTION II. 

Of Heritage, (Day a.) 


Definition of the 
Term. 

LXXXIX. 

In like manner 


1. Wealth not re-united, nor put back again into a. common stock* 
and [still] admitting of partition, is Heritage. By not 
re-united, I mean to exclude wealth [never before joint, 
and now first] united for purposes of gain or the like, 
because the term f partition of heritage/ does not apply 
to dividing of [wealth] thrown together by merchants, 
we must also exclude re-united property, in the sense 
in which that term will hereafter be defined. 2 Even as [we find] in the 
Smrti Samgraha : “ That which is received through the father, and that 
received through a mother, is described by the term Heritage : The 
partition of it is now related/’ And in the Nighantu, it" is said: 
“The learned define heritage to be, wealth of a father, winch admits 
of partition,” The word father is merely put to denote relations in 
general, as a part for the whole. 


the Amara Koca, page IDS, the expression is Cf Svostriv&n dhane,” signify, 
mg, f< the pronoun is not feminine,, in the word wealth/ 3 instead or * Svaunijc dhana/ as 
here. 'Neither in the Trikaiidi, Qnge 78], nor in the Madiai, [page 154]. is the reading 
like the Mayukha ; and in the Benares copy, it is according to the Amara Ivoea, 

2— Post, section 9th* 
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It is o 
kimli. 


r--.ro 


Thh hcrtl-ngo is of two kinds, obstructed and imobstnicied. 
Whcrqthe life of the owner of the property, or that of 
his sons., or other [heirs], is interposed, that [property] 
is [termed] obstructed ; fur instance, the wealth of 
uncles* and the like. But where ownership accrues to 
sons, or other [next heirs], solely from affinity to the 
owner, without reference to other means of acquiring 
property., [the heritage] is then unobstructed, as, the 
wealth of a lather. TLA is the definition of heritage. 


Obstructed. 


And 

stmcieii. 


uuo 




SECTION III. 

Of the Pad it ion of Heritage . — \S)dya- Vlbhdgu.) 


1. This N6mla declares d '• Where a division of the paternal 
Definition of the 

Term. _ _ 

The word sons includes [by synecdoche] grandsons, 

and the rest. And in the same way, by paternal [is intended the estate 
of] the grandfather and the rest. But iladana- 2 3 has the very words, 
*' of a father and the rest/ And this definition, of : par- 
tition of heritage/ has been declared, 

2. Even when there is a total iVduve of common property, a par- 
If, ivinv take tit-ion may also then be made, by the mere declaration, 

phi co wit liout tii? * I am separate from thee.* A partition may even be a 
ev^eiico Vi pro- mere mental distinction. This exposition clearly dis- 
'F l h v - tingnishes the various qualities of this ri 


SECTION IV. 

The Periods of Partition , — ( Vibk dga-Kdlad) 


3. AT anu r 




* 

After the death of the father and mother, the bro- 
thers, being assembled, may divide among themselves 



three periods, vi/,. choose to distribute it]/ _ e . ,. 0 _ * vv .„ 

after the kuiier’s ^] ie consummation of [both their] deaths is not requir- 
aei “ L * ed. Even thus, in the Madam Raina and Smxii Sarh- 


1 — Cf the various readings of this text noticed by Mr. Colebvooke, iu his note to 
/Silt, page 2-i3, where it will be found, the author adopts the following, * pitryasyaA 
‘■prakalpyaie/ f tadvivacb padamf and 4 yatra. 5 

2 — The Mariana Eaina, referred to for this reading, by Mr. Colcbrooke. and for- 
merly mentioned, pagel note. 

3 — Chapter DtCv. 10k Cole, Hit. 263, Jinn Yd. page 8 } Digest 3d, 52b 
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is 

gralia : “ A. partition of the father’s ■wealth may take pla.ee, even whilst 
the mother lives, for this reason, that without her husband, the mother 
does not from her independence also derive ownership. sf A partition 
of the mother’s wealth also may take pla.ee, in liko manner while the 
father is alive, for, if there be issue, the lord [of the wife] is not lord of 
the wife’s wealth.” 1 

2, This is opposed to a text of Bxhaspati ? <( On the demise of 

* ^ ; both parents, participation among brothers is allowed : 

Or before it, if an( j[ even while they are both living it is light, if the 
w mother be past child bearing.” Narada: 3 “Let sons 

regularly divide the wealth, when the father is dead ; 
or when the mother is past child bearing, and the 
sisters are married ; or when the father’s sensual passions are extin- 
guished.” Sensual passions, desire. Extinguished , averse. The expres- 
sion, and the sisters are married, must be taken collectively with [the 
mother’s] child-bearing, and extinction of [the father’s] passions, after 
the simile of the crow’s eye. 4 

8. Gautama: 5 “ After the demise of. the father, let sons share his 
estate. Or, while he lives, and the mother be past 
Or, with the c ]^f c i hearing, if he desire partition.” From this ex- 
at anv time. SCI. Passion, ij he desire, partition is declared legal also, 

" ^ before the mother is past child-bearing, by the father’s 

wish alone. 

4, Bxhaspati declares partition in some cases without his wish : 

“ The father and sons are equal sharers in houses, and 
Partition of an- lands, derived regularly from ancestors : but sons are 
cestral property, Ti0 £ worthy [in their own right,] of a share in wealth 
even a^ainstf the aC( pired by the father himself when the father is un- 
father’f consent. willing From which it results, that sons are worthy 
of a share in property, acquired by the grandfather or 
other, '[ancestor], even though the father do not wish it: (a). 

5. In the grandfather’s property also, partition in some cases de- 

pends on the father’s pleasure, say Mann 0 and Vishnu : 
Wiili exception « And if a father by his own efforts, recover [a debt or 
of sncli a3 he lut-d p r0 p er £y unjustly detained] which could not be re- 
own exertions, covered before [by his father], he shall not, unless by 
Ills free will, put it into parcenary with his sons, since 


■1— See Section 10th on" Woman’s property” 

3— Cole; Jim. Ya. 23-36. Digest, 3d, 18-73. 3— Cole, Mit. 260. 

4— Tliat bird being fabled [from its singular mode of peering,] to look two ways 
at once, Cole, Mit. 358 note. 

5— Colebrooke, Mitakshara, 260, but I have here followed the translation given in 
Jlrnuta Yahana, page 24?, as more conformable to the doctrine of the Mayukha, which 
allows only three periods of partition. The Mitakshara on the other hand asserts, four, 
and in support of this doctrine,, divides this very text of Gautama into three portions, 

6— Chap. 9th, verse 209. Cole, Jim. Y L 28.— Mit. 270. Digest 3d. 83, and the 

note there. ... 

(a) gee M gating a Mndali Y<$Mmma%iga Muclaik 1 Mach IL Ch Bern 77,—® 
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Over which, as in fact it was acquired by himself” Rxhaspatl “‘Over 
■vvcli as over his the grandfather's property, which lias been seized [by 
i^heViSrh as* full strangers], and is recovered by the father through his 
dominion. Jt " own ability, and over [any thing], gained by him 
through science, valour, or the like, the fathers full 
dominion is ordained. He may give it away at his pleasure, or he may 
defray his consumption with such wealth :but on failure of him, the sous 
are pronounced entitled to equal shares.” 


(i N&rada: 2 Si A father who is afflicted, with disease, or influenced 
by wrath, or whose mind is engrossed by a beloved 
t-;ircumsi.\ncos 0 ( :> j ee ^ or v/hu *tets otherwise than the law permits, has 
Others po\v^«‘ no power in tne distnoution oi the estate. Manta:* 5 
“ If the father be free from desire, old, perverted in 
mind, or long afflicted with disease, partition of his wealth [may be 
made].” Free from desire, according to the Mada.ua Ratna, means, 
without desire of partition. Perverted hi m hud, following practices 
contrary to law. The sense Is, 4 that partition may . be made, even 
against the will of [such a] lather. 3 ■ 


H£rita says, that when the father is incapable, partition takes 
place by the concurrence of the eldest son :* “ But If 
he be decayed, remotely absent, or afflicted with 
disease, let the eldest sun manage the affairs as he 
pleases.” 5 Qankha and Likhita : fi * l 2 If the father be 
incapable, let the eldest son manage the affairs of the 
family ; or, 'with his consent, the next brother conver- 
sant with business. 35 The next, the one born after 
him. Partition by the pleasure of one capable of the 
maintenance and other [care] of the family [is in- 
tended] From this it results that if all be so [qualified], it is [im- 
material or] undetermined. 


X OIL 

The eldesr son. 
in that case, ma- 
nages the estate 
and the distribu- 
tion of it ; or the 
next- after him, 
with Iiis consent. 


8. Y&jfiav&lkya : 7 “ When the father makes a partition, let him 
separate his sons [from himself] at his pleasure, and 
voluntary either [dismiss] the eldest with the best share, or [if 
Either^siares dl he choose], all may be equal sharers. 33 A voluntary 
tiiied. * / partition alone [is denoted] by the last hemistich ; 

since the dependance of the will in the two cases men- 
tioned, has been above declared, from the Impropriety of independance ; 
[and further] from the inconsistency [which would result in such con- 
struction] of the text : [For then he might give] to one a llildi [of 
rupees] ; to another a single kauri; to a third, nothing at all ; which 


1— Cole. Jim. Va. 134?, the reading of which. £ Ehoganeheva/ is here followed 

Digest, 3d 32. ■ ' 

2 — Cole, Jim. Ya. 52. — Mit. 263, Digest 2d, 5*11. 

# 3— This text. is found, but with a different reading, in Cole. Jim. Va. page 19, to 
which, with the note there, the reader is referred. 

4— Cole. Jim. Ya. 19, Digest, 2d, 527. 

5 — The first hemistich of the stanza of which this is the sequel, occurred before at 
sec. 1st, para. 4. " ‘ 

6— -Cole,' J Ini. Ya. 19. Digest 2d, 533. 7- Cole. Mit. 258, Jim. YL 51. Digest 2d, 539. 

. F 
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would be no [fair] exposition [of the law], A distine- 
Partiiion by iU:- tion in the share of the eldest, is noticed by Manu : l 

" “The portion deducted for the eldest, is a twentieth 
™ ‘ ' part [of the heritage], with the best of all the chattels; 

for the middlemost, half of that, [ora fortieth] ; for the youngest, a 
.quarter of it, [or an eightieth] But, if there be no deduction, the 
shares miist be distributed in this manner : Let the eldest have a double 
share, and the next born, a share and a half, [if they clearly surpass the 
rest in virtue and learning ;] the younger sons must have each a share : [if 
all be equal in good qualities, they must all take share and share alike.”] 


9. Between twins, the birthright of that one first born is thus 
declared by Mann : 3 “ The right of invoking Indra by 
XCIIL the texts, called Svabr£hmany£, depends on actual 

priority of birth ; and of twins also, [if any such be 
Primogeniture conceived] among [different] wives, the eldest is he, 
in case -of twins. who was first actually born.” 3 : “ Among twins, to 

him whose face .[kinsmen] first see after his birth, 
belong [the privileges of] male offspring, [the right of performing ob- 
sequies] for his father, and [the honours of] primogeniture 


10. However, in the Pinda Siddlii and other medical books, the 
right of primogeniture is awarded to the last born [of .twins]. This is 
opposed by the above [texts] in the matter at issue, because it has no 
foundation in the sacred writings ; like as : “ Purification ensues after 
a month [to Qudras/’J ♦However, the right of primogeniture of ^ the 
last born is declared in the Bh^gvata, 4 in this text and the like: 
“ When a double foetus is conceived, the last conception is that first- 
brought into the world.” [But] this doctrine is also opposed to the 
above texts [of Manu and Devala] , whilst in the Purfinas, many prac- 
tices are disclosed, contrary to the written law. According to some, 
the question ought to be decided by the customs of the country. But 
what I stated at first, [in favour of the first bom], is the proper doctrine. 

11. And this partition by deduction, is not respected in the Kali 
Partition by de- C or P resei1 ^] for it is one of the tilings [expressly] 

■duction,' -illegal in sot- aside in the present age, as has been already 
modem times. proved by me in my Samaya Mavukha. 


12. N<Crada allows the father a double share :* “Let the father, 
The father, in making a partition, reserve two shares for himself ” This 
partition with an text relates to an only son. For in the Madana Bain a 
only jon, takes a is this of Qanklia and Likhita : 6 " If there he one son, 
double share. . l e t [the father] himself reserve two shares, and the best 


' 1— Chap. 9th, vs. 112-116-117. Digest 2d, 548-52. 

.2 -Chap. Dili, v, 1.26. Digest 2d, 577. 

3— This following text is found in the Digest 2d, 578, attributed to Devala, and not Man it* 
.4 -In the third Skanda, treating of the birth of Hiranyakasipu, and Hiranyaksha 
twins, Baity as, produced by Dili, one of the wives of Ka^yapa Bishi; the first 
hemistich of the text is omitted by our author, probably from its extreme grossness. 

^ 5 — Cok. Mit. 278, Jfrn, Y4. 35-41. Digest 3rd, 43. 

6, Jim. Va. .44 Digest 2d, 555, where the same- gloss is mentioned nearly in the 
words of our author, though it is not found ‘ in the Madana Parimta, which is probably 
tne one alluded to here, ■ ‘ 
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of the slaves and cattle." The word one relates to the most excellent 
"YCIV t-iie *iutltor oi tile .Amura tlvosiKij, 1 cmef, 4 other., 

f only/ are declared the synonymes of one. All which, 
according to the ParijaUq denote a son well qualified. 


13, Bihaspafi, however, declares the right to only an equal share 


The only son 
has even arkrhr 
to half the ances- 
tral property. 

and son is the 

And no other 
division of ances- 
tral property is 
legal. 


with, his sons, even if there be only one. in property 
acquired by the grandfather 1 : “ In wealth acquired by 
the grandfather, whether it consist of moveables or im- 
moveables, the equal participation of father and son is 
ordained/' Yajhavalkya r “ For the ownership of father 
same, in land which was acquired by the grandfather, 
or in a eorouy, or in chattels [winch belonged to 
him]/' K&tyayana : When the father and the sons 
even, take all that, which has been made upon 
the common wealth, in equal shares, it is called a legal 
partition.” 


14 As for this text of Y&jnavalkya ? “ A legal distribution, made 
by the father, among sons separated with greater or 
, , a T" less shares, is pronounced valid according to Madana, 

'contrary, explain- YijMne§vara 4 and others, it means/ If the [distribu- 
cd away *’ tion], made .by the father Ire legal, it cannot be set 
aside. This text again, of Nevada : s “ For such as 
have been separated by the father with equal, greater, or less, allot- 
ments of wealth, that is a lawful distribution ; for the father is lord of 
of all,” relates to the former ages. ' 

15. In a case of equal partition between a father and his soils, a 
share belongs also to the wife ; says Y£jnavalk.ya : G “ If 
hi equal parti- he make the allotments 'equal, his wives, to whom no 
father ^and^his separate property had been given by the husband or 
sons, the mother the father-in-law, must be rendered partakers of like' 
gets a share. portions.” If any had been given, they are only to get 
XCV. half, for he adds : 7 <4 Or if any had been given, let him 

To be made by ; assign the half.” The half; meaning, so much as, with 
additions to her what had been before given as separate property 
private property [stridhana], will make it equal to. a son’s share, 
previously receiv* if her property be [already] more than such share, 

no share [belongs tq her]. 

18. The same author treats of a want of wish to participate, in 
^Resignation of the case of a son aide to earn, and not desiring a. 
a share permitted, hhare : s “ The separation of one who is able to support 
ta to prevent himself, k J*ot desliwiK of participation, may be- 
future claims. completed by giving him some telle. Accenting to 


1— Jfm. Ya. 42. Digest 3d, 34 2— Cole. Mit. 277-S : 3 tm. Ya. 25 : Digest 3.1, 34. 

Ante see. 1st, para. 3. 

3—4 — Cole. Mit. 262, Jim. Ya. 50. Digest 2d, 54S. D— Digest 2d, 547, Jim. Ya. 50. 
6-Cole. Mit. 261. Jim. Yd. 63 : Digest 3d, 11, Reports 1st, 31. 7 -Cole. Mit. 261-475. 

8— Cole. Mit. 262. Jim. Yu. 62, Digest 3d, 65. Reports 2d, 8-065. The subsequent 
quotation, as of Yijnaaeqvara’s comment on this text, seems imperfect, Cole on, 
Obligations, page 25, but with regard to debts, see post. Chap fith, see, 4th. . 
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the MitiksharS it means that: ‘Any 'thing whatever may be given, 
for the sake of preventing the desire being entertained by his sons, of 
receiving [a share of] the heritage/ 

17. An equal partition, after the death of the father, is declared 

in another smrti : l “ Let sons divide equally both the 
Partition alter effects and the debts, after [the demise of j both 

luiis^be^equal 6 ' 4 " P aren ts/ ? Hfirita: 2 “ When the father is dead, the 
partition of the inheritance should he made equally/ 5 

18. Yajhavaikya : 3 “ Of heirs dividing after the death of the 

father, let the mother also take an equal share/ 5 Yi sh- 
in this case the 31ll p “ Mothers receive allotments according to the 
c/ui er shS e b“ s^res of sous.” In another snixti [it is said :] “A 
the sons. mother, if she be dowerless, shah m a partition by sons, 

take an equal share/ 5 The meaning is,, that if she 
have dower, 5 she shall take only as much as, with that dower, will 
make her an equal sharer with her sons. But no share [belongs to her], 
if her property he more than such share. 

19. Vyasa f> declares the [right to] share, even of a stepmother. 
As do the step und the paternal grandmother : “ Even childless wives 

mothers, and pa- of the father are pronounced equal sharers ( a) ; and so 
ternal grandmo- are all the paternal grandmothers : they are declared 
iers ’ ' equal to mothers/ 5 From this [word] all, the step- 
XCVL grandmothers also are to be included. 


1 — -Yajhavaikya Hit. 263, Jim. Vd. 50. Digest 3d, 78, Cole, on Ohlig. page 138. 

2— Jim. VL page 61, where the word ‘father’ is omitted. 

3— Cole. Mit, 285 : Reports 2d, 4-54. 4 — Jim. Ya. 64. Digest 3d, 15. 

5— -Dharia, wealth, taken as before in that sense, of separate property, para. 15. 

6— Jim. Ya. 64, Digest 3d, 12. Reports 2d, 452. 

(a) So infra : the wife, if faithful takes the wealth, but if there be more than, one, 
they will divide and take' equal shares; See hi the Goods o/Dadoo Mania 1st Sept. 
1862, Ind. Jur, Got. 25th 1862 p. 59, before the High Court of Bombay where Arnouhl 
J., after citing these passages, said, f£ this doctrine has been followed by the late Supreme 
Court, in a case of the goods of Chapa Juddoo, decided on the 22nd of June 1861, of 
which we have been furnished with a note by the Chief Justice, where the Court, after 
consideration, and obtaining answer from the ^astris of the Sadr 'Add Lai: and at 
Puna, held that, “ if there be more than one widow, each of them is entitled to an equal 
share of the property.” It appears from those answers that, although the author of the 
Mayukba cites no text in support of Ins opinion, such texts are to be met with in the 
Yiramitrodaya, an authority of the Benares School, and Macnaghten’s Principles of 
Hindu Law, a work of authority in Bengal. It is also said, page 19, that if there he 
more than one widow, their rights are equal. The case in Morton’s Reports, page 314, 
handed up to us yesterday by Mr. Westropp, shows that this rule was acted upon by 
the Supreme Court in Calcutta as early as the year 1791, andin Motley’s Digest, [N, SJ 
vol, I, p. [180, par.] 15, we Sudan instance of its being-acted upon in the North-Western 
Provinces in 1850. On these authorities we hold that the widows in this case ar eprirna 
jam entitled to equal shares of the property, and it remains to be considered 
whether either of them is disentitled by misconduct to her share, and if not, 
then, whether we ought to grant administration to them jointly or to one only, 
and, if the latter, to which of them. Is the elder widow then deprived of her 
right by the misconduct proved? As to the general doctrine that proved infidelity 
before widowhood disqualifies, and proved incontinence after widowhood, divests the 
inheritance, the authorities seems to clash, (Bee Act XXI of 1850, and. Taylor’s Rep, 



vyavakatu MAYTYKHA. chap. iy. sect. iy. 


53 


20. Yijiiavalkya declares the mode of partition among the sons of 
different brothers d “Among grandsons by different 
fathers, the allotment of shares is according 1 to the fa- 
thers” It means, that if there be one son of one. two 
sons of a second, three of a third [or the like,] their 
shares will be solely according to the number of 
the fathers, and not in the number of the sharers 
t'l i o j i is c* I ve s , 

21. KSty&yana : l “ Should a younger son die before partition, his 
share shall be allotted [by the elder brother] to his 
sou, provided he had received no fortune from his 
grandfather.” u That son's soil shall receive his father’s 
share from his uncle, or from Ins [uncles] son ; and 

the same] [proportionate] share shall be allotted to all the brothers 
according to law.” Or [if that grandson be also dead] his son takes the 
share; beyond him succession stops.” The younger 
sou [anuja] denotes also that the eldest [is bound 
to portion off his brothers son]. Stops, at the great 


Partitions a- 
nioug sons of dif- 
ferent brothers, is 
according to their 
fathers. 


Brother's sons 
also share with 
their uncles. 


Or even their 
sons* sons, but no 
farther. 


grandson. 


22. We must thus understand it : f The son of the great grandson, 
or the rest will not, on the death of the father/ 5 [grand- 
Explanatiou of father, and great grandfather, without interval after 
tion ° Ve reStnc ~ the death of the great-great-] grandfather, obtain his. 

wealth, being of another [line], so long as Ms son, or 


300.) As to the nature of the proof of incontinence that disqualifies, there is again a 
discrepancy in the authorities. Sir T. Strange, page 136, alter laying down the princi- 
ple that “ an unchaste wife is excluded from the inheritance,” adds, “ that nothing short 
of actual infidelity in this respect disqualifies,” and the authorities collected in the ap- 
pendix to which he refers support this view. In all the cases we have been able to con- 
sult, the proof of incontinence or infidelity seems to have been positive. The Mayukha, on 
the other hand, page 103, lays it down : “Tnat even a suspicion of incontinence is 
enough to reduce a widow’s rights to that of mere maintenance.” This, as it seems to 
us, can hardly mean vague Suspicion ; it must mean a reasonably well grounded suspi- 
cion, short of actual -proof. In this case, for instance, had Rumea gone off with Sitaram 
alone, and been proved afterwards to have been in company with him at a distance from 
her husband’s residence — this would have constituted, as it seems to us, a case of suspi- 
cion sufficient to deprive her of the inheritance (on the authorities of the Mayukha) ” 
In 'Bengal two widows take the whole estate for life, and on the death of one the 
whole survives to the other, upon whose death it goes to the collateral heirs of the hus- 
band. I ‘Mori. ‘Dig. 313. In Madras it has been held, that the eldest widow succeeds the 
other widows being entitled during her life to maintenance only, the second widow" 
succeeding on the death of the first. 1 Mad. Sel. Dec. 456, 457, and It. A. No. 1 
of 1835, 2 Ibid. *1<4. But see Strange Manual II. L. 2d. ed. § 326 where the author lays 
down that in Southern India the wives are viewed as on an equality and inherit equally ; 
and consider the following passage from the Mitaksharii chap. II, sec. 1 par, 5, (omitted 
in Colebrooke’s translation) which the Editor owes to Vakil Qrinivdsaeh'trya. “The 
singular number “ wife” signifies the kind : hence, if there are several wives belonging 
to the same or different casies, (they) divide the property according to the shares pre- 
scribed to them, and take it.” — Ed. * 

1— -Cole. Mit. 276. Jim. Ya. 60, Digest 3d, 6. 

.2— Digest 3d, 7. Both the readings noted there are thrown out by the author, 
who reads ** anuja,” instead of “nije,” 

3— This is an apparent interpolation of the words following 'between the brackets, 
in italics, as they are found only in the Benares copy. 
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Referring it to 
a rc-imitcd family 
only. 

XCVII. 


■Removal of The 
limitation in case 
of residence a- 
broad. 


other [lieii'd] are alive. In default of son, grandson, [and great grand- 
son] in the general [family] only, lie also will take [the succession]/ 

23. And this does not refer to an undivided family, but to a re- 
united one. For it is said by Devala “ Partition of 
heritage among undivided parceners, and a second par- 
tition, among divided relatives living together [after 
re-union], shall extend to the fourth in descent ; this 
is a settled rule.” And 3 “ Be it debt, or a written, con- 
tract ; or a house, or arable land, descended from his 

grandfather, he shall take his due share of it, when he comes, even 
though he had been very long in a foreign country/' “ If a man leave 
the common family and reside in another province, his share must un- 
doubtedly be given to his male descendants when they appear/* It 
means : 'between the great-great-grandfather, and his sons, separated 
when in a state of union, and [afterwards] re-united/ 

24. This refers to those fixed in the same district ; because, where 
they reside in different districts, it will descend even 
to the fifth, as is declared .by Bihaspati, in treating of 
residence in other lands : s " Be he the third person, or 
the fifth, or even the seventh, [that is, in the second, 
or fourth, or even in the sixth degree] , he shall receive 

the share that gradually descends to him, on full proof of his birth and 
family-name.” 

25. Bihaspati 4 declares a partition in some cases according to the 

mothers : “ If there be many [sons] sprung from one 
Partition is ac- [father], alike in number, and in class, but born of 
mothers in case r * va ^ mothers, partition, must be made by them ac- 
their sons are of cording to law, by the allotment of shares to the mo- 
equal number, tilers/’ Vy£sa : 5 If there be many sons of one man, by 
different mothers, but equal in number, and like by 
class, a distribution among the mothers is approved.” 

26. Bihaspati 5 gives this opposite exampl#: “Among brothers, 
If not then ac* w ^° are equal in class, but vary in regard to the num- 

cording 5 to the ber [of sons produced by each mother], the shares 
number of. the of the heritage are allotted to the males [not to their 
mothers]/’ . 

27. Y&jiiavalkya 6 states a partition among sons of different 
classes : The sons of a Brahman, in the .several tribes, 
have four shares, or three, or two, or one ; the children 
of a Kshatriya have three portions, or two, or one ; and 
those of a Vai§ya take two. parts, or one,” The sons 
of a Brdhman , that is,, borne to him by a Br£hmaru, a 
Kshatriya, a Vaigya, and a Qudra, Those of a Ksha- 
triya, those by a Kshatriya, a Yai§ya, and a Qudra. Those of a 
Vaiqya, those borne to him by a Yaiqya and a/Judra, 

1— Digest 3d, 10. 

2 — Digest 3d, 441, Jim. Ya. 140 : in both the text is assigned to Bihaspati, 

3 — Digest 3d, 441, Jim; Ya. 140. 4— Jim, Ya. 57, Digest 2d, 575. 5 — Jim. Ya. 57. 
5— Digest 2d, 576. 6— Cole, Mit. 201. Digest 3d, 114. 


sons themselves. 


Partition among 
sons of . different 
classes. * 

xcmxx. ' 
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28. Brhaspati " Land, obtained by acceptance of donation, 
.Land is confin- must not be given to the sons of a Kshatriya, or other 

sa to < tic son w jf e 0 f inferior tribe : even though his father give it 
home by thcwuc , ■ . — uvr, ; * ., _ ,® . , . 


oi cqn.5 
alone. 


class 


Illegitimate 
sons do not inhe- 
rit even moveable 
wealth. 


him, the son of the Brahman i may resume it when his 
father is dead." Devala <f The son begotten on a 
Cudri woman by any man of a twice-born class, is not entitled to a 
share of land : but one begotten on her, being of equal class, shall 
take all the property [whether land or chattels] : thus is the law set- 
tled/ 1 0/ land, acquired by purchase, and the other modes also. Yet 
he does obtain a share of the [moveable] wealth. 

29. But the son by a Qiidm woman, not legally married, does not 
obtain a share, even of the moveable property. And 
Maun d “ The son of a Br&hmnn, a Kshatriya, or a 
Valova, by a woman of the servile class, shall inherit 
no part of the estate [unless he he virtuous ; nor joint- 
ly with other sons, unless his mother was lawfully 

married :] whatever his father may give him, 
let that be his own.” 

30. Brhaspati declares this distinction after the lathers death :* 
“ The virtuous and obedient son, borne by a Cudra, 

be woman to a man who Inis no other offspring, should 
obtain a maintenance; and let kinsmen take the resi- 
due of the estate.” Gautama : n “ A son by a Cudra 
woman, born unto a man who leaves no [legitimate offspring, shall, 
if ho be strictly obedient like a pupil, receive a provision for his main- 
tenance/’ A pwvisioiitfovhiarimintmiancti; or, ‘ as a means of livelihood/ 

31. The same author : 6 Sons termed Pratiloma [shall have an 

allotment] similar to that of the son produced by a 
Shares of sons woman of the servile class.” Sons termed Pratiloma, 
begotten hi in- meaning, those produced by a woman, higher than the 
veise Quer. begetter with respect to class, (a). 


But must 
maintained. 


Illegitimate 
sons of Madras 
take a XCIX. 
share by the fa- 
ther’s choice ; and 
may chum half a 
share after his 
death. 


32. Yiynavalkya 7 states a distinction with regard to a son begot- 
ten. by a Qudra on a woman not married to him : 
" Even a son begotten by a Quclra on a female slave, 
may take a share, by the father’s choice. But if the 
father be dead, the brethren should make him partaker 
of the moiety of a share.” Choice, the pleasure of the 
father. .From specifying by a Cudra, it is clear, that 
a son begotten by a twice-born man on a female slave 
does not obtain a share, even by the father’s choice : 

1 — Cole. Mifc. 292. Jim. Yd. 147, Digest 3d, 130. 

2 — This is cited in oilier books as a text of Brhaspat i : Jim. Yd. l-i-8, Ivlit. 292, 
Digest 3d, 133. 

3 — Chap. 9th, 155, Mit. 293, Jim. Ya. 3 -iO s Digest 3d, 136. 

4 — Jim. Yd. 149, Digest 3d, 139. 5 — Digest 3d. 139. u — Digest 3d, 110. 

7— Cole. Mif, 322. Jim. Yd. 153, Digest. 3d, 113. 

(a) Pratiloma literally means againd the hah* i. c. roniravy to the regular course. 
The word in the text should hare been praluomojdri. — Lob 
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Neither after the death of the father, will he get the half; nor, in the 
absence of sons or other [heirs J, will he get the whole. This is the argu- 
ment of the Madana Ratna, and others. 

S3. A distinction is fchusf declared respecting a son born after par- 
tition : One bom [to a man] separated [from his sons] 
A son born w m alone take the father’s [wealth]. 57 Bxhaspati : l 
by Cr tlie Pa fatlier “ ^ wealth, which is acquired by the father him- 
alone succeeds to self, who has made a partition with his sons, goes to 
him. the sons begotten by him after the partition : those 

horn before It, are declared to have no right. : ?<3 “ As 

In the wealth, so in the debts likewise, and in gifts, pledges, and pur- 
chases/ 5 They have no claims on each other except 
But ;s not bound f or ac f jS 0 f mourning and libations of water.” If 
undc^eertai/cb-- tbere 1:>e nothing but debts, then that [son] is not even 
cumstances. * bound to pay those debts, without receiving a share 
from those formerly separated ; for, as will afterwards 
be shewn, 3 “He who takes the estate, must be made to pay the debts of it; 5 

34. But if any one of them have re-united [with the father], a 
But re-union Petition with that [son born after partition] shall 

■with the father be made. As is declared by Mann : iJs “ A son born 
gives a right to alter a division, shall alone take the paternal wealth : 
Share with that or he shall participate with such of the brethren as 
S011, are re-united with the father/ 5 

35. Y&jhavalkya 5 states a distinction, at a partition after the 

fathers death, with respect to a son borne immediaie- 
Distinction with ]y afterwards, by a mother, or step-mother, or brother’s 
wife, whose pregnancy was uncertain: “When the 
sous have been separated, one who is [afterwards] born, 
C. of a woman equal in class, shares the distribution/ 5 

The partition is to be thus effected : Something is to 
be contributed by all the brothers, or others [who had previously 
shared], each something out of his own share, until the [posthumous 
sons’s] share is equal to their own. Vishnu “ Sons with whom the 
father has made a partition, should give a share to the son born after 
tli e distribution/ 5 

36. And this we must understand as allowing for [subsequent] 

expenses and income. For if it be so, then, says the 
, Bed notion ^ to same author ; 7 u His allotment must absolutely be 
in! made, out of the visible estate, corrected lor income 
c J ne , ' ' and' expenditure/ 5 Out of the visible estate , out of 

the wealth actually forthcoming. 

1— Cole. Mit. 281. Jim. Va. 13 7, 8. Digest, 3d, 49, 435. 2— Jim. Vi. 138.' 

E— Post chap. 5 tli, section 4tli, para. 16. 

4 — Chapter 9th, v. 216. Cole. Mit. 281. Jim. Vi 136. 

Digest 3d, 50. The translation of the MitakshaiA is followed. 

5— 'Cole. Mit. 2S0, Jim. Ya. 138, Digest 3d, 436. - 6— Jim. Va. 138, Digest 3d, 51. 

7— Tajhavalkya [in continuation of his text partially quoted above], Cole. Mil, 282- 
Jim. Vi 13$, Digest 3d, 436. * 


YY AV A MAYI KHA. CHAP. fY. SI COT IV, 
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-At t.J: 


Pari it ion n i io 
be mack* till Gch- 
vevy of pregmmt 

vVJLfJH'L 


• - lime of a i partition among brothers, this distinction is 
noted by Vasishtha r 1 “ JArtition of heritage [takes 
place] among brothers, [having waited] till "after the 
delivery of such ox the women as are childless [but 
pregnant]:’ ILnrLog waited. is omitted [and .sup- 
plied]. 

A furtimr distinction in a partition after death of the fid] jot, is 


" i*'or younger r.r* jiieoi'S 
eetV?mmk..o have not h 


er~ 


stated by Bihaspau r 
Initial ion^ <A investiture and other 
«•• ‘ n ‘ h-.ruvro, toeir eAu.T nrm i rts snail per: mm •:•:.• era , uo>; 

of the eoliecred v'efdvh of the xatherti Tim term yaviynsalh [i . sub- 
stituted for yaviyaihsa 51 *h /, with the freedom exercised by ancient 
sages] after the manner of the Vedas, by omitting the regular intlera on 
[nun'ij and the prolongation of the vowel [dirduih 

39. The mention of broth m\ brings in the 


Ail;] Of tist :»»*?, 
to be inode hy the 
eldest brother car 
oi I he common es- 
t« t e , 


CL 

Amt amt to be 
Mowed for mar- 
riage uf daugh- 
ters. 


sisters also. Even so the same aurlior : “And those 
ut if named daughters who are as yet uninitiated, 
must bo ini dated}, by their eldest brother, even 
out- < T the father's wealth, according to the [usual] 
riled 

# 

40. Ytij iiavalk ya r? [premising] : Uninitiated brothers should be 
initiated by those, for whom the ceremonies have been 
already completed d states «■ distinction h: rego rd to 
initiation of sisters : “ But sisters should i.x- disposed 
of in. marriage, giving them as an allotment, the fourth 
pare of a brother’* own share:" meaning, that a fourth 
part of sue!) shave as would be alio tied to a son ofsutih 
class as the sister [happens to he,] being given to each sister [according 
to her rank], they are to be -initiated: 1 

4L For the sake of consistency in deciding upon taking the heri- 
. . , tnge YSjnava.Ikya-* gives this [detailed] description of 
rt ai spcf'£dp-v^ sons principal aud secondary : 1st, The legitimate son, 
[aurasa] is one procreated on the lawful wedded 
wife : 2d, Equal to him is the son of an appointed daughter [putrikAj : 3d, 
The son of the wife, [kshetraja] is one begotten on a wife by a kins- 
man of her husband, or by some other relative : 4th, One secretly pro- 
duced in the house, is a son of hidden origin : f>th, A damsel's child, m 
one born of an un married woman : ho is considered as son of his mater- 
nal grand-sire : 6th. A child begotten on a woman whose [first } marrirgo 
had not been consummated, or on one who had been deflowered [ before 


i— Cole. Mir. SSS, Jim. Vi. 30 

2— Digest 3d. 1 01. where i he subsequent e?:pi:maiion is noticed. • 
o — Cole. Mir 25'i-G* Jfoi. Ya. «5, Digest 3d, Oh. Reports 1st, 410. 

4— Or married, .since marriage is ilia only one- of ike vites of initiation [sumsliral 
which a female is entitled. Sec note to page 259 of the Mitakshara. 

r, - Cole. MIL 301. Digest oil, 860, et 

[ b) J tt ; .i i o r v . — 3. i i . 
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marriage] Is called theson of a IvvKN^nmmed woman. 7th, He whom 
his father or his mother give for adoption, shall be considered as a sou 
given [da t taka.] : 8th, A son. bought, is one who was sold- by ins lather, 
and mother. 9th,. A son made, is one adopted by the man uimseli. 
loth, One 'who gives himself, is self-given. 11 tig A child, acco] >te.d 
while yet in the womb, is one received with a bride. 12th. .He who is 
taken for adoption, having been forsaken by his parents, is a deserted son.' 5 

42. The hf/itimate son, born of a woman of equal class, and Law- 
fully married, is the principal, [Of those secondary]. 

43. The son of an appointed dav.fjlder, is of two kinds : Of which 
. the first is thus explained by Vasi.shtha f “ Tints dam- 

sol, who lias no brother, I will give unto time, decked 
with ornaments : the son, who may be born <.4 her 
shall be my son. 55 And the other [kind] is thus no- 
ticed by the same:* 3 " The appointed daughter is con- 
sidered to be the third [description of sons].” In this 
case, the father’s obsequies and the like, are to be performed by 'the 
[appointed] daughter alone. 

44. The son of Ike wife, is one begotten on the wife of a brother 

o , # or other [relative dying] without male issue, under the 

,J •’ orders of the eldest brother, by pits] younger brother, 

or other [relative as the case may be] ‘being of the same lineage. 

45. The son., of a ivicennarried woman , is he who 
is produced of the second marriage of a woman, whe- 
ther a virgin unenjoyed by her first husband, or whose 
first marriage had been consummated. 


Of sons secon- 
dary, I to an tin >r 
notices only l, I lo 

2d. 


Oil 


6th, 

ami 


40. 


Here we must mark, that with the exception ox the given 
son, [oil tlie other ton] secondary sons are set aside in 
the Kali or present age, for we* read, i n the pmhibiuotis 
of it : " Tim acceptance likewise of alHliations, other than those of a 
legitimate and. adopted son.” 4 


7th, 


SHOT; OK Y. 

On Adoption (Daitaka). 


1. Mann says / He is called a son given [dattrima], whom hi a 
"father or mother affectionately gives as a son, being 
Qualifications alike [by class], and. in a, time of distress ;/ confirming 
or an adoption. the gift with water/ 5 According to Shniana : 4 The 

disjunctive/ or’ means, that if tlie mother be not pre- 
sent, the father alone may give him away; and if the father be dead, 
the mother the same ; but if both bo alive, then even both. 5 From his 


1— Cole. Mit. 3.03. Jim. Yd. 153. Digest 3d, 171. 2 — Cole- Mir.. 304. 

3— See " General note” to the translation of Mann :■ page 3 Go, text, number 8. 
4— Chapter 0th, 108, Mit. 309, Digest 3d, 258. IK ports 1st, 193. 
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VTAV aha ha mayu kiiaa chap. iy. sect, V. bi 

using the word in distress, (it seems that) if not in distress, he mnsi 


(and not the gift) ; sis nileotlug the person, and not tin 
| religious ceremony. [krntvarthap But it is not so 
' for the certainty of the religious ceremony is ascertain- 
ed from the invisible [dr j..«r* *soeetive] mi Lure of tin? 
[Yule regard ing id ft of a son! in the text. Or. if hi- 


oy ivu oi tie absouno ueor.ssif-y lor tin- 
AsneeUvo in regard to the theme in Suuid, in 


Some however sav, ‘’To the word distress, the sense of a prolfthitioi. 
dots u«»f: apply, because of the waur, ofthut quality of the Parisankhvi 
rules, [which would shew] non-existence of distress, hy the absurdity 
they would involve, among other things, of unit-tins: 
rill the sfiriighdhrwurd souse of tire text: and that va 

require only to suppose sortie sign or motive of dls- 
ire.-s ; not- that, when distress is the inciting motive, hy not giving the 
s;m. the crime, of [not, relieving] distress [will be incurred]; because tin 
more connexion, of mime and person in this text Is to he understood 
nub there is. in [declaring j the necessity of distress, a 'want of the am 

iual completion of the gift.. 

» 

8. Y-oreovor, the assertion made hy him [Yon/Jneovarn] in hi., 
chapter on mamogft’ that : * Sn transgressing the prohibition against 
[espousing] ;h-kly bribes, and the l.iko, it. is merely an oppn.blbuu to ;i 
manifest obj or L j or rule], whilst the ware of u lawful wild is nuperin 
dncod m>t\vifl islanding/ is by the ah». ? \;c argument overruled. 

P Alike., according to MedlUitithi. means. *' net by tribe, but hv 
qualities suitable to the Jlmily : accordingly, a Ksha iri- 
A , Iis| | p.i..mI term V;J( or a p orson tt f anv other inferior n/b*>c mov he. i .1 u 

fi nvc }_ given son j daUakaj of a bra manna.* -bu t. Knlmka 

Bhatta says, it means ‘equal in claw’ and tins is cor- 
rect. ; for Yayiavalkya, a ft^r enumerating the twelve soils of sons, in 
this way : “ The legitimate. son is one procreated cm the lawful wedded 
wife : ' A*\, says : 5 This law is propounded hy me in regard to sons equal 
by class/ 5 And this I will make clear by two texts of Caunaka, 
ro be cited hereafter (para. 9 j. Yijnauecvara. also declares the same : G 
‘By the oldest son, as soon as born, a man becomes the father of male 


I— Cole. Mit. 300. % 5 — Gole. Mil. 2-ICc 

3 —.A 1 1 ib vii <1 1 1 y ay a . vivalia jirabiraria, leaf G, page 2»L 
olio r.fj’J uoi e. where our Author is Noticed — Dali. Idul. 35, Daft 
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issue f for the eldest chiefly fulfils the office of a son. and is therefore 
not to be given. 5 And .this prohibition also regards the giver only, and 
not the taker, according to the same authority. 1 * 

A This prohibition might indeed apply to the giver alone, pro- 
... vided this text of Manu contained a prohibition of the 

x roiiujiuou })vov- od ft of an eldest son. But it does not, for there is a 
to the ffivcr and want * ot proox |m the aflinnatave], and because tne ex- 
•raeeiver?" * press ion, becomes the father of male issue , is a declara- 
tion of parentage alone, and moreover that even, as re™ 
garde its applicability to the discharge of debt alone. Accordingly, the 
last hemistich exactly ' agrees with * this interpretation : And is 
exonerated from debt to his ancestors ; such a son therefore “ is entitled 
to take the whole.’ 1 3 The whole , the wealth. 

6. . And a male child alone becomes adopted, not a female, “ He 

[sail] is called a son given/’ From the pronoun he, 

. Analysis of the en p ere d in the text, [being masculine, and] referring to 
oneruiai text ot ^ ^ , > J , f 

Idtum to orove connexion oetwecn name and person, we must under- 
stand one, 1 where a mother and father are agents ; 
where affection, water, and proper qualifications exist: with necessity 
as a reason ; and where the act of gift, equality of class, and male sex; 
[are united]/ in the same way as, from the [masculine] pronoun 
him , in the holy text : “'Let a Brahman of eight years be initiated, and 
let him [lam] be instructed/’ we infer, ‘ that the age is eight years ; the 
order, that of a Brahman ; and the sex, male ; Ins initiation will* the 
string completed/ &e. 

7. From this results the refutation of what some persons have 

, • „ lield, viz : « That the terminations ktre, and mam being 

tn ;'^ . * fe l mle common to ail genders ; that the word datbrima ending 

nu ; )e a 0i> ' in ina-m therefore, since there is no distinction between 
it, and the act by which a gift is concluded, it may be 
applied in. like maimer even to a girl, when given, whether to her hus- 
band or to any other/ 


a 1 option, 


8. Caunaka thus declares the mode of adopting* a son : 3 I, Can- 
Baku, now declare the best adoption : One having no 
Ceremony ot m &le issue, or one whose male issue has died, having 
lasted for a- son : having given two pieces of cloth, a 
pair of earrings, a turban, a ring for the forefinger, to a priest, religious- 
ly disposed, a follower of Vishnu, and. thoroughly read in the Vedas : 
having Venerated the king and virtuous Brahmanas, by a madhu- 
: 4 both a bunch of sixty-four stems entirely of the kuca grass, 


I — It is not however very clear that such is the intent of the Mitakskara. 

2-^Mana, chapter 9th, v. 106, Jim. Va. 16-170. 

3— Datt. Mini. 67, Datt. Chand. 167, Reports 2d, 85, 

4 — -Dai i- Mlm. 88-S9-91— Datt. Ohand. 168-69. The Madhu parka is a prepared 
■food, of honey, liquid butter, and curds, p presented to a person to whom it is im.-uded 
to show particular respect on his coming to a -house, as to a guest, to n ■ bridegroom at 
a marriage, to a Brahman at a sacrifice and the like/ TTii-soy,^- -Ed,} 
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and fuel of the palaca tree also : Laving collected these articles, having 
C y earnestly invited kinsmen and relations ; having enter- 

tained the kinsmen -with food ; and especially Brah- 
rnamis : having performed the rites, commencing with that of placing 
the consecrated lire, and ending with that of purifying the liquid but- 
ter: having advanced before the giver, let him cause to be asked thus, 
‘ give the boy/ The giver, being capable of the gift, [should give] to 
him with the recitation of the five prayers, the initial words of the first 
of which are. Ye ydjnyena, we. Having taken him by both hands, with 
recitation of the prayer, coalmen oing, Dovasya tva, kef having in- 
audibly repeated the mystical invocation. Adgad arige, kc. “having 
kissed the forehead of the child: having adorned with clothes, and so 
forth, the boy bearing the reflection, of a son : Accompanied with danc- 
ing, songs, and benedictory words, having seated him in the middle of 
the house : having according to ordinance, offered a burnt offering of 
milk and curds, [to each incantation,] with recitation of the mystical 
invocation, * Yasfcva hrida : the portion of the R-gveda commencing, 

1 tubhyam ague/ and the five prayers, of which the initial words of the 
first are Some kiadat, kef [let him close the ceremony.] 1 * * 4 


from amongst sapindas, or kinsmen connected by an 
oblation of iood(a); or on failure of these, an asapinda, 

be auopted : otherwise, 


9. - The adoption of a son, by any Brahman, must be made 

from 

Tv ha i. persons 

are capable of be- , . i ... * 

mg adopted. <>i oi noj so cuiiiiected. niaj/ ot , _ 

let nun not adopt." 0 ei Of ixsuatriyas, m their own class 

positively: and [oil default of asapinda kinsman] even in the general 

family, following the same primitive spiritual guide [guru] : Of Yaicyas 

from amongst those of the Yalcya- class [VaiQ'ajateshn]; of (pidras from 

amongst those of the Cudra class. Of all, and the tribes likewise, in 

[their own) classes only: and not otherwise. But a daughters son, 

and a sister’s son are affiliated bv C'udras : :i By no man. having an 

only son [ekaputra] is the gift of a sou to be ever made. By a man 

having several sons [bahuputra] such gift is to be 

CVL made, on account of difficulty [prayafn iitas] :” 5 “ Let 

the best of the regenerate ftlie Brahman] to the extent 

of his ability, bestow a gratuity on the officiating priest. A king [Ksha- 


!//) A. Brahman liaving a daughter and daughter-in-law living cannot adopt ! lie son 
of a daughter predeceased: nor can such person, so iilrgsdly adopted, adopt his wife’s 
sister’s child, and make him heir to the grandfathers properly, which would pass to the 
dangiitev-in law on the Brahman’s death and subsequently i.o ihe daughter, the daughter- 
in-law not being allowed to alienate the property dicing the daughter's life. Bane Gang a 
v. Bern BJiVomthur Sel. Hep. 73, i Murk Dig- IS. — Ed. 

1 — This is added to render the passage intelligible. In the Daft. Mum the sense 
breaks off here in a singular manner, being continued in other texts ; our author leaves 
it equally incomplete. 

2— Datt. Mini. 26, Daft. Oh and. IIS, Be pons 1st, 194. 

3— Baft. Mira. 50, Dair. Chand. 160. 

4 Dmr, Mini. 0:2. Datf. Chand. 1G0, where ii is Translated. 

- .Datt, Mini. i)*J 3. Dalt. Chmul. 1?0. ■ •* is to be anxiously madeT 
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Argument upon 
rhcd.'iu‘rIUt!i* , saiii1 
sister’s soil for 
f udras. 


triya, the produce of] half even of his dominion: next in order, a 
Yaioya three hundred pieces ; a Cudra, the whole even of his property : 
ifindigent, to the extent of ills means/ 1 Beariny the refaction, eoual 
to, [or like]. 

10. A dauyhie-'rs eon and a eiders son: Now, as in the instance 
of the stick, in the formula: jTiie sacritieer, yijra dm j 
delivers the stick to [the Brahman, who personates] 
Malta* Yanina though the stick [really] be the object 
required, from the necessity of its previous existence, 
still, by the use of the fourth, case [to], cinltra Yanina 
is alone denoted as the object, as is the most fit, from Iris act of u tier- 
ing the sin unions in. the ibrmala : “The holder of the stick [lie who 
personates Malta* Wnimij then utters the in vocations [t.o the deities, 
for their presence in the saeri!i.eei/ J Even: so, in this place, since the 
state of no ii-re Lease from debt [results from want of a son], and because 
the sixth oa-e [of Cm has, in the text] lias the sense of the fourth [to or 
for], therefore both the daughters and the sisters son alone, are to be. 
admitted for {/udras, jus the means [of relieving the father from debt", 
So, by the propriety of only these two, the purport of the restriction of 
the rule is declared : thus, “ The daughters sou and the sisters son 
alone are tor Cudras.” But if the impossibility of it for {/udras i ho 
urged], by reason of the impropriety of the restriction, [F answer]; 
they are both exhibited by the texts as the objects for (.Tubus aimuh 
since it. would be absurd to make the restriction apply to the agent, 
jparisankliyaj in respect to Brahmans and the rest. 

XL Therefore the daughter 1 ?, son, and sisters son oven, are i be 
most proper for (/udras : in. defa n It of them, another 
also [may bo .adopted [, if of .si mi Jar class, as declared 
l:y the same author [para. {)] : '* Of (/udras from 
fiiin.mg.st tl io.se of the Qudrn class." This vmvl. <ho. >v, 
is not [necessarily] implied, ’by its emmexim? with 
daughter's son and sister’s son/ alone, for there is no [necessary] mu- 
tual connexion between the states, of ‘daughter’s son, sister's sou. and 
common caste:’ And there is a- risk of our 1’ thereby i 


Coiiclusi-m 
drawn Mini limy 
are > hr most pro- 
per for gudrus. 


CVII. making an absurdity of pantile! passages uf the same 

author. This is fully explained by my father in his 
.Dvaita In (.may a, and the same is the rule [ctehuro , j ordained by sages. 

1:1 - And the assertion of their right [to adopt] being demonstra- 
ble in the very same way, as [the argument upon | the 
word Nislirhlastha, pati, 1 the assertion in the ( ‘undid 
Viveka, that 4 there is a want of title for (/udras to 
celebrate the acceptance of a son with a Hoina/u J 
authenticated' by Vedaka mantras/ is hereby refu ted. 

13. The 11 oma however, being accompanied ’with mantras, must 


Assertion to the 
contrary, in tie 
Quddlh Viveka, 
controverted. 


I — f* The lord of i hose residing among i lie. Misuadas/ who might he of any caste, 
and the o.' fore entitled to adopt ; but when read ‘N’isluila slhapati, * flic Lord of Mm Mi- 
shAdas/ that is, one of t hat caste. lie, as bcin g lower tli an a piidra, could not adopt, iu 
the i>Lopr-r thru !.i 

( " ) JJuruL uScrbi".*— /V. 


yyayxuX'Ra mayu'kiu.. chap. u~. sect. v. 


!jo celebrated by them throng!; the lu.stnirnei t tal i t-y of 
a Brahman, in eovbbmity to iku tvxt of Paray ot. : 
“ When lasts, \uws. burn l sa orb Wes, abhilfm at a t;r~ 
tha, silent ino<Iuarioiu or prayer, awu the like. are per- 
Armed by a Brahman [on the part of another] if. .- • e- 
nefit ol them a or- it; os it.) jinn v ; no cans::-.! frueir p = *"'-- i Amu ijo 

iu:n.v* is deehiLvd, both by Huiavdia and Hu riaad-a. 

-W. 


( ’cvemony, tor 
( i eras in b« by 
]i ctviis oi it I i raii- 
int n. 


very sai 

14. riowowr. viiat- pv; see* jo mg cime'Csv a 
a tids : t; The Brdovnnna who, Hr v I * o 
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hereto re his th if; or and neither 
have power to give, to s?eiJ. or to a hr odor, their smn 
Ill it lei no man cove, or accent, an may son : ion b„: :s 
[destine:'!] xo centime lA* line of As ancest'ery'h j. .At net a worn;;::. give 


pointed ora.. 


or aocept a- son. nniess with he a- sent of he r hnsl-ano. *• a o>, mma 
being a Amt to adopt a sms, An ah ;. fake an env-m*,:- kins lean, «..r We 
near rehtilon A* a kinsman, havku; c<*ji \ eimd i.o.* umCrock and moanm.- 
eod Ills intention to the king, and L avion; offered a A;r;:t onkvifig, v, hit 
recitation of the prayers de.i ? on d naked ‘ vyhliviri in the van idle of Ids 
dwelling. But, if a dmibf an -uu At him set apart, like 
CV1I. i\ Cudra, oho whose kindred are jv-moto: for it is de- 

clared jin the Vedas]: ‘Many are snv i: d by one’ 
When. a. son. has been adopted, if a legitimate- son he akcvwa rds horn, 
the given son shares a fourth part .’Ye/ 

17. Therefore. if there must he an orde r from the husband, it is 
for a married woman only, as above shewn ; our, for a 

Deduction m widow,- even without it [adoption. I mav be made, "with 
favour to widows ,i ...» •. . ■* £ - H. 1 J v, , £ . -»..., 


pwver to adopt. 


the permission of her father, or. on failure of him, of 


the relations [Nyaki] under this precept: “Lot a 
female be taken care of, by her father- While a child, by her husband 


1 — Pait. Mhn. 93, Mil.. 30^-10-11-13 and noi os. Digest Sil, 2-1-2. iCoporis 1st, 190 

2 — i. Chruid. K>9 1 ekes up the text here. Reports 450. 

3— -- Reports 1st, 1 97. "2d, 130 Avail is sometimes interpreted <J Caste,” hut impro- 

perly. It menus 0 entile kindred only.’ Sec Min 30 S, note, where our author’s opinion is 
noticed on diis point. ‘ . 

(A * A present, especially one made to a Brahman on the conclusion of any public 
ceremonial* Wilson, — Ed. 

I/O This prohibition is directory only, not imperative. See Ckima Gam&an v. 
Euwum GavtiEw, 1 Mud. II. C„ llep. 54 ‘—Ed, 

\c) held in M'yuex Un-ppma:' 7 . EtUiiktlchi Amnal, I Mad. II. 0, Hep- 45.~rMil . 
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when married, and by her sons, in her old age. If none of these exist, 
let her .other relations [NyAti] take care of her. A woman is never lit 
for independence/ Y d). This has been declared by YSjSavalkya 1 only with 
reference to difference of age, and the circumstances of a woman, being 1 
under the power of her husband. In case of his being dead, or ti\ua.b;e'i 
from old age, or other [disqualification], or from helplessness, then [she 
is] indeed under the power of her sons or other relatives. 

18. By Katyayana also it has been said 3 “ If a woman, without 
the. orders of her father, husband, or son, should per- 
form obsequies, such obsequies are of doubtful vali- 
dity.” Yfhuii is hei*e said of the orders of her father, 
husband*. 6ic. relates only to the difference of age. 
Obsequies here means, rites performed for the other 


A. similar text 
of Katyaywoa ex- 
plained. only i. ' 
relate to married 
wointiu 


world ; wherefore, at whatever age a married woman 
may [require to] receive the command of her husband, that very com- 
mand is in the case of a widow not required, since the command of any 
other person, not here mentioned, is nowhere declared requisite. There- 
£££ fore the right of adoption, even without the order of 

her [late] husband, does pertain to a widow. 


19. The un-mnute kinsman , means, in each case, the sapinda 
nearest [to the adopter]; among whom again, the 
Explanation of nearest of all is the brothers s<m( d ) ; for : f ; If among se- 
Yasishd^s text vera i brothers of the whole blood, one of them have a 
in favour of tii« born, Manii" pronounces them all fathers of a male 
child by means ox that) son. And the Mita&snar&* 
has the’ same. And this must be the proper motive of that precept: 
for it is impossible there can be any other. The remote kinsman, 
means ‘one of another castef And my father has said that; <v A mar- 
ried man, who has even had a son born, may become an adopted soi\”(e) 
This also is reasonable, for it is not in opposition [to other maxims]. 1 


1 — .Digest 2d, 381. Reports 2d, 150. 2 — Reports lsfc, 19o, 2nd 451. 

3 — 4— ^Chapter 9 ft, 1S2, Mit. 320, Jim. Yd. 200, Digest 3rd, 2o6. .Reports 2d, 80, 
Datt. Alim. 33. Datt. Chand. 161. 

4— Reports 1st, 190. 

(d) This s precept/ does not appear Oy by in point; and so far as resards the 
widow the doctrine in support of winch it U cited, seems questionable- It has, how- 
ever, been held in Bombay that a widow may adopt a sou without consent of her hus- 
band, if she have obiained permission of the casle and the sanction of the ruling 
powers. But under such circumstances she must adopt the next of kin io the. deceased hus- 
band — his brother’s son if such exist Sees Brijliooknujee Mukaraj v. Sree Gokooluot - 
mojee Mtiharaj 1 Borr. ISl, liuebv.i lino Mankiir v. Goviud lino B idle uni Btro Movhur 
2 Burr. 75. So in Madras the Pandits have said, obiter, that a widow’s ado pi ion 
with the mere .consent of her inisba, nil’s relations would be valid : licence Secur/amif 
Naekiar vt Slremathoo lleramak (hirbuh 1 Mud. Sd. Dec. 101, 104, and so** M. 8. ])’. 
1849, p. 115, 117, and 8. A. lob of 1S57 M. 8. I). 1958, p. 5 : Stratum's Manual of 
Hindu Law, 2ded. § 72 : Gihciin Blade* sur le Broil Civil des Hindom 79, 94. 1 Si range 
H. L. 79 : Colebrooke’s note to Mitakshani, ch. I. sec. XI, cl, 9, And see It. A. 35 of 
1861, heard 1 9 tli Dee. 1863, and reported in I Mud. II. C. Rep. In Bengal f he hus- 
band’s assent seems indispensable, Macn. Brin. 6*8, Maou. Corns. 195. 3 Coleb. Big. 2 42. 
and so held in a Bennies case 8. S. I). C A. 169 : Baja Haimmi Qhdl 8ms; v. Komaer 
Gumheau Sing 2 Knapp it C. 203, 22 1. * — Ed. 

(e) So, apparently, held in Bombay provided be be a sagoira 1 Burr. 181 : 1 Mori. 
Dig. 17 Contra ii* Madras; ClHiy Cohort Bfimnna v, Ckelti Cohort ffloodoo l Mad. 

Dec. 400. — I'd, 
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iiO, As for this 'text of the Kaiika Pur&na : l ,l O Lord of the 
earth, a bavins beer. Vitiated under the family 


jA text or p!-e jianie of his A;hey unto dm ceremony of tonsure in- 
i hiVi^o/ rim ivy does not become the son of another mar 
i( l pu:V; vw.p im? ceremony oi tonsure an icr iuw-zu- 

k;uv being indeed mriermed. under Ids own fernib 
name, sons given, arc the rest* ns ay jvu eon.*' (.ore d as issue : else tge/ 
are termed slaves. After their fifth year, 0 hi my 'sons given., and, tin 
rest are not sons. [Brig Avk;-- taken a by five years A dd he trior, to' 
should first; neiforn: l:L.r for male Avar." It rrime? to ass go- 

tra's only. CAri r he ceremony of tons'-:;?. A A. ’■■ : Lite partied- , ang 
here is inceptive, 'used hr the sake of entirely Ur/AdAy r.'i such t-asos 

being in oppnri aou to the eermuonies of tonsure and A venture [sped 
filed in the text] But such rri:A: -~ is not to> be places 
*Ja. on this last passage, because it is nut to be found i< 


norm an i-psicxe ■: iov rna. 


. ' sons riven, and the 
years A h : he udor.Lov 
Itr-sAm:* to ass go- 
■ ; The parti oh-, aVy, 
udAy ;;'i eases ; 

ud A venture [sneer 

■.„ i-*s JL-. L L ^ 


two or three copies of the K&lika Piuhaa. 

21. The son given is of two sorts; first, simple; second, son of 
two fathers, (dvyAmerijyaymm l| The first, is one 
‘Sou gi veil/ of bestowed without any spook; compact ; the last, is 
one given under am agreement to this effect, The shall 
A A belong t> vm bot;h/ :; Here the fieri will perform tin 
>■■:■; ]w.-,-w tuueral oarmmmv, am? the non or rues tor me -adopter 
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!y, 

as may th 

u, [be . 

leuxousri'i 

t t.dj: Tn 

me *. 

lesive of 

accompli 

siring the 

W.: 

eeptance «. 

f v- son, bv the 

teeoi ; 'a 

OlV l 

e u< o' in 

the second person, 

h\ 

the libras-: 

, £; beii 

\o spoilt 

adopt 

l sou 

| para. 

I (f| and 

the like. 

let 

ailing tlio 

rules 

tor l-eo e 

?remoiiy, 

the 

prodno 

tion of 

1 soil is t 

Lodared. An 

d not 

that tiie 

adopter 

can 

jossj biy 

imagine, 

; his filial 

IX 

lationshin 

is devi 

reel iVi.ii>; 

my e*;?pm., 

;itv c 

f beget - 

ting/ T 

i i ereiore, fi 

*om the wove/ 

‘ e07)/ 

A As La : 

tA in st am 

:ed tb. 

ie whole 

duties of 

a son, we 

mi 

>.st adrair. i 

he ] >rod 

! Motion of j 

one. as fa 

r r s r* 

souisite, 

and not 

previously 

e: 

astlug. E 

ienee, i; 

il the A:-:; 

iy of the 

accepior. the 


condition may [in this way] be brought aboiu: From which result the 
acts suitable u> the different relations, of son. father, and due rest. Even 
as is declared by Mams :*■ “A given sou must rower Hahn the family 
and estate of his natural father: the funeral o LA non follows the family 
and estate, but of him who has given away his son, the obsequies fail/ 

-A Follows the fa .-idly ami estate, goes after the family and estate, 
(die latter expression corresponding generally with the 
01 tovm “g° es along with/’ The ykem sort, the slm'olo 
'' VL ‘ UUi 11 adopted: since, ia the case of alAyvkmxshyoyana, the 

[double] obligation of xaro.iiy connexion and Ho like, At be hereafter 
Qgp declared. The fameai oblation according to Meuha- 

tithi, Kulluka Bhatba, and olhei;, means the funeral 


1 — Dnit. iSIlra. 6 S. Datt. Chand. 175. 2J.it. oi 
opinion. Digest ori, 14:8-9. Itei.orts ‘.Ur, 135. 


z — -Xi-e reading oi’ ilie jiaytkfca. is curposely snore ere hoi: here ti; 
forks, which read * tonsure andAiher-nies/ 


s me xiinerro 
g our Auihorh 

;rn in ilia ctlisi 


o — Mir. SOS note, quo; kg this passage. 

Chapter Dili, M2. Mir. 335. Digest 3d, U?, D?.tr. Mhn. 105. Datt. Claud. 19.1 

n 
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ceremony, and o?,jw ChSddhas. According to other authors again the 
fti'ii&vcd oblatmi, means saomda connexion ; and obsequies, the funeral 
’and o tiler yrsidha**. The correct interpretation is this: As by the 
passage : x “ He, who has begotten a son, and whoso Lair is [still] black, 
may maintain a sacred fire/* the difference ns to his age and condition 
is exemplified, and again, thu. difference of place, by the passage : lie 
measures out the inner portion, and tho outer portion ot the altar 
even so, in tins place, having merely exemplified the acts connected 
with the obligation of the funeral oblation for the natural father and 
the rest, by the terms, ‘ family/ f estate/ 4 funeral oblation and * obse- 
quies/ the cessation of them is declared. 

23. From this also results, the establishment of the cessation of 
family connexion with the father’s whole brother, and the rest. There- 
fore also, even the son begotten by the simple adopted son. shall perform 
[his father’s] sapindi karan, parvana obsequies, and the rest, in con- 
junction even with the [original] adopter. Even so, his son also. 

24. However, what Katyaya.ua, opening the discussion of the 4 sou 

of two fathers/ by this text : “-Now, when the family 
A. text of Ka- connexion of sons, either adopted, purchased, or son of 
tvAyaria. held t° an appointed daughter, remains unsettled, through. 
1 1 b 3 on their acceptance by another they become sons of two 
fathers/’ and the like, says : “ If there be no offspring 
of these adopters by their own wives, they [the secondary sons,] take 
the estate, and give the funeral oblations to three ancestors; if there 
be no [offspring], to either [the giver or receiver], they will give the 
£2 qj oblation for both. Having separately considered both 

in one t/raddha, they shall call upon both of them.” 
Has reference to the ‘ son of two fathers/ because of his promising ; 

* They become sons of hco fathers’ 


If either the natural parent or the adoptive father, have no 
other male issue, i he .Dvy^muuhyiiyaua, or ; son of 
id-'iis two lathers/ shah present the funeral oblation to him. 
and shall take his estate;- but- not so if there be 
[male issue]. If both have legitimate sons, he offers 
an oblation to neither, but takes a quarter of the share 
allotted to a legitimate son of his adoptive father f from 
this text of Vasishtha : 3 When, a son has been 
adopted, if a legitimate son be afterwards born, the 
given son takes a fourth part:” and likewise this of Kutyfiyansi d ,l If 
•a legitimate son be born, the rest, are pronounced si] ares of a fourth 
part, provided they belong to the same tribe : but if they be of a differ- 
ent class, they are entitled to food and raiment only.” The reading in 
the Kalpata.ru is, ’ a third part. 1 Those of ike same tribe, according to 
VijnSnegvara 3 are, the son of the wife, the son adopted, and. the rest. 


Wid rijffi:? ■■■[ Ur* 
••5011 of LW'J A: iiOlS 

in regard to obse- 
quies ar.d succes- 
sion, defined wiie- 
tlier other sons 
exist, or not. 


i. — Alii . page 253 note, lieports 2nd, 063. 

2 — This passage is quoted in the notes to the Mitaksliara, page 3 IS, 

3— Datt. Mim. 153. Haft. Chand. 201 Ante para. 10. 

4— Hit. 316. Jim. Va. 157. Datt. Mim. 61. Datr. CL and. 200 and note ihere. 

5 — Hit. page 31G. Ante Section 4th. para. -II — et seq. 
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IjICi! hi 1 

hi,,-. 


s. .* ■■ ■ .. ^ i ; 

ll; fil-n’: rn fix 
fix? Cv&xikn ,W. 
s$xi 


2d. But if sons are v.-ji i; f.; 

gw Crdddha 

His iluiies de- by tho term : 
mien. in defauu oi I i omuJri is e 

r /vre may be degrees of fwcdatherx, with so many, 
their own fore for luxes, let sons given. and tlm rest nx-whuo the deceas- 


orm a sni- 
de declared above, 
■Moreover in the 
As manv as 


eel; in . order, their sous wild: 


one* should [do 


iU’efatLers ; their 0 ‘iv 1 ndsons with 


sa-soo. Tl\x fbtrr ch decree, at pleasure. 2 T; 


LlS 


[sapincla relation] extend* 

oi ueRtl'e 

singiv. lot him no rib no the Crdm.iha according 


!■> 'duv- 1 degrees,” <f At the regular reasons, 
there is no disiblvdou of deg;\-es : but on fhe [w n b versa ryl dn v w ^-o- 5 -, 
ha viiii;* hiv-do.- 1 d 


ih •-‘..■iuc is consonant al 


ext of K St- 


rop or nr-;-, 
y ay ana. [para, -k] 

27. This is die meaning': ' The son of two fwVry and the rest. 

snail perform the .sapindi karan of those dying in the 
Detailc.il expla- fo.vnliies of both tho real and adoptive father, together 


mi -on of the U'X r 
CXIIL 


with those of the same decree. , r that is] m company 


witii the father [of the deceased. >, and the rest. 


E” 


kws oi tivse auen 


,, - 


their sapindi karmi together with that- e" Vah the : 
five , fat Inn*]. Their grandsons also shall O'.'-hb their real father 
with their adoptive grandlhthcr. and their real gvest-grandiadnr.’ Til*.' 
fourth ih:gre<\ their great-gram!* m. «:*.•■> kv- ; that is, they shall 

invoke the adopter, or not, [as they pie&soj; lint tho real father, they 
shall even. ^uumKoi. Ai the ry/uhn 1 : that is, at the days of 

new moon, [auiitvusya] and other seasons, the Cvaddha according to 
ihe degrees of ( ibrefhihers j of dso real and adoptive lathers, is to be 
celebrated. But on the ainb versa vy of dcalh ; having invoked the sin- 
gle person alone, let them celebrate the .Ekoddishia or&Jdha ibr him. 

28. Some however say : 1 Since the rite of simple adoption is 

not [mentioned j, i'o Jo.es not exist ; and there is, no 
Opponents ar agreement to the effect : 4 Hie bemugs to ns both/ 
sjuiiient because no rite ibr it exists. One taken without this 

Sim[Jle agreement, therefore. is even a son of two lathers. — 
* And even 'by him , either a double Qr.vldha, or a. single 

one, may be celebrated, by invoking [singly or together] both k's real 
and adoptive father, in the Amavasya and other [f^rSddhas.] But the 
sapindi karan, Parvana-. and other CTaddhas, must be pertbi*med for 
the adopted son, in company with both his real and adoptive hither, 
by his son. Even so, by Ids son, and the rest/ 

29. This must be considered. Because, though the phrase f simple 

adopted' is certainly nowhere mentioned, still, however, 
Answered and this [meaning] satisfactorily results, even from the de- 
ref uted. claration. of the entire cessation of the connexion with 

ihe real father and the rest, by ihe above recorded text 
of Maim [para. 21] which prohibition does not apply in a Dvyarfiu- 
nyiY shayana adoption. Further: A marriage in the family 

of the procreator [Vi ji | within seven iogrees, which 

1 — Daft, Mini. 1*20. Datt. Chswi. 1 39. 

2*— Chliuadu instead of Clihx.io ,f excluded’"' w : /:'| v* T 
Mini, and Chai-d. 


the* Dark 



es 
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Is altogether illegal according to the text of Gautama : 1 With the 
kinsmen on the sine of the father, viz. of the procreator, [VfjiJ beyond 
the seventh degree ; and with those on the mothers side, beyond 
the fifth, &e. ” would be unmeaning in a Bvyamuskayana adoption, 
because the sapiyda etiiiiity [to the procreator] still exists therein 
[beyond that 1 . There Ary the term, ‘simple adopted/ must necessarily 
be expressed, to make the same agree with that of the test, because 
of the declaration of the prohibition of the sapinda connexion. 

30. 


A text o? the 
Pravarddhyiiya 
adduced in favour 
of the argument . 


one of either Gotra, after the example of Cauiiga 


in the Pravar&dhyaya fit is said] a They who 
becorm sons of two fathers, [dvy&mushky&ii;f j whether 
adopted, purchased, or the rest, canno’ 

ally 

and yelshira.” In which also, the term either b'otra, 
is spoke'.: of the Dvyamusliayana. And the prohibi- 
tion of connexion hi the oxu family [Gotva] is declared by the text of 
Marm . which is the airier once ['be tween the two]. By the distinction 
also, between adopted son, 'simile. 1 and, * son of two fathers’ [the term, 
simple] Is proper to be included ; whence even the propriety of the term 
* simple adopted son* is esrcblished. 


Ami supported 
by a quotation 
from i he Afiinam- 
s:i. 


31. Even so Bhnte-a Some^vara, 3 satisfactorily reconciles tlie one 
doctrine, under the text of Manu [para.-. 21] “ That 

there was a cessation of the sapinda connexion between 
Arjuna [as] the son of Kanfi, born after she was] 
given in adoption by [her hither] Sura to Kuntibhoia. 
an d SubliadrS, [as] the daughter of Vasndeva, who 
was the son of Hura,” with the opposite opinion, “ that Arjuna could 
not marry the said SubhadrS/’ as might seem to result from that text 
of Gautama [para-. 29], applying solely to the prohibition of [a wife] 
come of the father s kindred/’ by adducing the affirmation of the com- 
mentaries in favour of the utter exclusion of the family connexion [after 
the adoption.] 1. 


1 — Dati. Mim. 107, 


-Dari;. Alim, page ISO and note, Dafct. Clam, !>•?. 


•$ — la the MliiLiihsti. 

4 — This will be more iuseiiigibie from the 
following genealogy. Arjenc.vT real father was 
Indra, though he took the name of Kindava 
from his mother's husband Fduda, and his mar- 
rying SnbhuUih, espoused his maternal uncle's 
daughter [which is reprobated in general: see 
Chap. 1st, See. 1st, para. IS] : but as she mother 
had been previously given away in adoption, 
their relationship, as cousins by the mother's 
side, had ceased. 


ban. 


Vasudeya 

Son 


Kraiti ' 
Daughter 


Snhhadrd j j 
Daughter j j 


Arj una 
Son 
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3 

CXY. 


2 . As for what some suthor says : 4 That the sapinda connexion of 
Kim i\ with tlic family of Suva, is declared by Somec- 


& n authors 
opinion refuted. 


vara, under the text of Gautama, to continue through 
seven dog-zees/ Ye r- won is. that he has not read the 
book. Therefore, tire text of Gautama, after having' 
previously declared the cessation of sapinda relation- 
ship, refers to the prohibition [of marriage] in the family of ihe natural 
father, and not as considering the subject of sapinda relationship. In 
this way, the correctness of the terms, son ■ simple adopted/ and 4 son 
of two fathers/ being established, the possibility of an agreement to the 
effect : He shall belong to us both/' [’para. 21] is likewise established; 

for the object is manifest, by the accepter knowing him to be 4 ' son ox 
two fathers/ *And again, the saphula relationship of the simple adopted 
son. extends, in his adoptive lathers family, to seven degrees on the 
fathers side, and to five degrees on the mothers side. 


33. As for these texts of Yviddha Gautama •} The sons given, 
purchased, and tiie rest, who are adopted from those of 
Ids own general family, by the observance of form, en- 
ter the lineage [gotrata, of the adopter]. But the rela- 
tion of sapinda is not included/' as well as of Bihat 
Mauu r “ Sons given, purchased, and the rest, retain 


The authority 
of three lexis ue- 
meti, to apply to 
the simple adopt- 
ed sou. 


relation of sap in da- to the natural father, as extending 
to the fifth and the seventh, degrees: like this, their general family, 
which is also that of their adopter," and moreover of Na-rada :* * For 
the sake of religious merit, [being adopted] like the real son, under the 
family name of each respectively [tat tat gotrena] sons [who are] 
reared. : for such, merely participation in a share, and [the oblation of j 
the funeral cake, is declared” they are, nil three, not of good authority; 
[at least, if their authority be good, they are to be used only for the 
sake of determining the want of sapinda- relationship of] the Dvyainusliy- 
dyana, as far as seven generations, in the family of the adopter ; for, in 
the case of a simple adopted son. his sapinda relationship, as far as seven 
generations in the family of the. adopter [Pataka- ] is declared [to commence b 
by the before quoted texG of Gautama, (para. 20 j and 
CXYL because his sapinda relationship at the same time, in 

the family of his veal father, is declared to cease by the 
text of Manu [para. 21]. 

34. As for the following matter, written by certain respectable 
authors in -discussing the subject of sapinda relation- 
The reasoning ship : “ Yet if [an adopted son's] investiture and other 
oi cfrrtidnauihors initiatory rites, have been celebrated in the general 
founded Ut> ^ ^ family [got-ra] of his real father, his sapinda relation- 
ship to his real fathers family [kula] is retained, both 
to the father, and to the mother ; to the fifth degree [from the mother.] 


1 — Datt. Mini. 10S-2G, noticing oar auihods objection. Datt. Cband. 191. 

S— Datt. Mini. 27 and note q. v. 106. 

3— 'Datt. AKm, VJ9 note, where our author is again noticed and the text attributed 
to Be yak, i , 
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and to tho seventh [from the father] : but to throe degrees in. the family 
of tli e adopter, by reason that there is a want of the state of begetting, 
and of investiture, to the author of the secondary paternal relation, the 
adopter. However, if the adopted son be [so] initiated in the general 
family of the adopter, his [sapnuhi relationship] with the adopter and 
the vest [of his family, -will continue] even to seven generations, and to 
five [as above :”j its foundation is not known. 

35. Again : If the paternal relation exists not, by reason of the 

absence of the acts of begetting, of .investiture, and the 
Com-.Iutic.ii like, in what manner arises the adopted son’s sapinda, 

drawn. relationship to either [even,,] as far as three degrees 

or Ids performance of Craddha and other ceremonies 
for the adopter and the rest of his family ? Neither can it be said, ‘the 
paternal relation and sapincla relation are [necessarily] connected; 
because by this, on the absence of the first, the want of the sapiiula re- 
lationship 1 would ensue. The result of it is this: Sapinda relationship 
even [of the adopted son], with the adopter and the rest of ids family, 
has been already pronounced from the text of Gautarna and others 
[para. 29:] “ With the kinsmen on the side of the procreator beyond 
the seventh degree/* And tins is conclusive. 

36. 1 Now this is the rite for gift and acceptance of a son. In 

this matter, the power of giving [in adoption],, where 
Summary moon- them are more sons than one, allows even of any one 
clusiolu of them, not being the eldest ; and that of acceptance, 

CXVTI. attaches to one who has not had a son born, or whose 

sons are dead. The right of married women [to adopt, 
is good] with the orders of the husband*; in default of him, of their 
[own] fathers, and the rest. Of Qudras [adopting 1 the daughter’s son, 
or the sister’s son, are to be taken, and no other. By tho other [superior 
. classes] however, the nearest sapinda relation ; in default of thorn, the 
remote [kindred], but not one of another caste. 

37. Then the giver, on the day [fixed j for the acceptance, having 

duly called to mind the [proper] time, and the other 
The gif!, keep- [considerations], and having thus vowed : 1 X am about 
live. w “ to make a gift of my son for the cessation, 2 between 
myself and the rest [of inv family], and this son, of the 
several duties arising from the reciprocal connexion, at present existing 
between [us, as] father, son, and the like/ shall perform the Ganeca 
puj£, svasti v^ehany mStrekS puja, Yriddhi $raddha, and the other 
rites. 


1 — The remainder of ibis section, though not found in any Gujarat copies, was in- 
troduced from one obtained at Puna, it appears to be an extract from some other 
work, or, a summary of the doctrine of the Mayukha, by some more modem authors. 

2 — In the original, it is (C continuation” pravritti, for niratti, which the sense re- 
quiring, was adopted. 

3— A religious rite preparatory to any important observance [Wilson], where the 
mode of h is described, 


VyAVAHATU ilAYlT'KilA. CHAP. IV. SJtICT. V. 71. 

38. The accepter too. Laving fasted on the day preceding that for 
the acceptance, and on the next day having summoned 
The acceptance his kinsmen, ai i <1 mane known his taking a son to the 
inceptive. king : having called to mind the time, and other [con- 

siderations], and having thus vowed : { I am about to 
take (this person) as v. s-.m ; to the cessation of the mutual connexion ‘ of 
fatlier, son, or too like, at present subsisting between him, and his pro- 
creator and the rest (of that family.) and for the accession, between him 
and me, and the rest (or my mi-dly :. of tin- duties n: u buddy arising 
from the respective; connexion of iLth-w. so u, am! the like : Ly tins adop- 
tion';/ and having performed, the Ganera pnj& Sy^ti vA-han, Llatreka 
puja, Vriddlii Qraddlia, AwhSrya varan, and rim Yarn ms reverences to 
bo made, after a special vow to the &;LSrya ; with tin*. ear-rings, ring, 
suit of clothes, turban, mmliiaparka and the rest, let him give a feast 
to three Brahmans, and to his kindred. 


3.9. And the Abharya, having thus vowed : f I am about to do 
my proper duties/ a-nd having performed the marking 
, Oiiidatiug out of the altar, and the other [ acts] as far as the con- 
..seeration of the tire, inclusive, shall celebrate the rites 
^ v enjoined in the words of the Vedas 1 and the rest, as far 

as the straining of the clarified butter inclusive. 


4<0*. Then let the accepter, having gone near the* giver, thus beg, 
v Give mo this sort ;/ and tlw giver, with relation of the 
Gib, coir, plot id. five prayers j Lite initial vmds of the first of which are] 
Ye yajnena, having called to mind the time, and the 
rest, having repeated his motives above detailed, shall declare, f I 
give you this son, adorned with ornaments, according to my ability/ 
Tills is the gift of his son, commencing with the words of the Vedasfi 

41, Then the accepter, having accepted him "with the prayer do- 

vasya tva, and the others, ami having repeated 

Acceptance the Kama stuti in the form enjoined l:>v his own 
completed. cakha, having inaudildy repeated the mystical invo- 

cation angad a-ngat, &c. having kissed the forehead of 
the child, let him carry him within ills own house, adorned with clothes 
and so forth, accompanied with rejoicings. 

42. Next, the Aehdiya, having performed the setting up of the 

clarified butter, and the rest, as far as the portioning 
pr-ests 5 duties, of it, inclusive, having performed a burnt- offering even 
cnntiiiucd and with the clarified butter, with the Yyahriti ineanta- 
conciucled. tion, botli backwards and in due order, Laving dressed 

the oblations, let him offer a burnt offering. He then 


1 — From c iiuvadbane chakshu/ lino 1st, to f krat-amf line 3d. 

2— Daft. Mim. 07. For this and the following passages, turn to para. 8, ami the 
references there, 


o — From 5 Ye jajhena/ line 5, lo f Gati/ 
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ices the principal biirnt-q«fihviiig of dressed oblations, for accept- 
ance of a son, with the words of the Veda. L Having 


commences 

commenced with the words, “ Tukhyam agne,” &e. let 
him conclude with those commencing " Pragvauattaii.'’ To as ends the 
rite of adoption. 


SECTION VI; 


Partition of debts, and of concealed effects. 


L This settled, I return [to my subject! 2 Katyfiv&na states a dkn 
tinction in partition - of debts: 3 “The debt of the 
father, one incurred by a parcener himself on account 
of the debts of the father, and one specially his own ; 
debus so incurred, must be examined on a partition, 
with the kinsmen. 5 ’ On account of the debts of (he 
father, incurred for the sake of discharging the father's debts, tipwialh} 
)iis oivn-, [contradicted hy other] than himself* for the maintenance of 
his family. The same author says d “ A debt contracted by a brother, 
a paternal uncle, or a mother, fur the [support of the] family, must be 
fully discharged by the coheirs, when partition is made.” 

2. The same author also says, in case the debt be less than the 


The debts, to 
be considered at 
a j -su'd 'ion me of 
three kind- : 


Such debts, 
.when covered by 
the estate to be 
first paid, and die 
residue to be di- 
vided. 


property d “ But having given the debt [ to the credi- 


tors], and what was bestowed through affection, let 
them divide the balance.” BeMowed. promised, X arada : 3 
“ What remains, after discharging the father’s donation, 
and after payment of his debts, may be divided by the 
brethren, so that their lather continue not a debtor.” 

The fa the ra donation, what had bear promised by the 
father. The same author says : 7 “ What has been given for religious 
purposes, and through affection, and the debt which 
lias been added by himself* that [and] the visible 
[estate], let them divide; [any other debt] is not to 
be given, out of the paternal estate.” The meaning is 
this : ‘ What lias been given for religious purposes, 
as well as through affection: [that is] what it has been 
added by the father himself [that is] what has been 
made by himself; such debts [and the visible estate] they shall divide. 
Payment [dana] is not [allowable], out of the paternal estate, of debts 
other than these. 5 


Payment out. of 
the paternal es- 
CXX. 4 

tate restricted to 
particular obliga- 
tions. 


1 — In the last line of the page. 

■2— From section ith, para. 40r.h. 3— Digest 3d, 390, 4— Digest 3d, 389. 

5 — Digest 3d, 333, where a different turn is given to the text. 

6* — Digest 3rd, 73, Jim. Va. 21, where the same difference is observable between 
these two t-randations, as in that, of the foregoing text and our author, whose version is 
altogether different from both. 

7— Digest 3d, 331. 
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?>. The ssune author alao says, in susjticlon of effects luidkeover- 
fed : l u A house, arable land, or quadrupeds, discovered 
Partition of ef- [after partition, as bite property of the deceased], must 
1CC ?V couGeJuea iU; >]] v q divided: if it he justly suspected that 

. opccos are cor.-c a discovery by ordeal is prescno- 

tviiii Ui- mode ^ l 2 ' r f i&’v. “ -nus ivianu declared, tnat Household 

utensils, beasts of burthen, and milch cattle, ornaments, 
and workmen, must he divided, when discovered 
[among the heirs]’: if effects are [suspected to be] bid- 
dim, a discovery must be obtained by the Kesha mode of ordeal.”* 
1 VorJcmcii: slaves, and the like. Here even, the Kesha ordeal itself has 
been fixed in such matters, in the chapter on ordeals, by this very 
authority : “in sustaining the truth of doubts in partition among 
Lefiy, at ail times, [and l in settling a multitude of proofs [kriyaj, let 
them vvmi undergo the Kosha ordeal.” 


their cl is coven 


SECT 10 X TIL 

Oil property no! I la Me to dieddon, (Avibhajjiam.) 


L Mann says : s * v 'Wealth, however, acquired by learning, belongs 
exclusively to any one of them who acquired it ; so 
does any thing given by a friend, received ,nt or] on 
account of marriage, or presented as a. mark, of respect 
to a guest. ” Vyasafi " Wealth gained by science, or 
earned by valour, or received from affectionate kindred, 
belongs, at the time of partition, to him [who acquired 
kd, and shall not be claimed by the coheirs.*’ Jiec.ei :;,jd from affection- 
ate kindred ; [SaudSyakain : tins term] will be hereafter explained. r * 


CVrtifki proper- 
ly n t subject to 
partition. 

CXXL 


2. This [wealth] must be understood to be acquired, without 
loss to the fathers estate. Thus also Yajiiavalkya : e 
“ Whatever else is acquired by the coparcener him- 
self, without detriment to the fathers estate, as, a pre- 
sent- from a friend, or a gift at nuptials, does not ap- 
pertain to the coheirs ; nor shall he who recovers here- 
ditary property, which had been taken away, give it up to the paree- 


Ii gained with- 
out. assistance 
from die common 
stock- 


7\evs : nor what lias been gained by science.” 


1— Digest 3d, 395, where the text i$ attributed to ICaty&yana; at page 90 of that 
Yu!, tlii; last stanza is read diiferemly, and attributed to Bihaspaii. 

2— Bee Chap. 3d, 3— Chap, 9 th, 206. Jim. Ya. 110-116. Digest 3d, 332. 

Reports 1st, 64, 2d, 57, 4 — Jim. Ya. 110-17, Digest 3d, 333, 

5 — At para. 13 ; and in section 10th, pain. Sill. 

C-Alit. 208. Jim, Yu, 109-1 IT* Digest 3d. 343, Reports 1st, 64-244. 
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gar ding 1 land re 
cohere a,* 


4. 

Other texr ad- 
duced . 


But G&nkha declares a special rule, relating to the recovery' oi 
land, derived from ancestors but long lost : l ‘‘ Land 
Special r-ije rs- [inherited] in regular succession, but which bad been 
formerly lost, and which a- single [ heir] shall recover 
solely by his own labour, the rest may divide, accord- 
ing to their due allotments ; having first given him a fourth part.' 
That is, ‘ having given to the recoverer a fourth part, oi the recovered., 
property, they shall divide the balance equally, with the recoverer.’ 

*ay* • * What a brother has acquired by his labour 
without using the patrimony, he need not give up to 
the coheirs ; nor what has been gained by science." 
yvasa: 3 What a man gains by Iris own ability, with- 
out. relying on the patrimony, he shall not give up to 
the coheirs, nor what he acquired by learning;.” Acquisition by 
learning is explained by Katyayana : “ Wealth gained through science, 
which was acquired from a stranger, while receiving a foreign mainte- 
nance, is termed acquisition through learning.” 

5. The same author elucidates this term : 5 What is gained' by 
Acquisitions solution [of a difficulty], after a prize has been 
through. " lining offered, must be considered as acquired through science, 
cmvnerni.ed. and is not included in -partition [among coheirs. 7 "] 
o.X XXL What has been obtained from a pupil, or by officiating 

as a priest, or for [answering] a question, or for determining a doubt- 
ful point, or through display of knowledge, -or by [ success in ] disputa- 
tion, or for superior [skill in] reading, the sages have declared to be the 
gains of science, and not subject to distribution.” “ The law is the 
same in regard also to artisans !$ilpli, and to increase of price :” <5 “A 
prize which lias been offered for the display of superior learning, and a 
gift received from a votary for whom a sacrifice was formerly perform- 
ed ; or a present from a pupil formerly instructed, sages have declared 
to be the acquisition of science: what is otherwise acquired, is [the j 
joint property [of the co-heirs].” Even what is won by surpassing 
another in learning; after a stake has been' deposited, Bihaspati pro- 
nounces the acquisition of science, and imperii! die. What is obtained 
by the boast of learning, what is received from a pupil, or for 'the per- 
formance of a sacrifice, Bhirgti calls the acquisition of scyeu-r.:' 

Solution, according to the Madana Ratna, means, the reading 
of [passages of the Vedas] ha ving the order [of con - 
And defined, struction, krama], and the sentences [ jata], and the 
like, 7 duly linked together. Some, again, say it is the. 
interpretation, in a public assembly, of concealed [meanings] required 


1 — Mil. 2GS, Jfm, XL 135. Digest 3d, 365. 

2 — Chap. 9th, 208. Mit. 271. Jim. Yh- 109-1 1 7. Digest 3d, 339. Of the two read- 
ings of this text, our author adopts that of the Mit&ksbara. 

3— Jfm, V&. 109, Digest 3d, 311. ' 4— Mit. 271. Digest 3d, 332, 

5 — Jim. Yd. 127. Digest 3d, 333. 

8 — Digest 3d, 334. The quotation in Jim. XL breaks off after this. 

7 - See Asiatic Researches Sih. 390. 


T 
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10 be nonie known. The construction is, * solved after a prise [hao 
been offered]/ Display, public exhibition. Superior reading, pre-emi- 
nent reading. la regard also to artisans, meaning, that- this law. res- 
pecting science, is to be applied also among artizans. Increase of price. 
caused by great satisfaction { with the work]. Perr-fnru,ioice of a sacri- 
dee is merely an example. 


Is*.), iu all these cases, indivisibility »j d i*.: - : mdv when 
no detriment has fallen on the- paternal estai ... in ac- 
quiring. as well superior knov ledge, ns weak}; : for, in 
case of detriment [to the os: ate, the acquisition] is 
oven, divisible. Even so. Kbi quay ami says : l 4 * Yet 
Brhaspa.ri has ordained, that wealth shall be partible, 
if it was gained by learned brothers who \vmv instruct- 
ed in the* family by their father, or paternal grandfather, [or uncles ] ; 
and it is the same, if the wealth wav acquired by valour, [whh assist- 
ance from the family estate. 1 *] 


All such liable 

\n partition i f 

made with assh- 
,;ance from she 
common stock. 

CX.YI11. 


The acquirer 
gelling a double 


8. Also in case <: 
the acouircr gets a 
Vusfehtim: 9 "He 

acquisition, may take 


9. Naraua stales a distinction in some 


An exception 
with regard u:» ac- 
unibitiou by h-arn- 

:.Ug\ 


wealth through 


f loss to the paternal estate even, 
double share, from tins text of 
ongst them, who has made an. 
:t double portion of it/ 1 

case*, in acquisition of 
He who maintains the 
science, shall take, even 


si uxYM of the weult 1 1 gait v- 
meaus unlearned, 
But the proper 


learning : s 
family of a brother .studying 
though not told, [aqruUfj a 
ed by science. The word aqruta 
according to t-lie Afadana Eatna. 
sense is, not promised, thus : ’ I will give a share/ 

JO, Gautama"’ declares a distinction also, with regard to wealth 
acquired without detriment to the fathers estate: 

Distinction iu i£ His own acquired wealth, a learned man may, if ho 
vvealth acquired •. pl ease , give up to unlearned co-hoir;V He who is ver- 
io t j ie teni; q sect m knowledge, is a warned- man. 1 no meaning is, 
Estate. . * that, wi th his own pleasure .he may give it to Ids un- 

learned brethren. fvatyavaiia: , ‘ " No part of the 
wealth, which is gained by science, need be given, by a learned man. 
to Ids unlearned co-heirs ; but such property must be yielded by him, 
to those who are equal, or superior, in learning. Y 11 A learned man 
need not give a share of his own acquired wealth, without his assent 
to an unlearned co-heir : provided it were not gained by him, using the 


1— Digest 3d, 340. 2— Jim. Va. 39. Digest 3d, 100-35*1 

3 — Mit. 270. Jim. Va. 111. Digest 3, 36 h 

4— -The commentators are here differing abour :hc sense to be given to yhnd, 

whether it is to mean the Vedas, [and thence the of ihem ; or hearing, * aasi 

thence telling, promise, which, last our author prefers: 

5- — J ini. Va. 112. Digest 3d, 319, hut our author adopts 3 differem reading. 

6— Jim. Va. 112. DigeM 3ci. 312. 

7— The folrmrur icxi D one “f . NaiT'd-t. -J > • * * ; Va 112. D, 3-1/. 
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paternal estate.” According to Madana, this prohibition applies, only 
where there exists other property for those brothers who are present : 
but on failure of other* property, [a share of itj even .must be given to 
them. 


11. Brliaspati declares’ that to be impartible, which has been 
given by the father or other [person] : “ That which 
nvciy have been given, either by the paternal grand- 
father, or the father, as well as by the mother, is not 
to be taken back : any more than that acquired fry 
valour, or th e weal th of a \v i fed id arud a : 4 4 Ex? • e; ; t - 
in" what is gained by valour, the wealth of a vMA, 


Gifts from the 
father &c., impalp- 
able, as wail us 

CXXIV. 
acquisition by vu- 
lour. 


and what is acquired by science, which are three sorts of property ex- 
empt from partition ; and any favour conferred by a father. 1 ’ 
Katyayana d “ That winch is taken under a standard, is declared not- 
to be subject to distribution. And also, what is seized [by a sold lei j 
in war, after routing the forces of the enemy, and after risking liis life 
for his lord, is named spoil taken under a standard.” The same author 
says :* When [a soldier j performs a gallant action, despising danger ; 
and favour is shewn to him by his lord, pleased with that action ; what- 
ever property is then received by him, shall be considered as gained by 
valour.” 


12. Here VySsa s'aies a distinction d The brethren participate 
in that wealth, which one of them gains by valour or 
the like, using any common property, either a vehicle 
[or weapon] or the like ; to him, two shares should bo 
given : but the rest should share alike, 

13. VySsa defines the gifts of affectionate kindred, '[saud^yakan i p 
c ‘ That which is received, by a married woman or fry- 
a maiden, in the house of her husband or of her lather, 
from her husband or from her parents, is termed the 
gift* of affectionate kindred.” Katyayana : fl u lYhui 
is received with a damsel equal in class, at the time of 
accepting her [in marriage], let a man consider a.-; 
wealth received with the maiden; it is deemed pur; 


Acquisitions by 
■valour partible, 
■if assisted by the 
common stock 


Gift of affec- 
tionate kindred. 


Wealth receiv- 
ed with a maiden 
defined. 

exxv. 


aid promotes increase [of prosperity] : But let 


iUlil 


know that to lie received on account of marriage whic'Ji is accepted fry 
him with his bride : all such wealth is considered as vindicating the 
solemn rite.” 


1 — Mit. 253, Jim. Yd. 110-117. Digest 3d, 343. 

2 - 3 — Jim. Yd. 131. In the Digest 3d, 367, these tests are attributed to Mann, 
but not found in his Institutes, 

4— Jim. Yd, 111. Digest 3d, 71. 

5— Tine text is afterwards, insect TOtli, para 8th, attributed to Katyayana, and 
read differently “ with a maiden.” . 

6— In the Digest 3d, -363* this text is attributed to M ami, but k not found. 
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l-k What ’Is acquired in this, or a similar manner : “ The Arsha 

rite again ^consists in giving his daughter 1 after leaving 
nit ion of received a pair of kine.” 1 is denominated, wealth rs- 
ee'u'i’d -with ike maiden. Here even, like wealth 


Oi 

vvodih received, 
with & maiden 
governed by like 
rules as acquisi- 
i ions i;v learning. 


acquired by learning, such ac yusiblou also is imparti- 
ble, if it be acquired without detriment to the lather's 
But, if gained by any other 


estate : 


to part-ill 

acquire property [before paroAloo ] by tiieir own labour, 
an equal division of that property [without, regard to the first born'!;. 

Ids rule is clearly settled; 
A y-/ their father, is to be 


i ay any other means, except 
learning or the other [ speeded mode-1, it is even liable 
in. And so Jdanu a * 4 And if all of them, being un! earned, 
f before oarLtioTj bv their own labour, rbere shall be 


fill her : 


for it was not the wealth of then 
Labour, employment in agriculture, ccc. 
taken, as without assistance from the fathers wealth. 

15. Other things exempt from partition, have been enumerated 

' by Maim : ;i “ Clothes, vehicles, ornaments : prepared 
Other things food, water women ; sacrifices and pious acts ; as well 
empti-a u-oin par- as the common way, are declared not liable to distri- 
uu ‘ jn * button/’ Vehicles, conveyances. The clothes , convey- 

ances, and Oi'iiairieirts, belong respectively to the possessor, if they are 
of equal value. If the value of one article be more or less than that of 
another, then let them be divided. 

16. But the clothes, fee. and other [things j worn by the father, 
must be given to the person who partakes of food at his obsequies; as 
directed by Bihaspati d “The clothes and ornaments, the bed, and 
similar furniture, appertaining to the father, as well as his vehicle and 
the like, should be given, after perfuming them with fragrant drugs 
and wreaths of flowers, to the persons who partakes of the funeral 
re pa; 


17. If the goats, fee.be unequal in number, a distinct mode of 

disposal is ordained by Menu ft *■ Lot them never 
Special rule tor divide a single goat or sheen, or a single beast with 
GXXVI. uncloveu hoots : a single goat- or sneep belongs to the 

first born/’ 

18. Both the prepared, food and water, arc to be enjoyed [by all] 
according to their occasions. Women, female slaves’ 
If they be of an odd number, they are to he caused to 
work [for all? according to their occasions. But if of 
an even number, they are to be- distributed. 

However, if they were set apart by the father, they are not 

J 1 ■ 11 V *1 i _ 1 A * P a" , ' , J 


ExpLmuii:'!! of 
the f< 'Viiii: t ie:a 
coniiri loril. 


1 <L 


The hi r herb wo- 
men reserved. 


to be distributed, even if of an equal number, 


by rea- 


son of this text of Gantarna : G No partition is allow- 
ed, in the case of women connected [with the father 
or with one of the co-heirs]/' 

1 — Mitacharadhy&ya leaf 8. page 1st. See Mann, chap. 3d, v. 29. Digest 3d, 604. 

2 — Chap. 9 tli, v. 205. Digest 2d, 584. Reports' 2d, 57. 

3 — Chap. 9th, 219. Mifc. 272. Jim. Ya, 132. Digest 3d. 373. 4— Mit. 272. . 

■5 - Chap, fill, HO, Mil. 273. Digest 3d. 581. 6 Hit. 274. Jim,. Vft*132-3 ; . notes. 
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Hindi;' law-books, 


the terms of the 
Text continued. 


20. According to the Kalpataru: ‘By the term sacrifices :mu 
pious acts, [ Yoga-kshema j holy councillors, family 
Explanation of priests, and the like, are denoted,’ But Laugakshi 
says : 1 “ The learned have named a conservatory act, 
kshema ; and a sacrificial one, yoga : both are pro- 
nounced indivisible : and so are the bed and the chair/ 5 In this place, 
a conservatory act, means [construction of] tanks, gardens, and the 
like : a sacrificial one, a grand sacrifice, a feast to Brahmans, and the 
like. The meaning is this : Whatever property is, with consent of all 
whilst in a state of unity, set apart for this purpose, and kept by one 
individual, with that very property that act of religion shall be execut- 
ed, by that same individual, and by no other: Neither shall all join for 
the purpose. The com mon vcay, the way to the house or the like, also 
land for a cattle pasture, and the like. 


21. As for this text of 9<mklia and Likhita : 3 No division of a 
dwelling takes place ; nor of water-pots, ornaments, 
A text of and things not of general use:’ 5 and this of Vyasa : a 
kk® and Likhita, « A place of sacrifice, a field, a vehicle, dressed f ood, 
plained ex ~ water, and women, are not divisible among kinsmen, 
* ' though [transmitted] for a thousand generations,” 

whereby they declare the impartible nature, both of a dwelling and 
& field, they have reference to a religious foundation, and land for cattle 
pasture, and the like ; [or else] to the prohibition of the partition, by 
the Kshatriya or other [son of a Br&hman by women of the other 
tribes,] of these two things, obtained [by the Brahman j 
CXXYII. - by acceptance of donation; because it has been already 
noticed as forbidden; 1. Or [thirdly], it mayurefer to a 
partition of even these two things, when of little price, at a valuation, 
and not 1 >y actual division of them. 


22. Bxhaspati declares a distinction, in regard to clothes and 
other matters : 5 They by whom it is affirmed, that 
Jlules for a.p- clothes and the like are indivisible, have not proved 
prop n riling eer- that the collected wealth of opulent men , their verb - 
imnnr^Hpnat.un' 1 c ^ es and ornaments, shall not be divided ; property 
u ' held in common [would be] unemployed, for it cannot 
be given to one jin exclusion of another] : therefore it must be divided 
by [some mode deduced from J reasoning : else it would be useless. By 
the sale of clothes, and ornaments ; on the recovery of a written debt ; 
by compensating the dressed food with [an equal allotment of] undress- 
ed grain ; an [equitable] partition is made.” “ Water drawn from a 
[single] well or pool, shall be taken by turns ; Let a [single] female 
slave be successively employed by co-heirs in their respective houses, 
according to their several shares ; if numerous, the slave shall be. dis- 
tributed in equal allotments : such is the law in respect of female ser- 
vants. A bridge and a field shall be shared [by co-heirs] in due propor- 
tion : and the pasture ground for catt?e shall be used by the co-heirs in 


1— Mit* 374, Jim. Yah. 132-3, notes, 

Yci. 133. Digest 3d, 3 72. 3— Jim. Yd. 133. Digest 3d, 3, 5. 

J— Ante section 4tb, para. 28, 3— -Digest 3d, 378-0. 

A 
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proportion to their allotments.” On ^6 recovery . meaning, by levying 
it from the debtor. 

• 28. K&tydyana i 1 “ W ealtii which has been fixedly assigned for 

the purpose of religion, and entered 5:i a deed; and 
Gili 'j; articles likewise water ; slaves also, and such fixed property 
of a like naiiuc j or a eorody, nibandhaj as has gone in order of 
noticed. descent ; clothes that have been worn, and ornaments, 

do not resemble { divisible effects]. According to the 
time they have been enjoyed, even so let them be made use of [in 
turns | by the brothers.” W'eaHi i, means such as .has been set apart as 

the share [to be expended for j religion, and so entered in a deed. 

IY(/Irr 9 contained in wells or the like. Fixed property, 
CXXV1IF. a means of livelihood [vritti.] Do not resemble, [that 
is, are] unfit for partition. 

. 24. The division of property, concealed by deceit from the other 
brethren, is thus explained by Ydjnavalkya : 2 “ Effects, 
Division of which have been withheld by one co-heir from another, 
oommoa property {U , j which are discovered after the separation, let 
celled or ‘ with- “ lem a g am divide m equal, snares : tins is a settled 
held. ‘ rule.” Jiljiects, withheld, whether by the eldest, younger, 

or other brother, among the co-heirs ; for thus says 
Maim ; s “ An eldest brother, who from avarice shall defraud his 
younger brothers, shall forfeit the honours of his primogeniture, be 
deprived of his [additional] share, and be chastised by the king.” 

25. In this place, also, the term eldest brother, is used merely to 
denote the heirs generally, by the argument exempli- 
By any of the fied in the loaf and staff'; 4 and the meaning is ; * If 

eo-}icii*s whomso- blame attaches even to the eldest, how much more to 
( ‘ ver - the younger ones V Even so Gautama : 5 “ Him indeed, 

who deprives an heir of his right share, he does cer- 
tainly destroy ; or, if he destroy not him, he destroys his sou, or else 
his grandson.” Whoever debars, or excludes from participation, an heir,, 
or person entitled to a share ; he, being thus debarred of his share, des- 
troys that person, who so debars him of his right : or if he do not 
destroy him, lie destroys his son, or Ins grandson. 


20. Narad a. : That wealth, which has been acquired, by a man 

after separation, belongs to himself alone : what has 
been recovered, after . being seized or lost, and the 


A. fresh parti- 
tion of it oi\h lin- 
ed. 

CXNIX. 


before mentioned, [property! may he afterwards [divid- 
ed]/ 5 Before rnentioned, as [property] concealed by 
any one, among the co-hoirs. May be ajterivcirds , — 
divided ; is wanting [to complete the sense.] Maim: 6 


.1 — Digest 3d, 375. The translation is altered to suit the gloss, 

2— Cole. M it. m. Jim. Yd. 230. Digest 3th 307, 

. 3— Chap. 9thj 213. Hit. 294, Digest 2d, 564. 4--M.it- note to page 294. 

5— Mit. 294, [from which this appears to bey. passage of thc^Vedasy] The sub- 
sequent gloss is all, except a few words, a transcript from the Mitdksliard, 

6— This text is not found in the Institutes. 
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“ When any common property whatever, is brought to light after par- 
tition has been effected, that is not considered a [fair] partition : it 
roust even be made over again/' 

27. Y&jiiavalkya 2 states the modes of decision in ease of denial 

of partition made by any one : <f When partition is 
Means for as- denied, the fact of-it may be ascertained by the evi- 
certaming a dis- denee of kinsmen, relatives, and witnesses ; and by 
puted partition. written proof, or by house or field separately possess- 
ed/ 5 From the term, separately possessed, we must 
understand it of house or land separately given [to each,] from the con- 
nexion between the adjective, and the thing denoted by it. N&rada 
also says : s If a question arise among co-heirs in regard to the fact of 
partition, it must be ascertained by the evidence of kinsmen, by the 
record of the distribution, or by separate transaction of affairs/' 

28. The same author says : 4 “ The religious duty of mi. separated 

brethren is single. When partition lias indeed been 
The exercise of made, religious duties become separate for each of 
religious dniks them/' Here the term unseparated, is intended even 
3 roof m ° t e °* ti) denote the condition, whilst the substantive,, bre- 
5)10 0 ’ tkren, is [merely] a general term, of which the con- 

dition is so denoted. By this [reasoning,] in every unseparated family, 
of whomsoever it may consist, father, grandfather ; son, son’s son ; pa- 
ternal uncle, brother, brother’s son, or other [member], the religious 
duty is even single. 5 

29. Here again, as, in the unity of place, . time, agent, and the 

like, one agent is by Reasoning obtained for several. 
The performance causes, as supporting several parts of one act ; so even, 
0 ] religious da- we rna y understand from the text, that there may be 
explained ^ distinct acts, of agents [otherwise] unseparated. Hence 
' , . ’ all those religious acts required for performance of 

0 XXX. sacred, as well as of more common rites, even of vm- 

separated brethren, are separate for each, in manner of 
the distinctions in the nature of a consecrated and a common lire, and 
the like, though mutually com) acted. Even so the QrSddlm also, of 
the paternal uncle, brother, son, or other [dying without a son] at the 
Amavasya, and other [seasons], is even separate, by reason of the sepa- 
ration of the deified [person from the parv&na rite]: But the grSddha 
&c. of brothers [dying] without [maintenance of] a sacred fire, is to be 
executed by one instrument [ or agent] only, because all the deified per- 
sons are conjoined. In case of separation of place, by residence abroad, 
the grSddhas are even separate. The [extra] acts with . the fire, . re- 
quisite for the rites of those who maintained a sacred fire, also, are evgn 
separate ; but the worship of the household deities, the Vaisvadeva 
and other rites, are to he done by one agent only. Even so Qakak 
says : G “ Residing with one dressing of food, -worship of a single house- 

2— 3 —Cole, Mil 376, Jim. Yd. 236. Digest 3d, 407-4X4. Reports 1st, 161-211-213. 

4 — jMif. 377. Digest 3d, 417. Reports 1st, 161-2X1. 

5 — Reports 2d, 57, 6— Reports 1st, 212 .- 
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hold deity, and moreover one single sacrifice at meals to the vipva- 
devas, or manes, shew unity. In a family of divided brethren, these 
acts are performed in each house separately.” 


80. As for the text of Agvalayana, as quoted in the Pdrijata : 

<f Of those who reside with one dressing of food, even 
Two texts of if [previously] separated, O my lord, one alone shall 
AcvaLfyana quo- perform those four sacrifices, which follow theTSk- 
tecL yagnya ; if men of the twice- born classes,' unseparated 

as well as separated, have their meal dressed separate, let them each 
celebrate these sacrifices distinct, previous to taking- their food, day by 
day it has reference to persons reunited {after separation], because 
this conclusion is clearly ascertained, from the one phrase, “ of separat- 
ed persons also, residing with one dressing of food,” and. the other : 
“ of separated, and unseparated [coparceners,” in the text]. 


And examined, 
though of doubt- 
ful authority. 
CXXXL 


31. Therefore, in case there be a separate dressing of food, among 
reunited [coparceners], the great sacrifices [Mali a 
yagnya] are separate. The Vakyagnya, is the Brahma 
yagnya. The phrase, those which follow it., is here 
the atadguna form of a Bahuvrihi compound, [not 
being a component part of that which it denotes] ; or 

if it were of the other form, [being a component part], the phrase, * the 
Vfikyagnya, and the rest/ would be void of meaning ; for the ascertain- 
ment of all the four is certain, even from the fact that: In .giving up 
the first of the five ceremonies, there would be no attainment of the 
end. Hence, the Brahma yagnya is to be even separately done. But 
[after all], these two texts are not respected by venerable authors. 

32. And these texts also, recorded in the Dharma Pravrtti : 
“ Sons un separated must celebrate one anniversary 
(/rSddha for both parents : if they be in different coun- 
tries, they may perform . separately [it, with] the 
Darsha [or Amfivfeya] and monthly Qraddhas : If 
they be abroad in other towns, unsepavatecl brethren 

are, even at all times, to celebrate the Darsha and monthly t/r&ddha 
for both parents, each separately : ’When unseparated, but resident in 
different towns, each living upon the wealth acquired by himself, those 
brothers should celebrate the </r*kldha and P^rvana, each separately/' 
with the following one in the Smirti Samuehchaya ; The VicvadeVa 
sacrifice, and the anniversary Qraddha, as well as the Malialaya [or 
Pitra paksha] rite, are, in case the family be spread abroad, to he cele- 
brated separately, and the Darsha Qraddha iu like manner are by a 
certain author, said to have reference to reunited brethren, residing in 
different countries.. The correct opinion however is, that these even 
are all unauthentie. 


The same ob- 
jection applied to 
some texts quo- 
ted in other books. 


33. Or else, if there be unity of place, time, agent, and the rest, 
the instrumentality of one only, is found by reasoning. 
Conclusion wkere the agents are different, and , the same re- 
drawn. suits by the text itself ; for, in a difference of place, 

there is a want of concurrence both of the text and 
reasoning too ; and therefore, the separate performance of C/rAddhas and 

, • j 
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other rites, by any one uf them whomsoever, is founded in reason : which 
is my conclusion. 

34*. N£rada declares other signs also, of partition : l “ Separated 
but. not unseparated, brethren, may reciprocally bear 
Other signs of , testimony, become sureties, bestow gifts, and accept 
partition enume- presents/' “ Gift and acceptance ; cattle, grain, houses, 
ra ' . land, and attendants, must be considered as distinct 

CXXXII, among separated brethren, as also the rules of gift ; 

income, and expenditure." % Those by whom such 
matters ar© publicly transacted with their coheirs, may be known to 
be separate, even without written evidence." Gift and acceptance 
have reference to borrowing transactions. These very terms, ‘ gift and 
acceptance/ are repeated in the second text 2 for the sake of clearness. 
Acceptance of cattle and the rest among separated persons, accomplish- 
ed by each apart, is even the means of generating [sole] ownership but 
among unseparated brethren, acceptance by one alone is the origin of 
the [joint] ownership of the others also. The rules of gift, written deeds, 
and the like. Income, entry [or accumulation] of principal and in- 
terest, or the like. Brhaspati : 3 “ They who have their income, expen- 
diture, and wealth distinct, and have mutual transactions of money 
lending, and traffic, are undoubtedly separate." Ydjhavalkya ; 4 * ".It 
is declared, that brethren, husband and wife, father and son, cannot 
become sureties for each other before partition; nor reciprocally lend, 
nor give evidence for each other. 

35* In default of all these signs of partition, ordeal [must be re- 
sorted to], since the very same author has declared : 3 
In default of “ In the absence of all these, a divine test is prescrib- 
any marks, ordeal e( j # ” As for the text of Vrddha Yajlavalkya : “ In 
peinn ec . doubts upon the subject of partition, the division must 

CXXXI1L be proved by the kinsmen, witnesses, and written 

deeds : proof by ordeal is not to be it has reference 
to the existence of other signs. 

36. In case also of total failure in ascertaining whether they 
* were separated or united, a fresh partition is' enjoined 

# A fresh parti- by Manu : 6 “ When there is a doubt of partition among 
turn to be iiiado tire co-heirs, a partition must be again made, even 
JttetSptJ C to dS fey J lave takea separate places of abode.” 

cover the fact. JNarada states the duties oi separated coheirs v “ When 

#■ tli ere are many persons, sprung from one man, who 

have their [religious] duties [dharma] apart, and transactions [kryd] 


.1— Ante Chap. 2d, Sect.M. Reports 1st, 105-211. Mit. page 377. Jim, Ya. 237* 
Digest 3d, 497-417* 

2 — Or the first, as here transposed, evidently by the fault of the transcribers. The 
reading of the last text is different, the c rules of gift/ for f diet/ 

3— Jim. YL 238. Digest 3d, 427. Reports 1st, 161. .4— Digest 1st, 228. 

5 — Ante Chap. 1st, Bee 2d, para. 1st. ' 8 -Not found in the Institutes. 

7— Jim. Yd. 333. and notes. Digested, 430. 
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apart, and are separate in the materials of work [karma gun&K], if they 
be not accordant in affairs, should they give or sell their own shares, 
they do all that as they please : for they are masters of their own 
wealth.” Duties ; ceremonials, that is, the five great sacrifices, [para. 31,] 
and the like. Transactions, commerce, and the like worldly acts. 
The mater ials of work, household necessaries, and the like, as the means 
of performing the acts [of the householder 1. By the separate existence 
of these, a partition is manifested. The sense is, that they, so se- 
parated, may [each], even without the consent of the others, make the 
gift,' sale, or other alienation [of their respective shares]. 

37. As for the text of Bfhaspati f ‘ Separated heirs, as those who 
are unseparated, are equal in respect of immovables ; 

A Text of Bi- for one has not power over the whole, to give, mort- 
haspati explained gage, or sell it according to Madana, it is for putting 
in two ways. a stop to the right, among coheirs, even separated as 
to their shares of [moveable] effects, [though unsepa- 
rated in other respects], to dispose, by gift or other '"mode, ' without 
[general] consent, of grain, or the like, the produce of undivided fields, 
or other [fixed property]. According to VijMnegvara and others, 
it is for the sake of obviating any future doubt, whether they be 

CXXXIV separated or united.; for, by the consent of those un- 
separated, the facility of the transaction is ensured. 


38/ 


Punishment for 
disrating am ami- 
cable division. 


The same author, 3 with reference to one separated by his own 
# wish, and afterwards disputing, ! says : , “ If he sub- 
sequently dispute a distribution, which was made with 
Ms own consent, he shall be compelled by the king to 
- abide by his share, or be amerced if he persist in con- 
tention.” Contention , pertinacious pursuit. 


SECTION VIII 

On Obstructed Heritage , or Succession, — [Sajgratibandha Day cl] 


I. Now, of the degrees of succession to obstructed heritage. Yfij- 
fiavalkya thus relates the order of succession to the 
Order of sue- wealth of one [dying] separated, and not re-united : s 

*1?. one “ The wifefa) and the daughters^ also ; both parents ; 
parafced, mi without brothers likewise, and their sons ; gentiles, cognates, a 
male issue. pupil, and a fellow student: ori failure of the first 

among these, the next in order is indeed heir to the 
estate of one, who departed for heaven leaving no male issue. This 
rule extends to all [persons and] classes.” 

1 — Hit, 257, Jim. Va. 31. The text is, in the first anonymous, and in the second, 
assigned to Vyasa, 

2— Digest 3d, 399. 

3 — Mit. 324. Jim. VA 160. Digest 3d, 457, Beports 1st, 160-292~~2d, 427-670. et. ah 
(a) Bee lluvee Bhudr Shea Bhudr r. Roopshunker Sktcnkerjee 2 Borr. 657- — 

(£) See eases digested in 1 Mori Dig, 319, and Perammdl y. Teukatammdl I Mad. 
H.C.E ep.m-2®. 
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2. The wife, if faithful to her husband, takes his wealth ; not if 
she be unfaithful^ ; for it is declared by KSfcySyana : 
'First, the wife “ Let the widow succeed to lier husband’s wealth, pro- 
if faithful vided she be chaste.” So Harit-a says : l “ If a woman 

becoming a widow in her youth, be headstrong, [sus- 
pected of incontinence] a maintenance must in that case be given to 
her, for the support of life ” Praj^pati : 3 “ Dying before her husband, 
a virtuous wife partakes of his consecrated fire ; or if her husband die 
[before her, she shares] his wealth ; this is a primeval law.” Consecrat- 
ed fire, all the [five sacred] fires. The same author says: 3 “Having 
taken his movable and immovable property, the base and the precious 
metals, the liquids, and the clothes; let her duly offer his monthly, 
half-yearly, and yearly funeral repasts ; with presents 
CXXXV. offered to his manes, and by pious liberality, let her 

honour the paternal uncle of her husband, his spiritual 
parents, and daughters sons, the children of his sisters, his maternal 
uncles, and also ancient and unprotected persons, guests, and females, 
(of the family].” Base 'metals, namely, tin, lead, and the like. 

* 3. As for this text of Brhaspati: 4 “ Whatever property a man 

possesses, of every kind, after division, whether mort- 
A.text of Brhas- gaged, or other, that the wife, [in whatever form mar- 
pad as except- Heel, j£y5] shall enjoy after the death of her husband, 
perty explained ^ ie ©xception of fixed property. ; Even if virtuous 

away/ and if partition have been made, a wolnan is not fit 

to enjoy real property” it, according to the Smxti 
Chandrik^, refers to a wife who has not [even] a daughter ; for a 
woman having a daughter obtains the fixed property also. Madhava, 
again, considers it to relate to the prohibition of sale, or other transfer, 
of real property, by a widow, without concurrence of the heirs. 

4. As for this text of Katyayana : “ After the death of the hus- 
band, the widow, preserving [the honor of] the family, 
k text of K&- shall obtain the shares of her husband, so long as she 
tyayana limiting }j ves : b u t she has not property [therein, to the extent 
“bits 1 ^ Oi] gift, mortgage or sale it is a prohibition of gift 
improper alicna- °l money, or the like, to the Bandi, Uharana, and the 
lions. like [swindlers]. But gift for religious objects [not 

visible], and mortgage of the like, suitable to those 
objects, may even, be mad ejd) since fixed and moveable property are 


1 — See post para. 9, and references. 2 — Brhaspati, Jim. Ya. 158-9, Digest 3d 45.8. 

3— Our author varies the reading, omitting mention of grains, after metals, and 
loading “ abdikam yearly, 5 '’ for " adikam, other. 55 

4— Reports 1st, 58— 2d, 666. 

(c) See Doe d, Radammy Ram* v. Kielmoney Boss 1 Mori. Big. 279; Montr. 314. — Ed* 

(cl) It has accordingly been held at Bombay that the widow of a Hindu, who died 
without male issue, might give away her husband’s property in Krshmrpam (grant of ' 
lands in propitiation of Kfsk.ua) notwithstanding the existence of her sis feds son, pro- 
vided she herself have no son, nr other near heir of her own, whose rights would be 
affected by such gift of their inheritance to another. Kapoor Bhuwanee v. Bemkram 
Bmslmnhir 1 Bor r.' 405 : 1 Mori Big 265.—M 
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both noticed, hi the above quoted text : “ Having taken,” &c. [para: 
2d] and from this of Katytyana himself: “ A widow, actively engag- 
ed in meritorious observances and fasts, constant in the duties of her 
widowhood, intent upon ■ restraining [her passions], and making holy 
gifts, even if wanting a son, shall reach the heavenly abodes” 

5. Moreover, the text of the same author 1 “ Heirless property 
goes to the king, deducting however a subsistence for 
Two other texts the females, as well as the funeral charges: but the 
referred to kept goods belonging to a venerable priest [Qrotriya] let 
MOllW ' n - him bestow on venerable priests and further that of 

CXXXYL N*Jrada r Except the wealth of a Br&hmaria \ property 
goes to the king on failure of heitykj]. A king, who is 
attentive to the obligations of duty, should give something as mainte- 
nance to the women of such persons. The law of inheritance is thus 
declared have both reference to women set apart, 3 because the term, 
‘ lawful wife 7 [Patni], is not mentioned. 

8, But as for this of Narada h tf Among brothers, if any one die 
without issue, or enter a religious order, let the rest of 
And a third, to the*brethren divide, his wealth, except the wife's sepa- 
the widows of uni- rate property. Let them allow -a maintenance to his 
persfins. H>UIUteC women for life, provided these preserve unsullied the 
. bed of their lord. But if they behave otherwise, the 
brethren may resume that allowance,” it relates to the women of one 
dying un separated, [or] re-united, because the reading [of the text] is 
upon that very subject, according to Madana. 

7, K&tytyana : “ But if her husband have departed for heaven, 
the wife obtains food and raiment : Or [too], if unse- 
A text of Ka- parated, she will receive a share of the wealth, so long 
tydyana examin- as s p e lives/// 7 The term unseparated is also an illus- 
fc il tration of a re-united family. The word * but [too]* 

has here the sense of ‘ or.* From this results a double object of the 
text, according to Madana: the last [hemistich] referring to a wife law- 
fully married ; . the first, to a woman set apart. The foundation of this 
exposition is to be considered. But [indeed] the same author clearly 
explains the real meaning : <c She who is intent upon her service to her 
venerable Guru, is fit to enjoy the share assigned : should she not per- 
form her proper duty, lie shall order her [only] clothes [already] worn, 
and a morsel of food/* Her Gum , her father in law, and other [vene- 
rable relatives]. At his pleasure, she may receive a share : otherwise, 
merely food and raiment. This is* the meaning. 


l—Mit. 33k 2-s-Mit. 335 Jim. Va. 177. Digest 3d, 540. 

3— Ante Bee. 7th, para. It). 4— Mifc. 236. Jim. Ya. 177. Digest 3d, 474. 

G) And in Yeukaja Narayanappa’s case it has been held by the. Privy Council 
that even iu the case of a Brahman property escheats to the Crown on failure of heirs. 
Quaere tamoi whether such property would not be subject in the hands of the crown to 
a trust in favour of Brahmans : — Ed* 

(/) See cases digested 1 Mori. Dig. 43S. — Ed, 
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8* The same author says : l 44 But a wife, who does malicious acts 
CXXXVIL injurious to her husband, who has no sense of shame, 
who destroys his effects, or who takes delight in being 
faithless to his bed, is held unworthy of separate property \$tridhan<£\” 
As for this text : 44 Let them follow this very same rule also, with 
females degraded [by crime] : but clothes and grain are to be given to 
hex', and let her be caused to reside -within the house,” it has reference 
to a husband [living], says a certain modern compiler. This very rule 
that is, regarding the divorce of a degraded [wife]. 


a mere maintenance is for a woman suspected of incon- 
tinence, from this text of H&iita : “ If a woman, be- 
coming a widow in her youth, be headstrong [suspect- 
ed of incontinence], a maintenance must in that case 
be given to her for the support of life.” Headstrong , 

. according to the Mitakshar^, 3 means 4 suspected of in- 
continence.’ This establishes our argument [The wife, 
if faithful, &c., para. 2nd], that a lawfully married wife, 
restrained [in her conduct], takes the wealth. But if 
there be more than one, they will divide it, and take 
shares/^ . * 

10. In default of the wife, the daughter succeeds. Even as Manu 
- says : 3 “ The son of a man is even as himself, and* the 

The daughter, daughter is equal to the son : how then can any other 

or daughters. inherit his property, but a daughter, who is as it were 

1 " ° ” himself.” If there be more daughters than one, they 

are to divide [the estate], and take [each a share.] 


9. Even 

A widow sus- 
pected of incon- 
tinence gets only 
a maintenance. 

But a faithful 
one gets the es- 
tate. If more than 
one, they divide 
it. 


11. In a case also, where some of them are married, and some un- 
married, the unmarried ones alone [succeed], by 
Unmarried before reason of this text of KSty&yana :*■ 44 Let the vgidow 
married ones. succeed to her husband’s estate, provided she be 
chaste > and in default of her, the daughter inherits, if 
unmarried ” 


12. Among the married ones, when some are possessed of [other] 
wealth, and others are destitute of any, these [last] 
If man-red, the even will obtain [the estate], from this text of Qauta- 
poorest of them. roa : 5 44 A woman’s property goes to her daughters, un- 
married, or unprovided for.” Unprovided , destitute 
CXXXVIII. of wealth. Those accquainted with traditional law, 
hold, that the word, 4 woman's 1 [wife’s] includes the 
father’s also. 


: t 1— Digest 3d, 585, see post Sec. 10th, para. 12. 

2 —Cole Mit. page 340. Digest 3d. 479. Reports 2d, 457. 

3— Chapter 9th, 130, Jim. Va. 184. Digest 3d, 166. Reports 1st, 31. 

4— Mit. 326, 341. Ante para. 2. 5— Mit. 267-342-09. Jim. Ya 62. Digest 2d, 588. 

($) Equal shares, vide supra chap. iv. see: iv. § 19.— Ed. 
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13. la default of daughters, the daughter’s son [succeeds], by the 
text oi Vishnu : l It a man leave neither son, nor 
son’s son, nor [wife, nor female] issue the daughter's 


The daughter's 
son. 


son shall take his wealth. For in regard to the obse- 
quies of ancestors, daughter’s sons are considered as son's sons .(h J 7 

14. In default of the daughter s son, comes the father ; in default 

of him, the motheif i ) ; even as K*fcty£yana says : 2 " The 
^ The father, and, widow, being a woman of honest family, or the 
after him only, the daughters, or on failure of them, the father, or the 
mo )ei “ mother, or the brother, or his sons, are pronounced to 

be the heirs -of one who leaves no male issue and likewise "Vishnu : :i 
“The wealth of him who leaves no male issue, goes to his wife; on. 
failure of her, it devolves on daughters ; in default of daughters, it de- 
volves cm the daughters' sons; if there be none, it belongs to the 
father ; if he be dead, it appertains to the mother; on failure of her, it 
goes to the brothers ; after them it descends to the brothers sons; if 
none exist, it goes to the relations [sakulya].” 

15. As for the opinion of Yijn&ne^vara : 4 f that in the complex 
term parents,’ the omission of one term and retention 
of the other [ekashe<ja] constitutes an exception to 
the regular compound [dvandva], and although the 
order [of construction] be not certainly defined, yet 

the meaning [in favour of the mothers priority] maybe understood, be- 
cause the word ' mother’ stands first in the proper form of the compound ; 
also, from the consecutive order of the particular compound [‘mother 
and father’] being the rule, of which the omission of one term and re- 
tention of the other [‘ parents’] is the exception, and since the father is 
a common parent to many sons, whilst the mother is not so; therefore, 
of the two, the mother in the first instance takes the estate/ and on 
failure of her the father’, 5 it must be set aside, as contrary to those 
texts : for the word ‘ mother’ being placed first, in the proper form of 
the compound, is an exception to the general rule, in 
CXXXIX. regard to the option allowed- for the omission of one 
term and retention of the other ; and further, there is 
a want of proof, iti fixing the proper order according to the diffusion or 
condensation [of the parental power]. 


The doctrine of 
the Mitakshara 
disputed. 


. ■ 1— Mit. 343- Jim. VI 191. 2—Mit. 320. 

(i) And it has been held that a grandson through a deceased daughter is entitled to 
perform religious- ceremonies for the bent lit of the soul of his deceased grandfather, 
on the failure of a trustee, in preference to a daughter who is a childless widow, these 
two being the only issue of the deceased Sibckmder Mullick v. Sreemutty Treejjoorah 
Soondry bosses Fult. 98. — Ed, 

(0 This is the doctrine of the Bciya Bliaga, c. xi. s. i, 5 : e. iii/s. iv : 1 Mori. Big. 
321. According to the Mitakshara the mother succeeds before the father, Mit. e. ii. 3 . 
ill 1—5. — Ed. 

3 — Mit. 326-350 note. Jim, Y{\. 160"! 94-196. Digest 3d, 489* The mention of 
4 daughter’s sons/ is omitted in the Mit. and even in. some copies of Jim. Va. ; and our 
author leaves out the name of “ kinsmen” before relations. 4 — Mit. 343. 

5— -The remarks on this intricate and contested subject in the notes to the Mit&k- 
shard, page 346, are too valuable and apposite to be omitted here. * c The -commenta- 
tor [on the Mitakshara] Balambhatta, is of opinion, that the father should inherit first 
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16. In default of the mother, the uterine brother-; in default of 
him, his son. As for the declaration of VijiSfine^v vara 

The uterine bro- and others, 1 ‘ that in default of the uterine brother/ 
ther; then his those by different mothers succeed ; on failure of them, 
the sons of the uterine brother/ it is wrong: since the 
in favour of the term ‘ brother’ has the force ol‘ whole brother/ and a 
half-brothers, dis- secondary quality is implied by the term, brother by 
P u ted. another mother / and hence an exposition in favor 

of both, is contrary [to reason]. Some however 
say, 3 upon the term f brothers That since : “ Brothers and sisters, 
with sons and daughters/’ is one of the maxims [of Panini]/ and the 
term ‘ brothers and sisters/ resolves into [the complex term] £ brothers/ 
by the omission of one term and retention of the other, in a compound 
of two species : therefore, in default of brothers, the sister [succeeds] 
But it is not so, because there is a want of proof [of the correctness] 
of omitting one term, and retaining the other, in a compound of two species. 

17. The sons of a brother, also, if themselves fatherless at the 

time of the paternal uncle’s death, provided they are 
, The brother’s capable of understanding [the use of] property, will 
sons share with divide the father’s share with their father’s other bro- 
the other brothers. £j ier ^ a ft er the example; 3 “ Among grandsons by 

different fathers, the allotment of shares is according to the fathers.” 

18. In default, of brother's sons succeed the gentile relations, 

[Gotraja] within the seventh degree, being connected 
The gentile re- by funeral oblations, [sapinda]. The first among these 
Iations-; of whom, j s the paternal grandmother, from this text of Manu : 4 
the lather s mo- <( qq ie mo ther also being dead, the father’s mother shall 
highi this* place* take the heritage, [on failure of brothers and nephews.]” 
and. not next to Even though she is [here] mentioned immediately 
the mother. next to the mother, still she is to be entered at the 

end, after , the brother’s sons, after the manner of the 

and afterwards the mother ; upon the analogy of more distant kindred, where the pater- 
nal line has invariably the preference, before the maternal kindred ; and upon the autho- 
rity of several express passages of law. Nauda Pajdita, author of commentaries on the 
Mitiiksliara, and on the institutes of Yishnu, had before maintained the same opinion. 
But the elder commentator of the Mitakshara, Yisve^vara Bhatta, has in this instance 
followed the text of his author, in his own treatise entit led Madaua Par ij at a, rtnd. lias 
supported Yijfuine^vara’s argument/ both there and in his commentary named Suhod- 
him. Much diversity of opinion does indeed prevail on this question. Qrfkara main- 
tains, that the father and mother inherit together: and the great majority, of writers of 
eminence [as Apararka and Kamalakara, and the authors of the Smxii Cbandrika, 
Madaua llMna, Yyavahdra Mayukha, fee.] gives the father the preference before the 
mother. Jlmufa Yahana and Raghunandana have adopted this doctrine. But Yaches- 
pati Misra, on the contrary, concurs with the Mii&ksliara in placing the mother be fore 
the father ; being guided by an erroneous reading of the text of Yishnu, as is remarked 
in' the Yiramirodaya. The author of the latter work proposes to reconcile these con- 
tradictions by a personal distinction : If the mol her be individually more venerable 
than the father, she inherits; if she be less so, the father takes the inheritance,” In 
practice however, /he question can never occur, unless the deceased had separated from. 
Ills : father, which is seldom if ever done. v 

T— Mit, 347. • 2— -Mit. '346 note. 3 — Ante Section 4th, para 20th, See Mit. 348. 

Reports 2d, 29. 

4— Chapter 9th, 217. Mit. 326-346-49, Jim. YA 194, Digest 3d, 503; Reports 1st, 
190-292, 
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entry of [the muddha for] incidental persons at the end, [as deceased 
acquaintances, fee.], because the placing her in the middle [is in viola- 
tion] of the rank iixed for each, as far as brother's sons, [para* 1.] 

19. In default of her, comes the sister^' ) ; under this text of Mann 1 

u To the nearest sapinda, [male or female], after him 
Then the sister, in the third degree, the inheritance next belongs and 
CXL: this of Bfhaspati : s Cl Where many claim the inheri- 

tance of a childless man, whether they be paternal or 
maternal relations, [safculya], or more distant kinsmen [b&adhava], he 
who is the nearest of them shall take the estate/' And [the next rank 
is] tier's, both from her being begotten under the brothers family 
name, and there being no further reservation with respect to the gen- 
tile relationship [Gotrajatva] : it does not particularly specify the same 
gentile kindred, Neither is she mentioned in the text a,s the occasion 
of taking the wealth [but as next of kin, she succeeds], 

20. On failure of her, the paternal grandfather, and-half brother 

are both to share and take it, their propinquity being 
The father’s fa- equal, since the [deceased persons] own father was 
ther, and the half- begotten by the former of those two, and was him- 
biothw slmre e- ge j£ ^] ie begetter, of the latter, as well as of the deeeas- 
them, the pater- ecu I he propinquity being similar, and there being a 
nal great-graudfa- want of any other notice, however slight, beyond the 
ther, the father’s order of the text, or the like, therefore, in other cases 
brother, and the a ] so , we must act even thus. Fortius reason, in de- 
brother, 6 share f a tdt of these two, the paternal great-grandfather, the 

alike. * * father’s brother, and the sons of the half-brother, shall 

take and share it. 

21. All the sapindas and the saraSnodakas follow, in the order 

of propinquity, as enumerated by Manu : 3 “ Now the 
The Sapindas relation of the Sapindas, [or men connected by the 
and Samanodakas. funeral cake], ceases with the seventh person, [or in the 
sixth degree of ascent or descent, ] and that of Samfi- 
nodakas, or those connected by an equal oblation of water, ends only 
when their births and family names are no longer known.” The seventh , 
must be understood as of him passed away. 

22. If no distant kinsmen [Sodaka] exist, then come the cognate 
The cognate lcinclrctl [Bandliu], who are thus specified in another 

kindred, of the Smxti: 4, “ The sons of his own father’s sister, the sons 
deceased, of his of his own mothers sister, and the sons of his own 
father, and of his mother’s brother, must be considered as his own cog- 
mother. nate kindred/’ The sons of his father’s paternal aunt, 

1— Chapter 9th, 187, Mifc. 345-7-51, noticing our author. Jim. Ya. 215-17, Digest 
3d, 525. Reports 1st, -70-72. 

2 — Digest 3d, 532. 

3 — Chap. 5th, 60, Jim. YL 173-217. Reports 1st, 190-293. 

4s — Mifc. 352. Digest 3d, 535. Reports 1st, 107-293. 

(j) Held accordingly in Bombay that when a Hindu died leaving property which 
had descended to him from his maternal grandfather, his sister and her son succeeded to 
such property in preference to his paternal aunt Lstroo v. Shea 1 Borr, 71. In Madras 
a sister’s son does not inherit, Doc d, Ku/lamdj\% Kmpu Vnjai'L Mad. H. C. Rep. 85. 
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An argument 
against, their cqiuii 
right over-ruled. 


trie sons of his father’s maternal aunt, and the sons 
0 f Ids fathers maternal uncle, must be deemed Ills 
fathers cognate kindred.” “ The sons of his mother’s paternal aunt, 
the sons of his mother’s maternal aunt, and the sons of his mother’s 
maternal uncles, must he reckoned Ids mothers cognate kindred,” Here 
also, the order [of succession] is even the order of the text, 

■ 23, If on the other hand [it be said] : * As the right of the wife 
and all the others, in succession to the wealth, is de- 
rived from the deceased himself alone, even so -that of 
the cognate kindred is derived in like manner from 
him : What title then can the cognates of the father 
or of the mother [of the deceased] have to t-lie wealth ? 
The term f sons of the sister of the father’s father/ and. the like, is only 
for the sake of shewing the connexion between the name and person, 
and does not mean a connexion witli the wealth. 5 [I answer] : Even 
without that text, if, after the example, of 4 the father’s maternal uncle, 
his paternal uncle/ and the rest, in like manner also, the continuous 
application of that term [cognate among the father’s and the mother’s 
cognates be held to exist, by conjunction [of kin through some inter- 
mediate person], we should have the absurdity of rendering unintelli- 
gible, the connexion between name and persons. Hence, the text is 
intelligible only by the acceptation of paternal and maternal cognates, 
in considering that subject in the rules of succession to property. The 
conclusion is, that the very same applies, by the declaration of the 
cognate affinity, in the rules for impurity and other [mutual obliga- 
gations]. 1 ‘ * 

24< . In default of cognate kindred, the preceptor ; on failure of 
him, the pupil ; by this text of Apastamba : 2 “ If there 
The preceptor, he no male issue, the nearest kinsman inherits : or, in 
* * default of kindred, the preceptor * or, failing him., the 

disciple/’ 

'• And fellow sta- . A 5 ’ In of tho pupil, the fellow-student 

dent, a protriya, LS tne successor ; m default ox him, a Urotnya ; from 
CXLII. * the text of Gautama : 3 “ V enerable priests [Qrotriya] 
should shave tire wealth of a BrShmana, who leaves 
no issue.” 


28. In default of such an one, any other BrShmana, by reason of 
Brilimam ^his text of K&tyayana : 4 “ But in default of all those 
if the deceased the lawful heirs are such Brahmans, as have read the 
wereaBr&hman. three Vedas, as are pure [in body and mind], as have 
subdued their passions. Thus virtue is not lost.” And 
Narada says the same : 5 “ In every case, the king may take the wealth 
of a subject dying without an heir, except the estate of a BrSlimana : 
for the property ,of a Br&mana dying without an heir, must be given 
to Qrotriyas/ft) 

1— See, Mlt, 352. note, where our author’s doctrine is opioted, 2—3 — Mit. 353. 

4— Mann, Chap. 9th, 183. Mit. 353. 5 — Digest 3d, 538. where it is assigned 

... to Bevala. 

G) But now see the case, above cited ,— EcL 
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The heirs of 
hermits, ascetics, 
aii'l perpetual sm- 
de ms specified. 


27. BfJiaspati d " If Kshatriyas, Vifficyas, or 
In all other Qudras, die childless, leaving neither wife nor brother, 
eases, the king. let the king take the property ; for he is indeed lord 
of ail. 

28, Y&jnavalkya 3 states a distinction with regard to the estates 

of ascetics, and the like : " The heirs of a hermit, of 
an ascetic, and of a student [Brahmaehari] are, in, 
their order, the preceptor, the virtuous pupil, and the 
spiritual brother, and associate in holiness.” The stu- 
dent, a perpetual one, for the father and the rest even 
are [the natural heirs] of a temporary student. The 
spiritual brother , one who has agreed to bear the appellation of * bro- 
ther/ An associate in holiness , one appertaining to the same hermit- 
age. * Being a spiritual companion, and belonging to the same hermit- 
age’ is a compound of nouns designating the same person, 3 [Karrnma- 
dharya samasa]. According to Vijilanegvara, [ the succession] of pre- 
ceptors and the rest, is in the inverse order. But Madana prefers tho 
direct order, from this text of Vishnu : 4 “ The spiritual preceptor shall 
take the property of a deceased hermit.” 

29. The funeral rites of the deceased, as far as the tenth day's 
rites inclusive, must be performed by that person 
[among the heirs] who takes the estate, whoever it 
may be, [from the wife, downwards] even as far as the 
king himself ^ ). Even thus Vishnu says : 5 “ He who is 
heir to the estate, is the giver of the funeral oblations.” 
This same matter has been fully explained by me in 
the Qraddha Mayukha, in determining the order of , 
those entitled to perform them. 


Whoever takes 
the estai e, as heir 
under this above 
order, is bound 
to perform the 
CXLIIL 
funeral rites of 
the deceased. 


SECTION IX. 

Of Re-union after Tartition , — [Sarhsrishfa.] 


1 .- 


■Now we proceed to "expound the doctrine of re-united coparce- 
ners. On this subject, Brhaspati defines re -union : G 
st He who, being once separated, dwells again, through 
affection, with his father, brother, or paternal uncle, is 
termed re-united.” This re-union, according to the 
Mitakshar& and others, can only take place with a 
father, brother, or paternal uncle, not with others, be- 
cause no others are included in the text. But the 
proper sense is, that this [re-union] arises even from 
the joint location of the makers of the [first] partition. For the words 


Re-union after 
separation, defin- 
ed. 

A restriction by 
the Mitakshara 
to three persons, 
overruled. 


1— Jim. YL 177. Digest 3d, 533. 2— Mit. 354. Jim. Ya. 233. Digest 3d, 456. 

3 — See note to Datt. Mina, page 102. 4 — Digest 3d, 548. 5— Digest 3d, 545. Smith 

6—Mit. 357, Jim. Va. 228-163, Digest 3d, 512. Our author differs from all, In-n 
his doctrine. , 

(1) In Bombay the eldest son. of a deceased Hindu defrays all expenses consequent 
on his father's death and deducts the amount from the estate, dividing the balance equally 
among the other sons, Mookhminee y, Toot ram 1 Dorr, 124.— AV ■ - 
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father, and the rest, are merely as a part to denote the whole, of the per- 
sons wlm make the partition, after the example : “ He measures the 
altar, half within, and half without otherwise, there would he a divi- 
sion of the text itself [into three]. Hence, re-union may take place with 
a wife, a paternal grandfather, a brother s grandson, 
Re-union per- a paternal uncle’s son, and the rest also. “ Be who, 
muted, with any ]-j e j Tl g once separated [from the co-heirs] dwells again 
liep> r j in common, is termed] re-umted : lrom joint location 
[of such an one], the sense of separated brothers, [one’s 
own] sons, and the like, does not result. [When two settle thus] : 

' The present, of future, wealth of us two, is common property, until we 
make a partition a second time,’ -when there exists such a sign, either 
by an understanding or expressed wish, it is an union. 

2. In this place, Mann states, a distinction : l “ If brethren, once 

divided and living again together as parceners, make 
Bar bie shares a second partition,* the shares must „m that case be 
at rv P arfci ‘ equal : there is not in this instance any right of pri- 
tion must be equal mogen.it ure [Jyeslityam] ” Here, some say : 4 that, the 
Though the con- unequal distribution being set aside b}^ the phrase, 
tribations were the shares must in that case be equal, the prohibition 
unequal of the 4 eldest son’s right’ is repeated [though contrary 

to rules of composition] for the sake of making it 
clearly understood, that although there is to be no inequality in making 
up the share of the eldest, yet in the distribution the shares may be 
even unequal,- when made up of greater and lesser shares, at the time 
of re-unitihg the property.’ ■ 

3. But since the term, * eldest son’s right’ [Jyeshtyam] and the 

like, is merely a declaration of the general meaning ; 
Still the shares therefore, if [the contributions to] the wealth were 
at. a second pan i- greater and less, still the share of each must be equal, 
alike Je And the same is the popular practice. Hence, as the 

foundation of the practice is derived from this text, 
any supposition of a declaration contrary thereto, is at variance with 
reason ; for another author has said : £ * The body of the law, like 

Grammar, furnishes, for the most part, the. foundations of popular 
customs.” 

4. Bihaspati : 2 “ If any one of the re-united brethren acquire 

wealth by science, valour, or the like [with the use of 
In. certain gains the joint stock], two shares of it must be given to him, 
mde even with aii q the I'est shall have each a share.” According to 
mdn^stock °°the Jladana, . the meaning of the text is, that a double 
acquirer gets a share being established for the acquirer, by the phrase, 
double share. 4 to the acquirer, two shares ;’ then, in a partition 
among [unseparated] brethren not re-united, he gets 
two shares, only in what he has acquired without detriment to the 
father’s wealth f but in a. [fresh] partition among re-united brethren. 


1— Chap. 9th, % 10. Mit. 369. Jim/ YL 227. Digest 3d, 475. 

2— Jfrn, V&. 195, Digest 3d/55L 3 - -"See Sec. 7th, para. fL 
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The order of 
succession to one 
dying fiber re- 
union, is an ex- 
ception to that of 
obstructed hed- 
tBffft. [See. 

OILY. ' 


Bfcb.] 


The doctrine of 
the Mitiikshara 
and others, against 
the wife, &c. } con- 
troverted. . 


lie gets two shares of what was acquired by him, even, if at the detri- 
ment of the re-united property. 

5. YSjnavalkya 1 enumerates the order of those entitled to suc- 
ceed to the wealth or one re-united : “ As of a re- 
united [coheir], the reunited [coheir], so, of the uterine 
brother, the uterine brother/' which is an exception 
to the regular succession [failing male issue], of. “ The 
wife, the daughters/' and the rest. 3 Hence, this mean- 
ing results, that it is the re-united parcenership, and 
not the condition of the wife [the daughter], and the 
rest, which causes a- preponderance of the right of in- 
heriting the property of a re-united parcener. 

6 . As for the doctrine of Vij ad, nee vara, Madana, and others 
* That this also refers to one devoid of son, grandson, 
or great grandson, both from the maxim * that the sub- 
ject forming an exception be of a nature similar to 
that [of the rule] which is rejected/ and from the 
want of connexion between the terms of the former 
text : 3 “ Of one who departed for heaven leaving no 

male issue// and the present one : therefore, even though there exist a 
wife, or other un-reunited near heir, of such any one dying after re- 
union, still, the others alone who had re-united with him, will take 
his estate/ it hrnsfc be considered. Since, [in the second case], there 
is a want of proof, in the connexion, if the text is to be carried on even 
without that rule : nor [in the first case], is the complete similarity [of 
the rule and exception] to be looked for, in all cases of share, but only 
in a few points ; [as may be instanced] from the nature of a ' deceased' 
Sapinda/ where, in default of connexion between the term, ‘ leaving no 
male issue/ and that of, ‘ one who departed for heaven/ they would 
not find the term, ‘ of one deceased/ Yet it cannot be so, for that very 
term is found in the text of Mann, to be presently adduced [para. 18] : 
a be deprived of his allotment at the distribution, or should any one 
of them die But if connexion [of the terms] be allowed, we should, 
in the case of sons, some re-united with the father, and some not re- 
united, or of grandsons so situated with sons, have them shares 
sharing equally, which is a contradiction : and in the case of one having 
male issue, this text does not apply.* • 

7. And here again, [such connexion] is at variance with that 
practice, the origin of which may be demonstrated to be in the general 
code of Law, [para. 3], But [should it be said], ‘ though the text be 
inapplicable, in the case of one having male issue; in default of such 
connexion ; yet if there be an assemblage of sons not re-united, with 


1 — Mit. 356. Jim. Ya 200* Digest 3d, 50 7. A literal and connected version of 
this text, is required in this place, to understand clearly the succeeding argument : Of 
the re-united [coheir], the re-united [coheir]; so, of the uterine brother, the uterine 
brother : shall" either give up, or shall retain the share,” [giving it up] if a son were bom 
of him, or [retaining il-] if he died [without one].” 

2 — 3— Section 8th, para. 1st. 

4— In some of the copies, this sentence is not to be found in this place. 
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"brothers re-united, or the like, then the brothers and others [re-united] 
would obtain the wealth, not the sons or others [not 
CXLYL re-united]/ it is not so ; because in the last hemistich 

of the [above] text, it will be shewn to be unworthy 
of respect. 


The sen.se of the first quarter [of the whole text] ; Of a re- 
united [coheir], the re-united [coheir],” has an excep- 
tion in the second quarter], of the uterine brother,” 
with which the other is connected. The meaning 
therefore is, that, in a case embracing both whole and 
half brothers, all re-united together, only the re-united 
whole brother will take the wealth of the re-united 
brother deceased. The last hemistich 1 is as follows : 


8 . 


One part, of die 
text explained by 
the other, to de- 
fine the rights of 
the whole with 
half brothers, 


“ Shall give up the share, to [a son at any time] born ; or shall retain it, 
if he died [without issue] and the sense of it is this : * If the preg- 
nancy of the wife of a deceased re-united coheir, be 
and those of a unascertained at the time of dividing the [re-united] 
posthumous ^ son property, and a son be afterwards born, the paternal 
\ui \ is nnc es. xmc j e or other re-united [parcener] shall give the share 
to that son ; but on failure of. him, he [the uncle, &c.] himself shall 
take it/ 


9. Here, the filial relation alone affords the right of taking the 

father's share ; not the fact of production posterior 
The son’ though to the partition, since this cannot cause such a result 
not re-united, sue- besides, it creates [unnecessary] prolixity [to specify: 
enc/even t^ibe ‘ subsequently’ bom], and [thirdly], would have the 
re-united uncle. absurdity of denying the [known] right to a share, in 
the ease of a son produced in another part of the 
country previous to partition, but unknown [at the time]. There- 
fore, to the son previously bom even, though not re-united, the uncle, 
or other [parcener] though re-united, shall give his share 3 

10. The same author 3 propounds the right, of an uterine brother 

not re-united, and a half-brother re-united, in taking 
The rights of the shares of the wealth : One of a different womb, being 
wnole and halt again associated, may take the succession ; not one of 
discussed 86701 ' 8,1 ^ a different womb, if not reunited : but [a whole brother, 
if] reunited, obtains the property ; and not [exclusively] 
CXLYII. the son of a different mother/’ Here, from the terms, 
one of a different womb ; son of a different mother, 
the half brother alone is not designated, but the paternal uncle, and 
others likewise, because there is nothing to distinguish such associa- 
tion : for, if otherwise, we should have the absurdity of rendering sense- 
less the union with uncles, and the rest, already established [by the 


1 — Of the text with which para. 5, commenced. Mifc, 357, Jim- Y<i. 

2 — This seems likewise to be the doctrine of the SubodhinL Cole. Mit. 358. note. 

3 Yajnayalkya Mit. 358. Jim. Va. 201,. Of the readings mentioned there, our 
author adopts. ‘ Naayodaryo dhnnam haret, and SamsrisMo nanyamatrajsdi. 9 The transla- 
tion ol some of the terms is here altered, to suit the gloss. ’ ■ 
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text at para. 1.] And there is a want of any other acts suitable to a 
state of re-union. 

11. If not re-united ; this term applies to those both preceding 
and following it as a lamp upon a thresh hold [gives light both within 
and without]. So, the word re-uni ted. by varying the application of 
it, is to be understood of the whole brother, as entitled by union, both 
of the wealth and also of the womb. The word if occurring in the 
former phrase, is to be understood immediately after this, as well as at 
the end of the text. The word exclusively [even, era | should be supplied. 

12. The following are the meanings of the terms of this text: 

‘One of a different womb, 5 that is, one of a separate 
Exposition of womb ; [such], the with, the father, the fathers father, 
the text. the half brother, the paternal uncle, aud others, if they 

be re-united, may take the wealth. If not re-united, 
those of a different womb do not [succeed]. Hence, by reason of the 
rule respecting fitness and dissimilitude, 1 the re-union of one of a 
different womb, is declared as the reason for his taking the wealth. 
A, whole brother, termed ‘ re-united,’ [ by union of the womb], even if 
not re-united [by union of the wealth], will take the property. By this 
reasoning, the community of womb alone even, is declared a sufficient 
reason. So, one re-united, as possessing union of wealth ; but if only- 
born. of a different mother, he will not take any thing whatever. 

13. From the above this results, that, the one from his re-union, 

the other from his community of womb, both jointly 
Therefore the share and take it [between them]. Manu 2 specially 
whole, ^ and half determines this ver y principle, in the right of succes- 
othej* 61 ^ re-united s * 0El amoll & re-united persons : “ Should the eldest, or 
persons, share it youngest, of several brothers, be deprived of his allot- 
equally. merit at the distribution, or should any one of them 

CXLYUI die, his share shall not be lost : but the uterine brothers 

and sisters, and such as were re-united after a separa- 
tion, shall assemble together and divide his share equally/ 5 Ik depriv- 
ed of by entering another order, by degradation from sin, or the like. 
Uterine , must be joined with brothers, in construction. And such as 
were re-united, that is, the wife, tire father, the paternal grandfather, 
the half brother, the paternal uncle, and the rest, [para. 1]. 

14. On this point, Prajapati states a distinction : “Whatever con- 

. eealed wealth is brought to light, becomes the property 

Eked property, of the re-united parceners : but lands and houses, those 
the uterine bro- B0 t re-united shall entirely take, according to their 
^wealth anTani" ^ares/ 5 Concealed wealth, what is capable of being 
mals, he shares, with hidden, by depositing in the groun d, or otherwise, as 
those re-united. as gold, silver, or the like. Such, those re-united, that 
is, of a . different womb, shall take: but landed pro- 
perty, the uterine brother [takes]. Kine, horses, and other [animals], 

I — Cole. Digest 1st. 9 note. “ In Logie, Anvya, and Vyatireka; the hrst is the 1 
relation of events, of which whenever one occurs, the other also occurs; the second is # 
the connexion of circumstances, of which when one occurs not, the other also does not 
occur/ 1 * 

2-Chapter 9th, 2IM2, lilt, 859. Jin. V a. 210. Digest 3rd, 475, , 
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the uterine and he of a different womb [shall share]. According to 
Madana, he of a different womb alone, if re-united, will take the 
houses, horses, and the like ; but it is not so noted in the text. 

15. According to the Snaiti Ohandrik£ : ‘ But if there exist only 
one species of property, out of the [above sources, as] 
A case in the concealed wealth* land, kine, and the rest, the uterine 
Snirti chandrika brother alone, even not re-united, takes it/ The proof 

tween uterine bro- ^is must considered. Am ong uterine brothers, 
£lj erSf if some of them are re-united, but other brothers not, 

nevertheless, those reunited alone will take the wealth, 
because community of womb, and re-union, exist as a double cause: [of 
succession]. Even so Gautama: “When are-united 
CXLIX. [parcener] dies, his re-united coheir shares his estate,” 

and Brhaspati : " Two brothers, who become re-united 
through affection, [after being separated] share mutually.” 


16. Here, this is the refined sense : f A soil, whether re-united with 
The son sue- or *x°fc re-united, shall obtain the entire 

ceeded, in all ca- paternal share, siij.ee the power of intercepting the, 
ses; * right to take a share, lies in the filial relation. Among 

Those re-united [several] sons also, when one is re-united, and the 
before otters not other is not, the re-united one alone [succeeds], by the 
re-united. text [para. 5th] : “ Of a re-united [coheir,] the re- 

united [coheir].” 


' And . the son of 
one reunited, suc- 
ceeds before other 
reunited persons. 


17. In a case of reunion, between a father, son, and 
any other, not being his son, the son alone [succeeds], 
because the same has already been declared [para. 8th], 
by the terms : “shall either give up, or shall retain, &c.” 


In other cases, 
the parents; and 
first of them the 
mother. 


18. In an assemblage of father, brothers, paternal 
uncles, and others, not being sons, re-united, the parents 
alone [take it]. Of them again, the mother is first, 
and then the father, according to Madana. 


19. But [after them] the brother, paternal uncle 
and the rest, shall even take and share it [equally] ; 
for among them all, the state of union exists, as the 
cause whence their right of taking [shares] is derived. 

20. So likewise, in an assemblage of un-reunited brothers, re-united 
paternal uncles, half-brothers and others, they even 
The brothers share it [in common], by reason of the two phrases 
not reunited share [the one, para 10]: “ If not re-united ; but [a whole 
with re-uni’ eduu- brother, if] re-united, obtains the property: and not 
cles, &G.J [exclusively], the son of a different mother :” (the other 

para. 5) : “ As of a re-united [coheir] the re-united 
[coheir], so of the uterine brother, the uterine brother.” 

The wife if alone 21. In case of the re-union of the wife alone, she 

■ r e-united. * alone takes it, . from the S&me text \ “ of a re-united 
[coheir] the re-united [coheir].” 


Then the bro- 
ther, paternal un- 
cle, &c., equally. 
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22. In an assemblage of the other persons, reunited together with 
her also reunited, they alone [succeed] ; she does not. 
Moreover, in commencing the topic of reunion, both 
Qankha and N£rada have declared: 1 “Among bro- 
thers, if any one die without, issue, or enter a religious 
order, let the rest of the brethren, divide his wealth, 
except the wife's separate property. Let them allow 
a maintenance to his women for life, provided these 
preserve unsullied the bed of their lord : but if they 
behave otherwise the brethren may resume that 
allowance/' “ The maintenance of the daughter of 
such an one, is enjoined, to be made out of her father's 
share : if still uninitiated, she will take a share [for 
the purpose]; if [he died] after that, her husband shall support her/' 


If others vrere 
reunited she does 
not succeed, but 
must be maintain- 
ed- 

CL. 

As must the 
daughter, who 
gets also a share, 
if uninitiated. 


28. And here, like as no necessity exists for gifts in honour of the 
deceased at the Abhyudayeshti sacrifice, because there 
can be no doubt of the existence of materials for it,® 
even so, the term, among brothers , is not [necessarily] 
required, since from the very commencement, there is 
a certainty of the agency of reunited persons, in the 
shares, or like [succession], by death, or entry into 
a religious 'order. 


Argument to 
prove that the 
text is not confin- 
ed to a case of 
brothers only. 


24. As for what Qankha, 2 3 in proceeding to expound reunion, says : 

“ Of those also, departed for heaven without male issue, 
the property goes to the brothers : In default of them, 
both parents will take it, or the eldest wife/' it, ac- 
cording to Madaua, is intended to fix the order of the 
un-reunited brothers, and the others, upon the death of 
one dying reunited, subsequent to the death of his 
paternal uncle, brother's son, or half brother, with 
whom he had previously made a reunion. And, ac- 
cording to the same authority, in this case also, first is 
the mother, and next the father [para. 18]. The eldest 
that is. she who [best] preserves her duty. 


Among un-re- 
imifed persons, 
succeeding to one 
re-united 1 with 
other members of 
the family, the 
mother is first, 
then the father the 
eldest wife. 


The sister, and 
daughter; after 
them the nearest 
3apinda. 


In default of a wife, the sister ; according as BIhaspati says :* 
“'Iiis sister also, is entitled to take a share of it. This 


law concerns one who leaves no issue, nor wile, nor 


parent,” Some read, his daughter , In default [there- 
fore] both of daughter and sister, the nearest sapinda 
succeeds. 


1 — Mit. 326. Jfm, Ya. 177, Digest 3d, 477. Reports 2d, 120. Ante section 8th 

para. 6th. * 

2— This passage, from the Vedas, is left imperfect, the £astris professing not to 
understand it themselves. 

3— Mit. 327-339. Jim. Ya. 163. Digest 3d, 473 4 — Jim. Ya, 164. Digest 3d, 476. 

JL 
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SECTION X. 

Of a IVotf.-au's Peculiar Property \ — fSlrldhcma.) 


1, Mami : l “ Wlx-t was given before the nuptial, fire [AdhyagniJ 

what way presented in the bridal procession [Adhy&- 
The sources of y&hanika] what was given in token of love [Priti- 
a womans ^ pru- ,]atta] and what was received by her from her brother, 
^ e !^ T aie biX * her mother, or her father, are denominated the six-fold 
property of a woman/ 5 

2. Sir fold, is here used in order to prevent [its reduction to] a 

smaller number, a [position] which borne out by the 
Ami not hss ; word other in the following text of Y&jiiavalkya : 3 
i)nt may be more. ><■ 'What was given to a woman by the father, the mo- 
ther, the husband or a brother; or received by her at the nuptial fire 
[Adhyagiii], or presented on her supersession [adhivedanika^a j], as also- 
any other [separate acquisition], is denominated a woman's property. 55 

Vishnu 3 likewise specifies more [than those six]: “ What 
Others specified, has been given to a woman by her father, her mother, 
her son, or her brother ; what has been received by 
her before the nuptial fire, [Adhyagnyupagata], what has been present- 
ed 5 to her on her husband's espousal of another wife - [adhi vedanika ],, 
what has been given to her by kindred, as well as her perquisite [Qulka], 
and a gift subsequent [Anvadheyika], are a womans separate property. 55 

3. In explanation of property given before the nuptial five 
[AdhyagniJ and the other kinds, K^tyayana 4 says: 
“ What is given to women at the time of their marri- 
age, near the nuptial fire, is celebrated by the wise as- 
womans property bestowed before the nuptial fire 
■■[Adhyagiuka]. 55 “ That again, which a woman re- 
ceives- whilst she is conducted from her fathers house 
[to her husband's dwelling] is instanced as the pro- 
perty of a woman, under the name of gift presented in 
the bridal procession [Adhyavahanika]. 55 What has- 
been given to her through affection by her mother-in- 
law, or by her father-in-law; or has been offered to 
her as a token of respect, is denominated an affection- 
ate present [Pritidatta].” 5 “ What has been received 
by a woman at time , subsequent to her marriage, from 


1 — Chapter Cali, 101. MIL $00*365. Jim. Va. 70. Digest 3d, 557. 

2 -41 it m. Jim. \ T L 73. Digest 3d, 55S. 

(a) See Mnnlriou note he. Mori. Dig. 596. She may sue her husband for it. — Ed*. 
3 — Jim. Vii, OS, Digest 3d, 562. where Tor 4 son 3 , bread * friend/ 

•i— Mit 336. Jim, Va. 70. Digest 3d, 558, Reports 1Y, Si* 

. 366, note. 


Each gift defin- 
ed ; 

1st, before the 
nuptial lire- 

2d, in the bri- 
dal procession. ■ 

3 el, through af- 
fection. 

41. h, gift sub- 
sequent. 

5th, the per- 
quisite. 
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•or for works, is called her perquisite [yiilkn].” The meaning is, when 
the bride docs not jo:s usualj obtain 1 household uten- 
CLIL sils and the rest, then, whatever Is given toiler at the 

•6th, for super- time of her marriage as the price of them, is termed 
•session. her perquisite. Whet- she receives on her. supersession. 

•[adhivedanika] is explained by YajSavaikya: 1 2 3 “To 
-a woman, whose husband marries a second wife, let him give an equal 
sum [as a compensation] for the supersets) on, provided no separate pro- 
perty have been bestowed on her: but if any have been assigned, let 
him allot half.” Half, here moans only so much as will [when added 
to her own property, make it] equal to the [prescribed] amount of 
-supersession. " 


4. Devala : " That which a husband has promised 
Promise of dower for separate property [stridhana] must be made 
is a debt. good by his sons, even as a debt” Promised , to his 
wife (striyaij. 

5, On the subject of giving propevty to women, Katyayana further 
declares : " Separate property, excepting immoveables, 
Nature sad is to be given to women by their .father, mother, hus- 
amount of a wo- band, brother, and kindred, according to their, means, 
property 6 f&r as two thousand.” The wealth to be given ex- 
cludes immoveable property, and must not exceed two 
thousand panas, according to Madana. So Yy&sa: 4 "A present, 
amounting to two thousand [pan&s] f - at the most, may be given to a 
woman, out of the wealth.” And this sum, of two thousand [panas] 
■at the outside, is to be given every year, so that in a period of many 
years, more would by this [means be given]. If they are able, even 
immoveable property may be given, according to the same, (Madana.] 


6. But, in property given to a woman with a view of cheating the 
heirs out of it, as well as ornaments or the like, given 
Property frau- to her merely for the purpose of wearing, a woman 
dulentiy given or } ias no ownership [or property] ; for thus says K£by£- 
y*waa : "But whatever has been given to women with 
a fraudulent design, as well as entrusted to them for 
use, by their father, brother, or their husband, is declared not to be 
women’s property, [Stridhana].” 


1 — Mii. S67. Jim. Va* 69. and note. The Mayakha follows the reading of the 
Eatnakara, ci Svaknlafc tatha.” 

2 — Digest 3d, 563. Jim. Va. 92. and note. The reading cf die Digest;, as far as it 
■agrees with the gloss of our author, is retained, 

3.— Mifc. 375, and note. Jim. Va. 63. Digest 3rd, 17. Tlic Mayuklia agrees with 
the Mitakshara. 

4 — See Chap. 22nd, for the value of the pana. Of the various readings of this 
text noticed in J im, Va. 72., our author adopts: ff Dvisauasrah paro dayafil” Digest 
•ollrcl S3. 
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IVomen, have 
no absolute pro- 
perty in their earn- 
ings; or - in any 
but the first six 
hinds. 

GLUT. 


In what they have earned by the arts, or obtained from friends 
or those distinct from parents or the rest, women have 
no property; for thus says the same author: 1 “ The 
wealth, which is earned by mechanical arts, or which 
is received through affection from any other [but the 
kindred], is always subject to her husband’s dominion. 
The rest is pronounced to be the woman’s property.” 
However, though a text 3 says : A wife, a son, and a 
slave, are [in general] incapable of property [Nirdha- 
’ na] : the wealth which they may earn, is [regularly] 
acquired for the man to whom they belong it also relates [only] to 
wealth earned by mechanical arts and the like. It is moreover agree- 
able to reason, to refer this also to their not having absolute dominion 
in wealth received on their supersession [Adhivedanika] and the rest. 

8. Again, though Manu says : s “ A woman should never make ex- 
penditure from the goods of her kindred [which are] 
In some kinds, common to [her and] many; or even from the pro- 
they possess ab- perty of her lord without his assent” {Expenditure, 
so me pi ope i is disbursement,) yet, in some kinds of wealth, they 
are declared to possess sole property, by Katy&yana d “ That which is 
received by a married woman, or with a maiden, in the house of her 
husband, or of her father, from her brother or from her parents, is 
termed the gift of affectionate kindred [Saud&yakam]. The indepen- 
dence of women, who have received such gifts, is recognised in regard 
to that property, for it was given by their kindred to soothe them, and 
for their maintenance.” “ The power of women over the gifts of their 
affectionate kindred is ever celebrated, both in respect of donation and 
of sale, according to their pleasure/even in the case of immoveables.” 

9. But over immoveable property given them by 
But not m ini- their husbands, they do not possess full power, from 
SrffKC tMs text of N*nuk:» “What has been given by 
baud. an affectionate husband to his wife, she may consume 

as she pleases, when he is dead, or may give it away, 
excepting immoveable property.” '(a) 

10. The non-existence of absolute power, in husbands and the rest, 
over women’s property, is declared by the same 
author : 6 u Neither the husband, nor the son, nor the 
father, nor the brothers, can assume the power over a 
woman’s property, to take it or bestow it : If any of 
these persons by force consume the woman’s property, 
he shall be compelled to make it good with interest, 

2 — Of Maim, Cbap. 8-416. Cole, on oblig. 


CLIY. 


Husbands and 
others do not pos- 
sess absolute 
power, over wo- 
men's property. 


1 — Jim. Ya. 75, Digest 3rd, 566. 
p. 232. Digest 2nd, 190-249. 

3 — Cbap. 9th, 190. 4 — Mit. 366. Cole, on Oblig. p. 26-28. Jim. Ya. 75. Digest 

3rd, 573, Reports 1st, 64.. Of the readings noticed, our author reads ‘bhratufi* and 
i Kanyaya sanlham •* in the last following the Mit&kshara, hi the first, the other school. 
See Section 7th, para. 13. 

5 — Cole, on Oblig. 28-233, Digest 3rd, 575. Jim. Ya. p. 76. Mit. p. 254., where it 
is attributed to Vishnu, 

6— Jim. V<i 77- Digest 3rd, 574., where it is attributed to Katy ay ana. 

(a } See Doe d- Kulktmmal v. Kvppu Filial , 1 Mad. IT. 0, Rep. 8'5, 88, 90. — M. 
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and shall also incur a fine. If such person, having obtained her con- 
sent, use the property amicably, he shall be required to pay the princi- 
pal when he becomes rich.” Manu : l “ Such kinsmen, as [by any pre- 
tence] appropriate the fortunes of women during their lives, a just 
king must punish with the severity due to thieves u Such orna- 
mental apparel, as women wear during the life of their husbands, the 
heirs of the husband shall not divide among themselves : they who do 
so, are degraded from their tribe.” Wear , meaning, things worn by them, 
which have been given to them for the purpose by their husbands or the 
others. Devala : 3 “ Her maintenance, ornaments, perquisite, and gain, are 
the separate property of a woman ; she herself exclusively enjoys it, and 
her husband has no right to it unless in distress " If 
Though a bus- - he let it go on a false consideration, or consume it, he 
hand [but^ ayriti mils fc repay the value to the woman with interest; but 
unde/ certain eir- be may use the “property of his wife, to relieve a dis- 
cimistaiices, tressed son.” Maintenance , wealth given her by her 

father, or the others, for the purpose of subsistence. 
CL y. Gain,, interest [or profit]. To let go, get rid of, and 

give away, have all the same meaning in this place. 

, , f , . The word son is here used in its general sense, for [any 
compelled Xo^q- member of | the family. Y£jnavalkya 5 “ A husband 
store it. is not liable to make good the property of his wife, 

taken by him in a famine, or for the performance of 
some religious duty, or during illness, or while under restraint ” Here, 
by using the word husband alone, it is virtually declared, that woman's 
pri vate property must not be taken by any other but him, even when 
distressed by" a famine or other calamity. Religions duties, such as are 
indispensable. Under restraint , in prison. 

I L In some cases a husband, though unwilling, may’ be forced to 
restore it ; for, says Devala : 0 “ But if the husband have 
A husband in a second wife, and do not show honour to his first wife, 
some ca*es may he shall be compelled by force to restore her property, 
restore it t0 though amicabfy lent to him. If suitable food, raiment, 
and dwelling, be withheld from the woman, she may r 
exact her own [property,] and take a share [of the estate] ivith the 
co-heirs.” That is, at thsir hands. 


1— Chapter 8th, 29. 

2 — Chapter 9th, 200. Mit, 375-273. Digest 3d, 571. Reports 2nd, 407. 

3 — Jim. Va. 74, and the note there. Cole, on Obiig. 283, Digest 3rd, 577. At the 
present, day, where the woman's dower is high, it is pun out at interest, which is the 
meaning given to gain, by Jim. Va. and his commentators. 

4— Digest 3d, 577, 

5 — Cole. Mit, 374. Jim. Va. 77. Cole, on Obiig. 233. Digest 3d, 578, q. y. Reports 

1st,. 371. ■ 

6— Jim. Va. 77* Digest 3d, SSl-lvt by both it is attributed to Katyayana, mi 
joined to the foregoing texts of that author. 
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12, This however, relates to a virtuous wife, for a wicked one 
should receive no portion ; and accordingly, the same 
A wicked wre author says : 1 :c But a wife, who does malicious acts 
gets no separate injurious to her husband, who acts improperly, who 
property oi po*.- destroys his effects, or who takes delight in being 
ii0ih faithless to his bed, is held unworthy of separate pro- 

perty.* And again :' 2 “ Wealth was conferred for t he purpose of defray- 
ing sacrifices ; therefore distribute wealth among honest persons, not 
among women, ignorant men, or such as neglect their duties.” 


13. The right of succession after a woman's decease, that [part of 
her] private property which is entitled a gift subse- 
quent. [ A nvadheya/ h )} is thus settled by Maim : 3 “ What 
she received after marriage (ginyadheya j from the 
family of her husband, and what her lord may have 
given her through affection, [pritena] shall be inherited,, 
even if she die in his life-time, by her children [ Praj a]/ 3 
The term children is thus explained by the same 
" On the death of the mother, let all the uterine brothers, 


The successors 
to a woman’s pro- 
perty are her 
children. 

CL VI. 


author : 

■and the uterine sisters, equally divide the maternal estate.” 


14. When, from non-existence of daughters and the rest, the 
right of inheritance devolves even to the sons, from their 
Argument against connexion, then it becomes reciprocal When this 
the reciprocal right is taken up by unmarried daughters, then [the 
sons and the son ,s succession arising from] that connexion, is at end; 
daughters. but, according to the Mitaksharfi, 5 * it is not declared 
that the succession pertains [equally or] reciprocally 
to the brothers and unmarried sisters/ yet, it has been said by others : 
5 It is declared, that there is no original connexion of sons and daughters, 
in property received by their mother after marriage [Anvadheya], 
or given by her husband through affection, [Priiidatta.] 


15. The distinctions in succession among daughters, are pointed 
out by Kami: 6 “ A woman’s property goes to her chil- 
dren, and the daughter is a sharer with them, pro- 
vided she be not gi ven away ; but if married, she re- 
ceives a mere token, of respect.” Is a shaver, shares 
equally with the sous. Not given away , unmarried. 
It means, that if there be one [unmarried], then the 


Among daugh- 
ters, the unmarried, 
are first, sharing 
with sons. 


1 — Digest 3d, 535. Ante sec. Sth, nara. 8th, but the reading there is somewhat 
different. 

(&) from am c after* and d l hey a f to be received.’ — Ed. 

2 — Mil. 339. Digest 3d, SSG. 

3— Chap. 9th, 195. -1-Chap. Sth, 192. Mil. 370.. Jim. VI 78. Digest 3d, 5S7. 

5— Page 371. not quite in the words of our author. 

8— It is not a text of Manu, but of Brhaapati, quoted by Kulluka in his gloss on the 
above text of Manu, and likewise in Jim. Va- 78- and Digest 3d, 588. Of the readings 
noticed, our author follows that of “ iabbate mana matrakam,” and himself, in para. 35 
refers it to JBHiaspati. 
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married [daughter ] receives a mere token of respect, that is, only some- 
thing very small. If there be no unmarried daughter, 
the share of the married daughter is equal to that of 
the brothers, according to the text of Katya yana : 1 
u Married sisters shall share with [brothers or] kins- 
men.” 


If none unmar- 
ried, the married 
ones share with 
sons. 


16. Some trifle also must be given to the daughters of those 
daughters, according to the text of Manxi -? “ Even 
to the daughters of those daughters something should 
be given, as may be tit, from the assets of their mater- 
nal grandmother, on the score of natural affection ” 


. The daughter’s 
daughters get 
something- 
CL VII. 


17. But all acquired by marriage [Yautaka] goes to the unmar- 

xted-daughter alone, not to the son. So a prior text 
all property ae- of the same : 3 . <<r Property given to the mother on her 
quire cl by marri- marriage [Yautaka] is inherited fry her [unmarried] 
and not the son daughter. Property given on her marriage , what- 
takes. ever is received by her at the time of marriage or 

other [ceremony] whilst seated together with her hus- 
band ; for, according to Madana : 4 The word Yautaka, is, in the 

Nighantu, derived from their being then joined together [Yuta]/ 

18. In respect to woman’s property, . before enumerated in the 
All the ro >ei* ^ ex ^ s other sages, distinct from that acquired 

1 except 1 ° t wo subsequent ...to marriage [Anvadheya] * or through 
kinds, goes to their husbands affection [Pritidatta], these distine- 
daughtersnmmnr- tions are declared by Gautama : 4 “ A woman’s pro- 

ried or unprovid- p er ty goes to her daughters, unmarried or unprovid- 
cU< ed.” Unprovided, such as are destitute of wealth. 

19. The' daughter of a Brahmam wife, however, shall take the 

wealth of her step mother ; thus Mann : 5 “ The wealth 
A distinction of a woman, which has been in any maimer given to 
when wives of dif- } ler by her father, let the Brahmani damsel take ; or 
eien c ass exis . j e £ y. belong to her offspring.” By giving the particle 
or the sense of c and,' we have it, f and shall be shared by [her issue]/ 
Some say, that the word Brahmani is used to denote any girl of equal 
or superior caste, but the proof of this must be well examined. 


•20. ' If there be no daughters, then the issue of 
In default of those daughters succeeds, according to the text of 
daughters, their N^rada : s “ Let daughters divide their mother’s 
issue succeeds. « wealth ; or, on failure of daughters, their male issue 
[tad anvava.”] 


1— Digest 3d, 594. 2— Chap* 9th, 193. Mit. 270. Digest 3d, 600. 

3— Chap. 9th, 131, Jim. YL 82, and notes. 4— Ante, Sec. Sib, para, 12. Reports 
2d, 448. 

5— Chap. 9 i.h, 198. Mit. 372. Jim. Ya. S3. 

6— Mit. 370 and note. Jun. Ya. 82. I11 the former, it is translated "their male 
ms ur.” in the latter, "her male issue,” our author prefers the former : see para. 2S. 1 
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21. A distribution among daughters by different mothers, as well 
D : t *'l i tion ' *>- as araon g ^ ie different daughter’s sons, to be just, 
mon !f daughters, Lfiust be apportioned after the example of that pre- 
and among 5 their scribed for the sons of different fathers, where the par- 
sons, is accord- tition is according to their father’s shares [not to the 
mg to mothers. number of the sons of each father,] 1 


22. However, Y£jaavalkya says : 3 “ The daughters share the resi- 
sidue of their mother’s property, after payment of her 
debts, and the issue succeeds in their default.” And 
here again, some say, the word issue [anvaya,] 1ms 
reference to the offspring of the daughters ; whilst 
others hold, that if she leave no daughter, even her 
sons may take it, since the word tad 3 in the text of 
N&rada above, distinctly points out the mother alone ; 
and this [first] doctrine agrees with custom. The re- 
sidue after payment of her debts; on this subject 
those acquainted with the ancient law have declared, 
that the sons alone must take the property, [if only] 
equal to, or less than, the amount of debt. 


The issue of 
the daughters, 
succeeds on their 
default. 

CL VIII. 

Sons take the 
property, if the 
debts are equal to 
it, or more. 


On failure of 
daughters and 
their issue, sons, 
and their issue. 


24. 


23, If daughters or the rest do not exist, the sons, 
grandsons, and the rest must take it, for thus it is 
declared by Katyayana : 4 “ But on failure of daugh- 
ters, the inheritance belongs to the son.” 


This right of inheritance, of daughters and the rest, in the mo- 
ther’s property, exists only in wealth given before the 
nuptial fire [adhyagni j and in the bridal procession, 
[adhy&v&hanika,] and the other [kinds] above re- 
corded in the’ texts [paras. I — 2—3,] specifying wo- 
man’s property ; for, if relating to all wealth in which 
their mother has any property, it would go to. set 
aside those texts [limiting it to six.] 


The right of 
the daughters and 
their issue, con- 
fined to the six 
kinds of property. 


25. 


From this we must understand, that the often repeated term 
‘ woman’s property,’ which Bihaspati, Gautama, and 
the rest, have adopted ; for example : “ A . woman’s 
property goes to her children [para. 15,] “A "wo- 
man’s property goes to her daughters,” [para. 18,] and 
the like, relates even to the texts above delivered. As 
many again as, even without actually keeping the phrase, * woman’s pro- 
perty/ have parallel expressions, such as, f divide the maternal estate/ 
[Manu, para. 13,] or the like, all those in like manner have reference to 
the same texts, by a combination of objects having the same origin. 


The term * wo- 
man's property 5 
confined lo i.he 
preceding texts. 


1 — See Section 4ih, para. 20. 2 — Mit, 266-7-36,3. Jim, YL S3. 

3- Our compilers read tada, following the modem Benares copy, but it is evidently 
wrong, tiie whole. argument miming on the word fad as a pronoun. 

4-Jlxn. Va. S2 ; Digest 3d, 59L 
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28. However, the text of Y£jnava!kya •} <f Let sons divide equally'; 

both the effects and the debts, after [the demise of] 
their - two parents**:” relates to [what is] acquired by. 
the act of partition and the like, with the exception 
of that declared in the above texts [as womans pro- 
perty.] From this it is clear that, if there be daugh- 
ters, the sons or other heirs even succeed to the > 
mothers estate, distinct from that part before described 
[as woman's property.] 


Wonsan’s pro- 
perty 5s an excep- 
tion, to the gene- 
ral right of sons. 

CLIX. 


27. Again, if there be no offspring of either sex, the further [suoeec* 
On default of sion] is declared by Yajfmvalkyay referring to the 
offering, the kins- • above-mentioned woman’s property: “'Her kinsmen 
use!) succeed. [B&tidhava] take it,' if she die without issue.” 


,28. The same author expounds the succession of kindred [Ban- 
dhavrf) to be according to the different kinds of marri- 
Their right de- age : s “ The property of a childless woman married in 
pends on the par- the form denominated Brahma, or in any of the other 
wliicdnhe° woman- four [unblamed modes of marriage,] goes to her husW 
was married. band: but if she leave progeny, it will go to her 

daughters; and in other forms of marriage [as the* 
Xsura, &c.] it goes to her father, and mother, on failure of her own 
issue.”] [In the one case,] if there be no husband, then the nearest to i 
her ,j.n Jiis [tat] own family, takes if ; and [in the other ease], if hew' 
fattier So not exist, the nearest to her , in [her] father’s family succeeds, , 
[for the law that:] To the nearest sapinda, the inheritance next jbe-. 
longs,” as declared by Manu 1 2 3 4 5 denotes, that the right of inheriting her: . 

•wealth, is derivedjrv&n from nearness of kin to, the ^deceased, ..[.female]' 

under discussion — and, HiougHf he' Mit akshar^* holds, ‘ that on failure 
of the husband, it goes to his- [tat] nearest kinsmen [sapinda] allied by 
funeral oblations;’ and, ‘ on failure of the father, then to hi.% [hdj 
nearest sapindas ,;’ yet, from the context it may be demonstrated . th:J; 
her nearest relations are his nearest relations ; and [the pronoun tat 
being used in the common gender,] it allows of our expounding the 
passage *' those nearest to him, through her, in his own family for the 
expressions are of similar import. 

29. In the Brahma or in any of the other four, relates to the Brfih- 
The effect of Hianical class, on account of these [rites] being the only 
these rit$s is dif- ones lawful in respect to them. But as the Qfeidharva 
ferent in the 'dif- rite is also lawful to the Kshatriya class and the rest, 
ferent classes. so ’also, the wealth of her who has been married ac- 


1 — Mit. 263. lira. Ya. 55, The last hemistich of this text was quoted-above, para, 
22, See section 4th, para. 17- 

2— Mit. 367. Jim, Ya. 91. Digest 3rd, 613. 

3 — Mit. 368. Jim. Va. 86. Digest 3rd, *606. These riles are explained, Digest 

3rd, 604. . 

4 — Gkap # 91b, 187* Mit. 347. Jim. Ya. 217. Ante section St-h, para, 19. 

5— Page 368. The correctness of this version is doubtful. * 
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cording to that form devolves to her husband alone., 
CL3C And so Maim " It is ordained, that the property of 

a woman, married by the ceremonies called Brfthma, 
Baiva, Arana, G&cdharva, or PrajSpatya, shall go to her husband,^ if,, 
she die without issue.” “ But her wealth, given on the marriage called 
Asura, or on either of the two others Pai^eha and. Bikshusa] is or- 
dained, on her death without issue, to become the property of her 
mother and her father.” 


. 30. On failure of the husband of a deceased woman, if married 
according to the Br&Lma or other [four] forms ; or of 
Heirs of a wo- ..her parents, if married according to the Asura or other 
man on failure of £ wo f orms ^ the heirs to the woman's property, as ex» 
SclniJd! P^ded above, are thus pointed out 'by Exbaspati :• 
“ The mothers sister; the maternal uncles wile ; tne 
paternal uncle’s wife ; the father’s sister : the mother-in-law, and the 
wife of an elder brother, are pronounced simihth to mothers. If they 
leave no son born in lawful wedlock, nor daughter’s son, nor Ms son, 
then the sister’s son and the rest shall take their property.” Here must 
•be understood, f on failure both of the daughter, and also of her 
daughter/ because only on failure of them does the right of inheritance 
* pertain to the son horn in wedlock, or to the daughter’s son. 


The son in that 31. In respect of property given by the kindred 

case inherits pre- [Bandhu] at an Asura marriage or the like, Katy&yana 
scuts from kin- says : s “ That which has been given to her by her 
kindred, goes, on failure of kindred, to her son.” 

And the bro- 32. But on the subject of the perquisite, Gauta- 
thers get the per- ma holds A “ The sister’s perquisite belongs to the 
quisitc. uterine brothers ; after [the death of] the mother.” 


And the bro- 
thers get the per- 
quisite. 


33. But what Qankha says: 6 a The lover [may take hack] his 
nuptial present [on the death of his betrothed mis- 
Gifts to be res- • tress]/’ must be understood of one, dying previous to 
tored to the bride- the celebration of the marriage. Here it is further 
gt00m * remarked by Yajnavalkya : 6 “ If she die [after troth 

OL’XI. plighted], let the bridegroom take back the gifts which 

When the bride lie had presented; paying however, the charges on 
thsL. before mar- both sides.” The meaning is, that the husband may 
charges e llc take back, if his bride be dead, what remains^ of the 
perquisite previously given, after calculating the ex- 
penses, incurred by himself and by her father. 


.1 — Chapter 9th, 106-7, Jim- V a. 87. Digest 3rd, 607-8. 

3 — Jim. Ya« 96. Digest 3-817. Iu the translation i*f Jim. Va. the maternal uncle is 
put. for his wife,. and the paternal uncle’s wife is not noticed. The present version will 
be found in the Digest Sd, 6IS, except that hi a son is there explained, the sons son. 

3—dhn. Va. 98. Digest 3d, 594-615. In both, it is * husband? instead of son. 

■ 4— Mifc. 381), Jinn Va. 94. Digest 3d, 614. All the authorities seem in favor of this 

version against Jlmnta Vahana. 

5 —Digest 3«h 614. 6— 1M it. 373. 
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ior. 


Fre seats by the 
maternal kindred, 
belong to the bro- 
thers t.'f a ueeeus- 
ed damsel. 


to a % m rvv 


some points Sanddhayana records a distinction ; l 2 3 The 
wealth of a deceased damsel, lot the uterjme brothers 
themselves take. On failure of them, it shall belong 
to the in other; or if she be dead, to the father.” Those 
skilled in the ancient law have declared, that this re- 
lates to ornaments or the like, presented by the mater- 
nal grandfather and the rest at the time of betrothal, 
afterwards] dies before completion , of the marriage. 


ho 


Here ends the subject of woman's property. 


■ SECTION XL 

Of exclusion from, inheritance , — (Anam-ga). 


1. Yajnavalkya says ? “An impotent person, an outcast and 
his issue ; one lame, a madman, an idiot, a blind man, 
Persons exnud- and a person afflicted with an incurable disease, as well 
ed^Jrom^kherit- as others [similarly disqualified], must be maintained, 
m ai lit a iuedT & excluding them, however, from participation.” His 

issue , means the offspring of an outcast. 

but may recover 2. If, after division, virility or the other [absent 

their rights. qualification] be regained, by medicine or other means, 

the person will then receive his share, like as a son 
born after partition [does]. 5 

3. Manu says : 4 “ Impotent persons and outcasts ; persons bom 
blind or deaf ; madmen, idiots/ a ) the dumb, and such as 
Disinherited per- i iave } os t a sense [or limb,] nirindriya], are excluded 
sons enumera f rom a share of the heritage/’ Have lost a sense, de- 
prived of the nose [or smell,] or the like. Narad a also declares : 5 " An. 
enemy to his father, an outcast, an impotent person, and one 
formally expelled (Apay^trita), take no shares of the inheritance, even 
though they be legitimate : much less if they be sons 
CLXII. of the wife by an appointed kinsman/' 6 " One afflict- 

ed with an obstinate or an agonizing disease, an idiot ; 
one insane, blind, or lame, must be maintained by the family, but 
their sons take the shares [of their parents/’] 


1 - ~M.it. 374. Jim. Yd, 90, Digest 3d, 612. 

2- Mit. S60. Jim.Va. 103. Digest 3d, 321. Reports 1st, 412. 

3 - Ante Sec. 4th, 'para- 35. 4 — Chap. 9th, 201. Hit. 381. The term 

Nirindriya is explained, in Jim. Va. 103 note 7, Reports 1st, 78. 

5 — Mit. 361, Jim. Va. 104, Digest 3d, 303. Reports 1st, 78. Oar author adopts 
none of the readings noticed by Jim. Va. but takes that of pankliab text 'below. 

0 — Digest 3d, 303. 

(a) The mental incapacity which disqualifies a Hindu from inheriting on the 
ground of idiocy is not necessarily utter mental darkness. A person of unsound mind 
who has been so from birth is in point of lawman idiot. The reason for disqualifying a 
Hindu idiot is his unfitness for the ordinary intercourse of life. Tinmamagal JLmmal v. 
Mamasvdm Ayyctngdr, ] Mad. H, 0. Ib i p. 2x4, Of. Go. Litt. 247 a, — Ed. 
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■che term ‘formal- 
ly expclioii/ 


4. Formally expelled, one turned out by his kinsmen with the cere- 
mony of kicking down a, waterpot or the like, fur high 

Explanation nf treason [K&jadroha] or a similar crime, according to Ma- 
dana. It properly applies to one who goes across the 
sea in a vessel or the like, to another quarter of the 
globe, for the sake of a livelihood ; [for] 1 : “ Communion is not permit- 
ted with a Br&hman [.Thuja] who has passed the sea in a ship, even 
though he has performed penance for it therefore, connexion with 
such an one in this age of the world, is reprehended. And no form is 
laid down for performing the ceremony of kicking down the waterpot, 
or for expulsion for high treason. Cankha andLiklii- 
ta :* “ The heritable right of him who has been formal- 
... — ^ A * jy degraded [Apay&trita], and his competence to oiler 
oblations of food and libations of water, are extinct.” 

5. Yasishtha d They who have entered into another order, are 
debarred from shares.” Mere are meant the perpetual 
student, the hermit, and the ascetic. KatySyana* 
<c But the son of a woman married in irregular order , 
as well as he who is produced through a kinsman 
[Sagotra], and an apostate from a religious order, never 
obtain the inheritance.” • 


Persons entering 
another order de- 
barred from shares 
and -sous of wo- 
men married in ir- 
regular order. , 


6, [Produced] through a kinsman, means one. bom of a woman 

„ , married to one of her own [Sagotra] relations. The 

thatTerm 1 A ° n °* son °f a woman married in irregular order, means, ac- 
1 " ’ cording to some, the Kshetraja, Kanina, and other sons. 

But, when the marriage of a younger daughter has been celebrated 
whilst her eldest sister is still unmarried, they are then both said to be 
‘ out of their order and this is the proper application of the term 
[Akrama.] If he be of the same class as his father, his 
qualification for inheriting is declared by the same 
author 5 : <f But the son of a woman married in irre- 
gular order may be heir, provided' he belong to the 
same tribe with his father : and so may the son of a 
man, belonging to a different [but superior] tribe, by a woman espoused 
in the regular gradation. 

7. Also, if sons be begotten by a husband on a wife sprung from 

a higher class, they shall not take the inheritance, for 
S--ns by a woman thus says the same author; 6 “ The son of a woman 
vot* inherit ^ C ° ma ™ e( * to a man of inferior tribe, is not heir to the 
estate. Food and raiment for life are considered to be 
due to him by his kinsmen.” 


CIiXiTI. 
if of the same 
class as the father, 
the son may in- 
herit. 


1— -General note to Manu. Smrti (3). 

2— Digest 3rd, 300. Jim. Ya. 101, which attributes it to A'pastamba. 

3 — Islit. 355-361. Digest 3rd, 327. 4— Jim. Ya. 10i, and notes. Digest 3d, 325-6. 

5 — 0 — Digest 3d, 326, Jim Va. 105. Of the readings mentioned, our author has, 
‘ grasspchliadanain aUmdum/ 
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8. If there foe other sons endowed with good qualities, the in- 
heritance is not to foe taken by a vicious one ; for says 
(h-s no| A °^nfo« { tir L ^ anu ;l “ ^ those brothers, who are addicted to any 
if otter sens exist! vice, lose their title to the inheritance.” Bihaspati: 3 

“ Though foorn of a, woman equal in class, a son desti- 
tute of virtue is unworthy of the paternal wealth : it is declared to be- 
long to those kinsmen who offer funeral oblations to the deceased, and 
are of virtuous conduct.” “ A son redeems his father from debt to 
superior or inferior beings ; consequently there is no use for one who 
acts otherwise/ 1 


9. But all those excluded from participation must be maintained 
during the rest of their lives, by those who get the 


Persons exclud- 
ed from inherit- 
ance, must be 
maintained, as 
long its they live. 

stint 3 signifies ' 
one of Yajiiavalkya [para. 1 :] 
must still be maintained.” 


estate, from this text of Maim 3 : “ But it is lit, that a 

wise man should give all of them food and raiment, 
without stint, to the best of his power : for he who 
gives it not, shall foe deemed an outcast/’ ( Without 
as ion £ as they live/) as well as from the foregoing 
Those excluded from inheritance, 


10. Those who have entered into another order, and outcasts, as 
well as their respective sons, are not to be maintained. 
Except those Thus Yasishtha says : iJ They who have entered into 
entering anotlier another order, are debarred from shares [para. 5] : as 
ancfuieir a * s0 aii impotent man, a madman, and an outcast; but 
let the impotent and madman (receive) a mainte- 
CLXIY. nance.” Here, the maintenance of two only being 

mentioned, is meant as an indication that the others 
are excluded, Devala : l “ When the father is dead [as well as in his 
life-time,] an impotent man, a leper, a madman, and idiot ; a blind 
man, an outcast, the offspring of an outcast, and a person fraudulently 
wearing the token [of religious mendicity,] are not competent to share 
the heritage : food and raiment should be given to them, excepting 
the outcast.” Wearing the token , assuming a prohibited mark [lib gal 
Bauddh&yana : 5 “Let the co-heirs support with food and apparel those 
who are incapable of business, as well as the blind, idiots, impotent 
persons, those afflicted with disease and calamity, and others who are 
incompetent to the performance of duties, excepting however the out- 
cast and Ins issue.” Even those degraded from the life of an ascetic, as 
well as their sons, are neither of them to be maintained, according to 
Madana and others. 


I —Chap. 9th, 214. Jim. Va. 102. .Digest 3d, 399. 

2— Jim. Va* 102, Digest 3d, 301-2, where the term protriya is applied to the kins- ' 
men themselves, as an illustration merely. 

3— Chapter 9th, 202. Mit. 362. Reports 1st, 412. 

• 4 — Jim. Ya, 103. Digest 3rd, 304, 5-Jlm. Va. 104. Digest 3rd, 316. 
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11. But the blameless sons, even, of one from these causes disin- 

herited, shall take a share, according to the text of 
The qualified Vishnu*: 1 “ The legitimate sons, even of these, [are ■ 
sonsdadisiniie. sharers of the patrimony ;] but not the sons bom to 
Hierit^with a degraded man after the commission of the act which- 
tain exceptions/ caused his degradation, nor those who are procreated 
[on a woman of a higher class, that is] in the inverse 
order of the classes : their sons do not participate, even in the property 
left by the paternal grandfather and this of YSjnavallcya : 3 But 
their sons, whether legitimate, or the offspring of the wife by a kins- 
man, [Kshetraja] are entitled to allotments, if free from similar 
defects/' 

12. Y6jfiavalkya s delivers a special rule concerning the daughters 

- and wives of these : ,f Their daughters must be main- 
Special rule for tained likewise, until they are provided with Ims- 
, wives an< * bands/' “Their childless wives, conducting them- 
cau “ 1 e,s * selves aright, must be supported ; but such as are un- 

CLIY chaste, should be expelled : and so indeed should those 

who are perverse,” If she be unchaste, a woman must 
be turned out of doors, and without a maintenance/ a ) A perverse wo- 
man also should be turned out of doors, but a maintenance must be 
provided for her, according to Madana, and others. 


CHAPTER Y. 

NON-PAYMENT OF DEBTS, — [bNA'DA'nAM/Z//] 


SECTION I. 

Of Loans in General. 

1. Bxhaspati explains, on this subject, the rules for regulating a 
creditor's conduct, or transactions : “ A prudent lender 
Loans, should always deliver the thing lent, on receiving a 

pledge [Bandhaka] of adequate value, either to be 
CLXVI. used by him, or merely kept in his hands ; or with a 

sufficient surety [Lagn&ka], and either with a written agreement, or 
before credible witnesses.” A pledge, such as this, when the pawnee 

1— Digest, 3rd, 316. / 

2 — Mit. 383. Jim, Ya. 107. Digest 3rd, 322. Reports 2nd, 6C9, properly apply- 
ing to paras. 1-2, but omitted. 

3— Mifc. 308. Jim. Va. 107. Digest 3rd, 342. Reports, 1st, 412. 

(a) See Yajnavalkya. ii. 283 — >286: Case I\ r o. 2 of 1823. 1 Mad. Sel. Dec. 386. 
M. 8. I). 1857. p. 139. S. A. No. 369 of 1862, 1 Mad. 'll C. Rep .—Ed. 

(b) %ra.Umm (from rna * debt’ and dd&nam f taking’) means c Recovery of debts 
by legal process/—.®#. 

4— Digest 1st, 10. Strange’s Elements 1st, 27G-306. Dhanika, Uttamar^ika— -a 
lender, obligor, creditor, Rnika, Udliamarnik.— the borrower, 'obligee, debtor. 
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promises, * As long as I fail to clear off thy debt, so long will 1 not alien- 
ate, either in gift, sale, mortgage or other mode, this house, field, or 
other [pledge/] Surety , one standing in the debtor’s room. The same 
author says: 1 “That loan [rna] which, increased to four times or 
eight times the principal, is [thus] received back, without apprehen- 
sion of sin, from an abject or distressed person, is called a loan on 
interest [kusida/ 1 ] 

2. Kdiyayana r “ Stipulated interest [karita] is that which has 

been specially [and freely] promised by the debtor, in 
Interest on a time of extreme distress, above the allowed rate/" 
t “ enl * “ When any one pays interest from time to time, it is 

recorded as CikliSvrddhi or hair-in teres i/c,).” From 
time to time , means interest is to be paid by the day, month, or yean 

3. .YSjSavalkya : R “An eightieth part [of the principal] is the 

monthly interest, when a pledge has been delivered : 
The rates of it. otherwise, it may be, in the direct order of the classes, 
two, three, four, or five in the hundred/’ Other wise : 
if there be no pledge ; for Vy&sa 4 says: “ Monthly interest is declared to be 
an eightieth part of the principal, if a pledge be given ; a sixtieth part 
is to be paid, if there be [only] a surety ; and- if there be neither pledge 
nor surety,- two in. the hundred [may be taken from a debtor of the 
sacerdotal class.]” Y6jnavalkya 5 ordains : “ All borrowers, who travel 
through vast forests, may pay ten, and such as traverse the ocean, 
twenty in the hundred They must pay it, as shewn 
CLXYII. by the last half of the couplet : “ To lenders of all 
classes [according tg circumstances;] or whatever 
interest has been stipulated by them [as the price of the risk to ijie 
lender/’] 

4. Vishnu says : “ In all the classes, if a person borrow money 

under agreement, as, ' I will repay it to-morrow/ but 
When due with- should for his own profit not pay it, the lender shall 
out stipulation. receive interest from after [the term fixed/’] The in- 
terest on a thing lent for use [Y&chita,] is thus declar- 
ed by K&ty&yana : 6 “ He who, having received a chattel lent for use, 
goes to a foreign country without restoring it, must pay, interest, ac- 
cording to the value of it] after one year.” — 7 : “ Though a loan be 
made [expressly] without interest [UddhSra,] yet, if the debtor pay 
not the sum lent after demand, but [fraudulently] go to another 
country, that sum shall carry interest after a lapse of three 
months/’ — R : “A debtor*, who even residing in his own country, pays 

1 — Digest 1st, 11. 2 — Digest 1st, £0. Colehrooke on Oblig. 34. Tor interest, 

see Strange, 1st, 295-6. 

(e) Growing like the pikha or single lock of hair left at tonsure. — Ed. 

3 — Digest 1st, 99, . 4— -Digest 1st, 101, 

5— Digest 1st, 42. 

6— Digest 1st, page 36 and 37, for the different readings. , 

7 — Digest 1st, page 46. Strange 1st, 286. 

8— Digest 1st. page 104, where it is 1 three seasons-* 
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riot [the debt] after more demands than one, shall be forced; however 
im willing, to pay interest on it, though not stipulated, [after the lapse 
of one year.”] And Narada 1 says : “ There shall be no interest, with- 
out a special agreement, on valuable things lent through friendship, 
[for use, not for consumption] ; but, even without agreement, property 
so lent hears interest after half a year.” K&tyfiyana 2 : " What has 

been amicably lent for use, shall bear no interest until it be demanded, 
back ; but if, on demand, it be not restored, it shall bear interest [on 
its true value] at the rate of five in the hundred,” — h “ Should a man, 
having bought a marketable commodity, [fraudulently] go to another 
country, without paying the price of it, that price shall, bear interest 
after three seasons [or six months].” “ [Even] without a journey to a 
foreign country], a deposit, the balance of interest, a commodity sold, 
and the price of a commodity purchased, not being paid [or delivered] 
after demand, shall bear interest, at the rate of five in the hundred [if 
the debtor be a C&dral” 


5. N&rada 4 says : “ A commodity, the price [of a commodity], 
wages, a deposit, and [the like] ; a fine [to the king], 
Stipulation of ifc a thing clandestinely taken [without a design, to steal 
•when necessary. a thing idly promised, and a stake played for, carry 

Cl XVIII no interest [before demand], without a special agree- 

' ' a '~* merit” A stake played /or, the object played for with 

dice. Without special , agreement, not positively declared. Y£jHya- 
v alky a : 5 “ Property lent, which the creditor will not receive back, 
•when tendered, must be deposited with a third person, and bears no 
interest afterwards.” 


6. Brhaspati : fi “ On the precious metals [or gems], the interest 
. may make the debt double; on clothes and inferior 
Accumulation, y me [als, treble; on grain, quadruple; so on fruit, beasts 
inures sptcii- . 0 f burden, and wool or hair.” Fruit , flowers, roots, 
fruits, &c. Beasts of burden , bullocks, &c. Wool, that of sheep ; and 
the hair of the Chamara [Bos Grunniens] and other [animals of that 
species.] But, this of Mann : 7 “ Interest on grain, on fruit, on wool 
or hair, on beasts of burden, [lent to be paid in the same kind of equal 
value,] must not be more than enough to make the debt quintuple,” 
must be understood as a prohibition of sixfold, or higher increase. 
KStyfiyana says : s “For gems, pearls and coral ; for gold and silver, 
for cloth made of [cotton] the produce of fruit, or made of silk, 
or made of wool or hair, the interest stops when it doubles the 
debt.” Of silk, that is, made from the produce of insects, and clothes 
made from the hair of the chamara and other animals. Vasishtha ; “ In- 
terest on copper, iron, queen's metal, prince’s metal, tin, and also on 
lead, makes the debt threefold, only if much time have elapsed/' Vya- 
sa : “ Interest increasing the debt sixfold, is declared allowable on ve- 
getables, cotton, and seeds.” KatySyana : 9 “For all sorts of oil and 


1— Digest 1st, 97. 

4 — Digest. 1st, 134. 
0 — Digest 1st. 109. 
S — Digest. 1st, 121. 


2— Digest 1st, 99-100. 3— Digest 1st, 104. 

5— Digest 1st, 133. 

7— Digest 1st, 112. 

0— Chap. Bin, 151. Digest 1st, no. 
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spirituous liquors, for the different kinds of clarified butter, for molasses, 
and salt, the interest is held legal, though [with, the principal], the debt 
be made octuple.” Vishnu: 1 “ On precious metals, [or 
CLXL*. gems], the highest interest shall make the debt double : 

on cloth, treble ; on grain, quadruple ; [on fluids, octuple] ; on female 
slaves or cattle, the offspring shall be taken as interest.” So “ [Rare] 
flowers, roots, and fruit ; what is sold by weight [except gold and the 
like], may make the debt eightfold.” 

7. Nfirada “ Of interest on loans, this is the universal [and 
highest rule] ; but the rate customary in the country 
hxp anation. where the debt was contracted may be different.” Uni- 
versal every where current ; and this relates only to a debt doubled, or 
more than doubled, by interest, by the first transaction ; for if at a dif- 
ferent time a fresh speculation be entered into, with a different person, 
or even with the same, under a chance of profit or loss, in such case, 
even higher interest may accrue. So also Maim 2 * 4 : “ Interest on money 
received at once, [not month by month; or day by day, as it ought,] 
must never be more than enough to double the debt, [that is, more 
than the amount of the principal paid at the same time.”] But in any 
one case where it is realized [by degrees^] or at various times also, 
more than this legal or allowable interest may be levied, according to 
Vijnane<yvara and other authorities. 5 * 


SECTION II 
Of Pledges , — [A' did.] 


1 . Birhaspati : G “ A pledge [Adhi] is called handha, and is declared 

to be divisible into four parts : Moveable [or personal ; j 
Pledges. and fixed, [or real ;] for custody only [gopya ;] and for 

use [bhogya].” Narada : 7 * “That to which a [secondary] 
title is given, is a pledge. It has two forms, to be released at a fixed 
• time, or to be retained until payment be tendered.” 

2. Harita : “ In the same state as the pledge has been deposited, 

even so let the pawnee take care of it : otherwise he 
Rules for their shall lose his interest; or in case of its being damaged, 
custody. he shall pay the value of it.” Damaged, that is, if the 

CLTY pledge be destroyed. Y&jnavalkya : 8 ct If a pledge for 

' custody [gopya] be used, there shall be no interest, 

nor, if a pledge for use [bhogya] be damaged mean- 
ing, damaged so as to be unfit for use. Eatyflyana : 9 “He who em- 
ploys on work an unwilling [slave or other living] pledge, without the 
assent [of the owner,] shall be compelled to pay the value of the work, 

1— Digest 1st, 113. 2— Digest 1st, 115. Yasishfclia, 

3— Digest 1st, 53. 

4— Chap. 8th, v. 151. The last hemistich was quoted above. 

5— Cole. ou .Oblig. 80. 6— Digest 1st, 140, q. v, 7~~Digest 1st, 142. . 

8— Digest 1st, 145. Strange’s Elem, 1st, 288. d — Digest 1st, 151 ■ 

" X ' ; 
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or shall receive no interest . on his loan. 7 ’ Employs on work, makes 
use of him. Value of the work , the hire [of the person, &c. employed] 

.8. Y&jhavalkya •} “ A pledge spoiled, [lost,] or destroyed, unless 
by the act of God or the king, shall be made good [by 
Damage by the the creditor.” Spoiled , which has incurred damage, 
pawnee. Made good , by being restored equal to its former stafce ; 

Brhaspati: 3 “Any pledge, being used, and wholly- 
spoiled [by the fault of the pledgee,] the principal debt shall be lost.” 
In case of a pledge being damaged, its value must be paid for, as Vyasa, 
says ; 3 If gold, or other (precious) thing, shall be pledged, and lost by 
the negligence of the receiver, that creditor, on the principal and 
interest of his loan being paid, shall* be forced to pay the price of the 
pledge ” Narada •> If a pledge be lost [and the creditor do not replace 
it,] the principal itself shall be forfeited ; unless the loss was caused 
[without his fault] by the act of God or of the king.” M&nu : 5 " [The 
pawnee] must satisfy the pawner, [if the pledge be spoiled or worn 
out,] by paying him the original price of it ; otherwise, he commits a 
theft of the pawn.” 

4. Brhaspati : 8 “ If a pledge be destroyed by the act of God or the 

king, creditor shall either obtain another pledge, or 
When to be re- receive the sum [lent] together with interest.” VySsa 7 
moved or made sa ys : {f If the pledge be destroyed by the act of God 
good by the paw- or 110 fault is by any means imputable to the 

^ CLXXI creditor” K£ty£yana : 8 “ When a pledge becomes 

unfit for use, or perishes, without any fault on the 
part of the creditor, the debtor shall be compelled to deliver another 
pledge ; [for,] he is not exonerated from the debt” Yajiiavalkya 9 also 
declares: " By the acceptance [or actual possession) of a pledge, [the] 
validity [of the contract] is maintained]. If it be spoiled, when carefully 
kept, another chattel must be pledged, or the creditor must receive the 
amount [of principal and interest.”] 

5. Nfoida 10 says : “ Pledges [adhi] are declared to be of two 

, sorts, immoveable and moveable ; both are valid when 

Eules m cases £} iere j s actual enjoyment, and not otherwise.” Vasisli- 
u lha also says : “ When more deeds than one have been 

drawn up, at the very same time, in a ease of pledge, he who has first 
got possession must be held to have the strongest pledge.” The same 
author adds : “ If two creditors should, on the very same day, come 

with a view to take possession of their pledge, it must then be equally 
divided, and possessed by them ; this is certain.” K&ty$yana d 1 II— “ Should 

I— Digest 1st, 145, See post. Chap, 6th, paras. 5—7. . 2-— Digest 1st, 149* 

Strange 1st, 283-288, ' 

3 — Digest 1st, 148, 

4— Digest 1st, 145. 5— Chap* 8th, v. 144. Digest 1st, 450. Strange 1st, 288, 

6— Digest 1st, 159. 7— Digest 1st, 160. 

8— 9— Digest 1st, 161. Strange's Hem. 1st, 291. 

10 — It is attributed to Yyasa in the Digest 1st, 205. Eeports 1st, 304, 2d, 134, 
Strange 1st, 287-289; : 

II — Digest 1st, 209, For hypothecation, see Strange’s Eleru. 1st, 288-89. Essay on 

Bailments, p, 83-4, , 
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a man hypothecate the same thing to two creditors, what must be de- 
cided 'i The first hypothecation shall be established, and the debtor 
shall be punished as for theft.”) 


6. Y^jnavalkya 1 says : ‘"That pledge is totally lost, which the 
■r. *. v’ ‘’np pawner fails to redeem when the principal is doubled. 

A 1 1 That fixed with a term for redemption, is lost on the 
^ Tr expiration of the term : but an usufructuary pledge is 

CijAA,-., never destroyed; ”(a) But Brhaspati 8 declares: “Gold 

being doubled, and the stipulated period having expired, the creditor' 
becomes owner of the pledge, after the lapse of fourteen days.” Vyasa : 3 
"‘'After giving notice to the debtors family, a pledge for custody may be 
used when the principal is doubled, and so may a pledge for a limited 
period, when that period is expired.' 

7. Brhaspati 4 : “ When the debt is doubled by the interest, and 
the debtor is either dead, or has absconded, the creditor may attach his 
[pledge or the debtor's] chattel, and sell it before witnesses.” Yijiia- 
valkya : B “A debtor shall be compelled to pay, with interest, a debt 
contracted on a peculiar pledge, [Oharitram] and he shall be compelled 
to re-pay twofold, a debt contracted on a chattel [of small value] de- 
livered. as an earnest [of purchase or sale.] (7)^ When a borrower, from 
his confidence in the lender, deposits with him a valuable pledge for a 
small consideration, or where the lender, entertaining a like confidence 
in the borrower, advances a large sum on a pledge of small value, this 
will be a peculiar pledge ; or the word Oharitram may signify, the 
pledge of good actions, as, of the reward for ablution in the Ganges, or 
the like. And in both these species, denominated peculiar pledge, even 
if the thing be doubled by interest, it is not forfeited. Even if the 
debt be doubled, it must be paid, but the pledge is not forfeited. 
Delivered as an earnest, means that when a debt contracted on such 
grounds is doubled with interest, the earnest so pledged is not forfeited. 


8. The same author 6 says : “ To the debtor who comes to redeem 
his pledge, the creditor shall restore it, or be punished 
° f as a ^isf ; and if the creditor be [dead, or] absent, the 
mor gage. debtor may pay the debt to his kinsmen, and shall 

take back his pledge”. 7 ; “Or appraised at the value it then bears, it may 

1 — Digest 1st, 183* Reports 1st, 303. 


(a) So held in j Rajah Bwrrodicaimt Roy v. Msnosoonchiy Babee. Mor. 91 : 1- Mori. 
Dig- 453, and See 1 Macn. P. 1L L. 200. It has been held in Bombay that after 75 
years a mortgagor’s heirs are not barred their right to redeem. Rarouttee v. hoorah 2 
"Dorr. 516: 1 Mori Dig, 453.— Ed. 

2— — Digest 1st, 1&6, where the text is attributed to Vyasa. Reports 1st, 803. 

3 — Digest 1st, 197. 

4— Digest 1st, 199. Strange’s Elem. 1st, 288. 

5 — Digest 1st, 203, from which the present, translation deviates to suit the gloss. 

(b) It has been held by the Madras High Court that by Hindu law a purchaser 

may recover m an action for breach of a contract to deliver goods not only double the 
earnest-money but also damages for the non-delivery, A'lmr Ckelliv. Vaidilijim . QUiiu 
1 Mad, II. C, Eep. 9.—M. ’ 

" ' 6— Digest 1st, 163. 7— Digest .1st, 37k 
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remain there [with the creditor], exempt from interest/' If the creditor 
[TJitamarna] be not present, [the debtor] may place the amount of his 
debt, with its interest, in the hands of some qther person of his credi- 
tor’s family, and take back his pledge. Or if he wish to sell the 
pledge, from desire of realizing its value, let him have it valued at the 
time, and leave it in deposit [with his creditor but] without interest 
[considering if a debt discharged]. This is the meaning. Bihas- 
- ; pati : 1 “ When land or other [immoveable property] has 

Olw ^ UA. been enjoyed, and move [than the principal debt] has 
accrued therefrom, then, the principal and interest having been realized, 
the debtor shall obtain his pledge/ 1 YajSavalkya : “ Whenever a debt 
under mortgage has become doubled by interest, then the pledge shall 
certainly be returned, whenever double the sum lent has been received/" 


SECTION III 
Of Sureties, — [Pmtibhu], 


1. Now surety is of three kinds, according to Y^jnavalkya, 3 who 

says ; “ Suretiships is ordained for appearance, for trust. 
Sureties. and for payment^ a)” Trust here means,— Raising of 

confidence, by saying "this man is true/ Brhaspati 3 
again, enumerates four kinds of sureties, [of whom] ; “ The first says, 4 1 
will point him out / the second, ' this man is trust- worthy the third, 

‘ I am the payer of this money;" the fourth, " I will cause to give it.” 

' Which last means, ‘ I will hereafter make [the debtor] pay this debt" 
KSfcyayana says : “Let three full Paksha, or lunar half-months, be allow- 
ed to tire surety, for the purpose of seeking an absconded principal, 
and if he point out the principal, then let the surety be held worthy of 
being absolved/’ The three half-months, are to he understood only as 
an example, meaning, that so much time must be allowed as is requir- 
ed for the search. 

2. KSty&yana C “ If a surety for the appearance of* a debtor pro- 
When liable °^ uce n0 ^ the time, and in the place agreed on. 


themselves, 


he shall discharge what he is bound for, unless he was 
prevented by the act of God or the king/" Discharge 
what he is bound for ; shall pay the sum due to the creditor. Brhas- 
pati 5 : “ The two first [kind of sureties] on failure of their engagement, 
must pay the sum lent, at the time stipulated : the two last, or in 

(a) These three kinds are, 1. Dargam-pratibhi a surety for appearance. 2. Tmtyuya* 
pmtibhu , a surety for confidence, one who engages for the general honesty and responsi- 
bility of another. 3. lOdm-praiibJm a surety for the repayment of a loan or the fulfilment 
of an engagement;, a fourth is Bravyarpam-praiiblm one who engages to deliver up 
property belonging to the debtor, if he fails to pay the debt. The two first are liable for 
any loan or advance made upon their credit if not paid by the borrower *. the responsibi- 
lity of the two last extends to their sons. Wilsoh, Gloss. — Ed. 

1— Digest 1st, 177. 

2— Digest 1st, 230. Report 1st, 95, Strange 1st, 29S-9. 

: 3— Digest 1st, 233. ' 4— Digest 1st, 233. 

5— Digest 1st, 241. 



VTAVAUA'KA MAYf'KBA. CHAP. V. SECT. Itt. 


117 


default of them, tlieiv issue, ’when the debt, is sued for.” K&tyayana 1 : 

. j *1 v “ Money due by a surety need not on any account be 
CLXXIV. paid by ms grandsons, out, in every instance such a 

debt incurred by his lather must be made good by a 
son, 'without interest,” Vyasa: 3 “The son of a son shall [in general] 
pay the debt of his grandfather, but the son [only] shall pay the debt 
of his father incurred by his becoming a surety, [and 
butnotgrandsons. both of them] without interest ; but it is clearly settled, 
that their sons, [the great-grandson and grandson res- 
pectively] are not [morally] bound to pay.” The grandsons need only 
pay the principal amount of their grandfather’s debts — A son need 
only pay the principal of a debt incurred by his father as a surety, 
and devolving on him. 


8. This however, supposing the security to have been undertaken 
Exception by him without receipt of property [or consideration] 
in return; for if he received [any] property as an in- 
ducement to become surety, in that case, the sum for which lie was 
bound shall be paid with interest, by his sons or grandsons. And 
accordingly Katy^yana 3 declares : “ Should a man become surety for 
the appearance of a debtor, from whom he had received a pledge [as 
his own security], the creditor, [if that surety die], may compel his son 
to pay the debt, even without assets left by his father.” 


4. Y&jnavalkya : 4 When there are two or more sureties jointly 
Law of “kinilv kound, they shall pay their proportionate shares of 
and' severally.” * the debt; but when they are bound severally [Ekach- 
chhay4], the payment shall be made [bv any of them], 
as the creditor pleases.” Severally, is when each of them makes this 
agreement, ‘ I alone will pay the whole/ This [agreement] being ob- 
tained as the creditor’s guarantee, any one of the sureties, from whom 
lie may please to demand the debt, must pay it. If the compact of 
each be thus, f I will pay my share;’ then payment must be made ac- 
cordingly. Thua must it be understood. K at y ay an a : “ When two or 
more are severally bound, any one of them may be made to pay, when- 
ever he is found. If absent in a foreign country, his son shall pay the 
whole ; if the father be dead, his .son shall he forced to pay, according 
his father’s, share.” Father’s shane, that is, in propor- 
CLXXY. tion to the father’s share [of the whole debt guaran- 
teed.] . 

5. Yajnavalkya: 5 “ When the surety is compelled to pay a notori- 
ous debt to the creditor, the debtor shall be forced 
Surety’s rernu- to repay doable the sum to the surety.” Brh&spati : 0 
aeration by the « Should a surety, being harassed, pay the debt for 
prmcipa . -which he was bound, he shall receive twice the sum 

from the debtor, after the lapse of a month and half” 

1 — Digest 1st, 255. 2— Digest 1st, 251. 

3 — Digest 1st, 248-49, the second reading is followed. 

4— Digest 1st, 257. Colebrooke on Obligations, 158-61. 

5 — 0— Digest 1st, 258. Cole- on Obligations, 158-61. 
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SECTION IV. 

Of Recovery of Debts. 


1. - Now these are the rules for recovery of debt by a creditor. 

Bfhaspati : l “ From a debtor who promises payment, 
Kecovery of the debt may be recovered by mild remonstrance and. 
debts. the like ; and by other resources ; by the mode of 

moral duty ; by legal deceit ; by violent compulsion ; 
and by confinement at home.” Promises , engaged for by the debtor. 

2. By other resources., that is, by the means [up£yaj which are 

thus enumerated by the same author r “ By the inter- 
Means of reco- position of friends and kinsmen, by mild remonstrance, 
rtvy enumerated, by importunate following, or by staying constantly at 
the house of the debtor, he may be compelled to pay 
the debt: this mode of recovery is called a mode consonant to moral 
duty, [dharma”] 3 : “When a creditor, with an artful design, borrows 
any thing of his debtor, or withholds a thing deposited by him, or the 
like, and thus compels payment of the debt, this is called legal deceit 
[up&dhi.”] 4 “ When, having tied the debtor, he carries him to his own 
house, and by beating or other means compels him to pay, this is called 
violent compulsion fbalabk&ra.”] 5 “ When he forces the debtor to pay, 
by confining his son, his wife, or his cattle, or by watching constantly 
at his door, this is called lawful confinement [£eharitam.”] Following, 
claiming his attention. Staying at the house , begging the money of 
him. Deposited, [anvil jitam] ornaments or other tilings, given as if 
for delivery to another. 0 

3. The rules for putting such means in force, are thus declared by 
Bales for eu- -Eat}’ ay ana, : 7 “By mild expostulation let a creditor 

forcing them. procure payment from a king, from his master, and 
„ from a priest ; but from a friend, or an heir, by some 

ujJAA,i ' artful contrivance.” “ Bhrgu ordained, that mer- 
chants, cultivators of land, and artists, must be made to pay their 
debts according to the custom of the country ; feut that a creditor might 
enforce payment from dishonest debtors, by violent measures.” The 
same author adds, 8 ; “ A debtor, being arrested [and freely acknowledg- 
ing the debt,] may be openly dragged before the public assembly, and 


I— ‘Digest 1st, 349. 2 — Digest 1st, 339. 

3— Digest 1st, 341. Cokbroolce on Obhgations, 203, Strange’s Elem, 253. 

4— Digest 1st, 343. 

5— Digest 1st, 342. Strange 1st, 3 07. '6— Chapter 6th, para, 6. 

7— Digest 1st, 344, q. v. ■ 8 -Digest. 1st, 339. 
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confined until he pay what is due, according to the immemorial usage 
of the country [de^chara.”] Preventing the prisoner from perform- 
ing natural evacuations, is thus prohibited by the same author i 1 “ When 
a prisoner has need of ejecting urine or feces, he should either be fol- 
lowed fat' a distance,] or dismissed on security” Security , by leaving 
his son or other relative, to be a prisoner in his stead. 

4. Taking security for a prisoner’s appearance, he may be set at 
liberty for meals : for the same author says : 3 “ Should 
Security to be he have given a surety, he must be released each day, 
takeiJ - at the hour of meals ; and at night, if a surety have 

been given to such effect : But if he do not tender a 
surety for appearance, nor avail himself of such a surety, lie must he con- 
fined in jail/ or delivered to the custody of keepers.” “ A venerable, 
trustworthy, and virtuous man, shall not be confined in jail ; unre- 
strained, he must be released, [or dismissed] under the obligation of an 
oath.” Nor avail himself \ if he should not give [security], having the 
opportunity. Jail , a prison. Keepers; that is, he must be put in con- 
finement duly made over to the officers. Trust-worthy , creditable. 

5. Bihaspati : 3 “ After the time for payment has past, and when 

the interest ceases [on becoming equal to the princi- 
est SFowed P a U’ ^ ie cre( iitor may either recover his debt, or re- 

CLVII. * quire a new writing in the form of wheel-interest 
[chakra vMdhi].” After the time for payment has 

past , and that is, when the debt having by interest become double, or 
more than that [where higher interest is legal], the interest on that 
event reaches its legal boundary. The creditor may recover Ms debt, 
may exact it. Charging interest on a debt, of which the interest has 
been [from time to time] added to the principal, is called chakravrddhi, 
wheel or compound interest. 4 

6. Mirada : 5 “ Should a debtor be disabled, by [famine or other] 

calamity of the time, from paying the whole debt, he 
Mode of exacting slia.ll be only compelled to pay it [in small sums], -from 
kcf 'ed debts n ° W " rime to time, according to his ability, as he happens to 
gain property.” Manu: 6 “ Even by personal labour 
shall the debtor pay what is adjudged, if he be of the same class with 
the creditors or of a lower ; but a debtor of a higher class must pay 
it [according* to his income], by little and little/ 7 And though Yaj~ 
ilavalkya 7 says : “ He may compel a poor ’ debtor of a low class to do 
work, by way of paying liis debt: but a Brahmana, if indigent, 
must be made to pay gradually according to his income [or casual 
gains :]” yet the word Brdhmana here refers to any man of high caste. 
The same author 8 adds: “He who recovers an acknowledged debt 

1— ’Digest 1st, 316, -where it reads, ( hi fetters.’ 

2 — Digest . 1st, 316-7* Strange’s Elem. 1st, 307, 

3— Digest 1st, 357, Strange 1st, 29 7. 4.— Cole, on Oblig. p« 80. “ Compound Interest/* 

5 — Digest 1st, 353. 6— Chapter 8th, v. 177. 

7— Digest 1st, 351. Strange’s Eleni. 1st, 308* See Chap. 16tb, Sect. 1st, para. 3; note 

8— Digest 1st, 'S 5 6, 
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by Ills own act, [in any of the legal modes to which the debtor has 
tacitly consented] shall not be blamed by the king ; and if the debtor 
shall complain of such an act before the king, he shall be lined, and 
compelled to pay. the debt.” 


7. Brhaspati 1 : “ This rule concerns an acknowledged debt ; but 
t. , , , , he who contests the demand, shall be compelled to pay, 

to justice. on proof m court by written evidence or oral testi- 

mony.” “When the debtor appeals to judicature, or 
when the demand is unliquidated [or doubtful, sandigdha] he shall never 
be constrained by the mere act of the creditor ; and he who constrains 
a debtor thus exempted from such constraint, shall be fined according to 
CLXXYIII law.” Constraint [asedliaj ; 2 imprisonment not against 
^ ie pj rl g’ g or Jer. lie addsf a) : 3 A debtor is considered as 
appealing to judicature, when he says, ‘ I will pay whatever shall by 
law be declared to be due.” ? K&tyayana : 4 “ Any creditor who harasses 
a debtor appealing to judicature, shall forfeit that claim, and pay an 
equal fine.” Bihaspati : “ Should any person take upon himself to act 
in a disputed matter, without having first made known his case to the 
prince, he shall be seized and sentenced to punishment ; neither shall 
his claim be awarded ” 


8. Yama : 5 If a rich debtor, through dishonest perverseness, pay 
CnsU nf < 5 -.ni not his debt, the king shall compel him to discharge 

' " J 1 it, and may take from him twice the sum [as a fine].” 

Yajiiavalkya : 6 “ A debtor shall be forced to pay to the king ten in the 
hundred, of the sum proved against him ; and the creditor, having re- 
ceived the sum due, must pay five in the hundred [towards defraying 
the charges of judicature] ” Ten in the hundred , that is, ten besides 
[or over] every hundred [awarded to his creditor.] A tenth share [from 
the debtor cast], and a twentieth, [from the creditor] is here meant. 
The result is, that these two shares belong to the king, and the balance 
goes to the creditor. Taking a tenth share, relates to a poor debtor ; 
for in respect to a rich one, INarada' 7 records this distinction : “ But if a 
rich debtor, though dishonest perverseness, pay not his debt, and the 
king be forced to cause payment, he may then take twenty as his share ” 
meaning, twenty on the hundred. 


1— Digest 1st, 363-4, 2— See,Cbap. 1st, See. 1st, para, 16. 3— Digest 1st, 364 

4— Digest 1st, 368. 

{a) There are four kinds of dmlha ; Icdldsedha, confinement for a time by the end of 
which the aff air must be settled: kamd$edha y ve$tr&mi from any particular act, restriction 
from religious rites : pravdscdha prohibition of removal, a writ of ?ie exeat* and sthdnd- 
mdha 3 confinement in any given place. — Wilson, Gloss. — Ed. 

5— Digest 1st, 368. Strange’s Eiem, 1st, 307. 

6— Digest 1st, 872-8. Strange’s Eiem. 30 7. This was the practice under the Mali-, 
ratta Government, which levied a tax upon both parties, that from the winner being 
termed Harkf, that of the loser Guaheg&rl 

7— Digest 1st, 371 and 375. 


YYAVA.UA/RA MAYU'KHA. CHAP. V. SECT. IV. 


121 


9. When more creditors than one are collected together against one 

debtor, the order of payment is [to be as] thus laid 
Priority among down by YSjnavalkya •! A debtor shall be forced to 
many claims. pay his creditors m the order in which the debts were 
contracted, after first discharging those of a Brahman, 
CLX^ . or 0 f the king,” And in the Yivgda Batn^kava we 
find these words of Katyayana : s “ If there be many debts at once, 
that which was first contracted shall first be paid, after those of a king, 
or of a Brfihman learned in the Veda” : 3 “ If all the contracts were 
written in one day, the debts, payment, subsisting demand, and inte- 
rest, shall be equal ; otherwise, in order of time.” : 4 “ That capital on 
which it is proved that the assets were gained, and no other debt, must 
be paid by the debtor [out of those assets.”] 

10. Y&jnavalkya, 5 “If the debtor pay by little and little, let him 

write the sums paid on the back of his written con- 
Iteceipfcs and ac- tract, or let the expeditor give a receipt signed by his 
quittances. own hand.” N&rada : 6 “ Let the creditor give a writ- 

ing after the debt has been acquitted ; or if that can- 
not be, let him make a [public] acknowledgement : this shall he a. 
mutual acquittance of the creditor and debtor." 5 Acknowledgement , 
some deed of settlement, for the purpose of making known repayment 
of the debt. 

II. The bad consequences that will ensue to a, debtor, neglecting to 
pay his debts, are now described. Katyayana says : 
Moral effect of “ He who shall not pay to his creditor what he has 
^ rau h received from him in loan [Uddhfira] or other way, 

shall most certainly be bom again, either his slave, 
servant, wife, or beast of burthen.” Loan, debt [of all kinds, ina.] 
To other, must be supplied, loan for use, and deposit. Slave , one by 
birth. Servant, a slave bought with a price. Nfoida : “ If a man 
do not repay what he has borrowed for use, and a debt, as well as 
what he has promised, that sum may be increased, even to ten million 
times its original amount. And after that, if it be allowed to increase 
still more, until by its own accumulation it have amounted to an 
hundred [times] ten million, it must then stop ; the debtor shall be- 
come, in each successive birth, ahorse, an ass, a bill- 
CLXXX. lock, and a slave.” Promised , what he has agreed to 
give. Yy£sa also says “ When a person, being either 
an ascetic, or keeper of a, perpetual fire, "dies indebted to any one, the 
future rewards, of the austerities of the one, and the sacred duties of 
the other, shall all be transferred to the account of the creditor.” 


1 — Digest 1st, 736 and note. In the 7th line, “ uttamvar^an&m,” is printed for 
uttamarp&nam, contrary to all the manuscripts. 

2— 3— -Digest 1st, 377-8, 4— Digest 1st, 3S0 

6— Digest 1st, 384,. 


5— Digest 1st, 365. 
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13. Brhaspati 1 * declares : “ The sons must pay the debt of their 
father, when proved, as if it were their own [that is. 
Sons and gra ml- with interest ;] the son’s son must pay the debt- of his 
sons when liable, grandfather [but] without interest ; and his son [that 
is, the great-grandson,] shall not be compelled to dis- 
charge it, [unless lie be heir, and have assets.”] So Y&jhavalkya : 3 
The lather being gone to a foreign country, or deceased [naturally or 
civilly,] or wholly immersed in vices [or difficulty,] the sons, or their 
sons, must pay the debt : but if disputed, it must be proved by wit- 
nesses/’ 


13. .'Debts in ust be paid by the sons, or other relatives, when they 

have reached their twentieth year, for KSrada says : :s 
Only when twenty The father, or [if the family be undivided], the uncle, 
jeafs old. 0 r the elder brother, having travelled to a foreign coun- 

try, the son shall not be forced to discharge the debt 
until twenty years have elapsed. KfitySyana : 4 If the father be at 
home, but afflicted with a chronic disorder, [though not without hope 
of recovery], or absent, his debt shall be paid by his sons, after a lapse 
of twenty years. The word absent includes the sense of ‘ dead/ as 
well ; even as Vishnu says : 3 * * * “ If he who contracted 'the debt should die, 
or become a religious anchoret, or remain abroad for twenty years, that 
debt shall be discharged by his sons or grandsons, but not by remoter 
descendants, against their will. 

14. . ISTfoida “A father being dead, his sons, whether after parti- 

tion or before it, shall discharge his debt in proportion 
l &0 ! ls of debtors their shares ; or that son alone who has taken the 
■ w ° ,ia “ burden upon himself. Kfityfiyana : If any debts exist 
against the father, his son shall not take possession of his effects. They 
must be given to his creditors, and if he die without, 'wealth, still his 
son must pay his debts.” Wealth, must be connected. 
'■ to 'without; the meaning is '[if he die] without 

wealth/ Brhaspati : 7 14 The father’s debt must be first paid, and next a 
debt contracted by the man himself; but the debt of the paternal 
grandfather must even he paid before either of those.’* 

15. Y^jnavalkya : s “A son need not pay, in this world, money 

due by his father for spirituous liquors, for lustful 
Deuf.s nofcrcco- pleasures, for losses at play; nor what remains unpaid. 
Ulaj c ii0m sous ‘ of a fine, or toll [Culka] ; nor any thing idly promised ” 
Brhaspati: 9 “ The sons are not compellable to pay sums due by their 
father for spirituous liquors, for losses at play, for promises made with- 


1 —-Digest 1st, 205-6, and note, Reports 2nd, 9. 

2 — Digest 1st, 26$. Reports 2nd. 200. Cokhrooke on Obligations, p. 25, and 

Strange's Elements, 2nd, 414, 

3—4— Digest 1st, 277. Reports 2d, 57. 

5 — Digest 1st, 266. 

6— Digest 1st, 267. Cokhrooke on Obligations, pages 25 and 152, particularly. 

7 — Digest 1st; 265. 8— Digest 1st, 31. Reports 2d, page 200, 

9-~ Digest Isk 305, 
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out any consideration, or under the influence of hist, or of wrath : or 
sums for which he was a surety / or a line, or a toll [(Julka], or the ba- 
lance, of either.” Uganas declares : 3 “A fine, or the balance of a fine 
as also a bribe [or toll, Qulka] or the balance of it, are not to be paid 
by the son, neither shall he discharge debts improper, [not sanctioned, 
by law or custom/’] 

16. The order of those bound to pay the debts (of one deceased) 

is thus told by YajSTavalkya 3 : <r; He who has received 
. Order of those the estate, must pay the debts of it ; and in like mau- 
llebts *° l * a niaUS ner » he who takes the wife [of the deceased] ; or the 
son, whose [father’s] assets are not held by another 
[anany&shrita] : but of one having no son, the other heirs [RikthinaK, 
must pay the debts : or, may levy them, para. 18.]” He is said to re- 
eeive the estate legally, who does so, even when there is a son of the 
deceased in existence, but disqualified by some disheriting defect, as if 
he be an eunuch, or the like ; but illegally, when he usurps the estate 
of a father, whose son is free from any disqualification. The same 
[responsibility attaches] to him who takes the wife of another. The 
term, assets not Jveld by another, may be understood in both ways, [of 
one who has taken his father’s assets, as well as one whose father had 
no assets], by reason of the absence of an opponent endowed with the 
quality of alienation, as well as from the absence of an opponent only 
pointing but the quality of property. 

17. And first of all, ho who has received the estate ; on failure of 

him, the person who takes the wife ; and on failure of 
Responsibility him, the son, possessed of unalienated wealth [anany- 
de fined. ashrita]. If there be none, it must be paid by the 

CLXXXII in g ran dsons, but the principal only. If they be not 
each, case." ' in. existence, then the great grandson, the wife, 
daughter, or other heirs [rikthinali], if they have re- 
ceived the estate, must pay the debt — such is the meaning. It is not 
to be paid by the great-grandson, the wife, or the others, if they have 
not taken the estate. Rut receipt of ever so small a portion of the 
estate, imposes the liability of liquidating the debts, to whatever 
amount. For there is no such law, as [that payment shall follow only on 
receipt of property] equal or more than equal [to the debt to be paidfa/] 

18. The wife, daughters, and other heirs to a creditor dying with- 

out male issue, being entitled to receive his estate, 
Heirs of a ere- ma y levy his debts from his debtor. This is another 
ci oi can lecovei. mean j n g 0 f the latter part [of the text, para 16]. 

19. Vishnu : 4 t% ' He who takes the estate of one whether leaving a 

I— See Sec. 3d, paras. 2-3. 2 — Reports 2d. 303, note; 

3 — Digest 1st, 270-71-75, and the readings there. 

4 — It would seem that some text of Vision had been omitted here, and that the 
succeeding passage was the commentary, but all the copies read it in this way. 

(d) It has, however, been held in Madras that a son is liable for his father’s debts 
only to the extent of the property inherited by him from the latter, 8, A . No. 12 of 1851, 
Mad. 8. 1). 1851, p. 13. And it would seem that the precept in the text is, like so many 
othsps, merely moral and directory and not imperative. Colebrooke cited 2 Strange 
JUUnt-Ed. 


Responsibility 

defined. 

CLXXXII. in 
each case. 
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■ son or no male issue, must pay his debts*” This is 
tj«e subject l0n ° ^ ie meaning. Bihaspati •} “ Even so, the person 
who takes the widow shall be liable for the debt, on 
failure of successors to the estate.” K^tyayana : 2 “The judge shall 
compel a son to pay the debt of his father, provided he be involved in 
no distress, be capable of property, and liable to bear the burden; but 
m no other case shall he compel the son to pay his father’s debts/’ 
“ First let him who takes the estate pay ; after him, the son ; if there 
be no son, or he be utterly destitute of means, then he who takes the 
wife” Narad a r “ But if a woman take the protection of another 
man, carrying her riches and her offspring, he must pay the debt of her 
husband, or abandon such a woman.” K&fcySyana 2 “ A debt which 
has been contracted by indigent and childless vintners, and the rest must 
be paid by him, who has the care of their wives.” 

CLXXXIIX. N&rada says : 3 Of the successor to the estate, the guar- 
dian of the widow, and the son, he who takes the 
assets becomes liable for the debts ; the son, if there be no guardian of 
the widow, nor a successor to the estate ; and the person who took the 
widow, if there be no successor to the estate, nor son.” Or, the mean- 
ing of the last part is, ‘ that if there be no son possessed of wealth, 
then he who takes the widow must pay the debts of' the deceased 
by reason of the former quoted text of Yajhavalkya, [para. 16]. 

20. I^aty^yana says ; 6 “Debts incurred for domestic uses, by the 
slave, wife, mother, or disciple, of one gone to a far 

Debts binding country, or deceased, and also by his son, must be 

the fimif 6 whet P aid > so says Bhigu.” And Yiyfiavalkya holds; 7 
contracted for its “ A woman shall not pay debts incurred by her hus- 
use by others. band or son ; neither a father those of his son, nor a 
husband those of his wife, unless contracted on ac- 
count of the family.” Katyayaua : That must be paid, which may 
have been verbally promised, as well as what has been engaged 
for to another” Nfcida : 8 “ A father must pay the debt of his 
son, contracted in a time of distress.” Yajhavalkya: 9 “ If the wife 
of a herdsman, a vintner, a dancer, a washerman, or a hunter, 
contract a debt, the husband shall pay it, because his livelihood 
chiefly depends on the labour of such a wife.” The same author 
says : l() “ A debt acknowledged [by her husband], or contracted by her 
jointly with her husband or son, or contracted by the woman herself, 
must be paid by a wife [or mother ;] no other debts shall a woman be 
compelled to pay.” And even if not acknowledged, she shall still pay 


1 — Digest 1st, 274. 

2 Digest 1st, 273. 3 — Digest 1st, 33u, 

4— Digest 1st, 325. 

5— Digest Is 4 , 2/2. Reports 1st, p. 15 S, note 3- 

6— -Digest 1st, 17. Cole. onOblig. 24-28-31-232. Strange’s Elem. 1st, 275. 

7 — Digest 1st, 313: Reports 2d, 203. Cole. p. 28-9. 8 -Digest 1st, 29b. 

9 — Digest 1st.. 31 7. Cole, on Ob%* 28, Strange 1st, 276, 10 — Digest 1st, 314 
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it, if she have received his estate : for, thus says Katyayana : l “ If a 
wife he thus addressed by her lord at the point of death, [or just before 
a long journey], ‘ Such a debt must be paid by thee/ 
CLXXXIV. she must pay it, however unwilling, if assets were left 
in her hands” Narada : 2 “ But if a woman who has 
male issue, [but no several property],, desert her son, and recur to ano- 
ther man, her son alone must pay the whole debt ” This however refers 
particularly to a son who has got possession of his father's wealth. 
Narada : 3 “ A debt contracted before partition by an uncle, or a bro- 
ther, or a mother, for the support of the family, all the parceners or 
joint- tenants shall discharge.” 

21. Should neither [the creditor, nor] his softs nor other relatives, 
be in existence, the modes of obtaining payment are as 
Heirs of credi- declared by NSrada ; 4 If a creditor of the priestly 
tors how to re- class be not present but have issue, the king shall 
c0Ver ' cause the debt to be paid [to them ;] if he have no 

Appropriation near kinsman [Sakulya ;] if he leave none 

of the debt, in do- who are near, to those who are distant [paternal and 
fault of them. maternal, Bandhu :] If he leave no heirs, near or dis- 
tant, [nor persons connected by sacred studies,] the 
king shall bestow it on worthy priests ; but if none such are present, 
let him cast it into the waters : [the debts of other classes, in similar 
circumstances, he may seize for himself.”] PrajSpati also says : “ If 
there be no distant kinsmen, let it be paid to some t wice-born man, or 
be cast into the water : When east into the water or into the fire, that 
money is carried to the account of [the deceased, or of] his ancestors 
in a future state.” If however an owner should ap- 
lieservation. pear to claim money [which is to be so] thrown into 
the fire, or the like, he shall obtain it. 


CHAPTER VI. 

Of Deposits, — Mkshepa . 


“ Where a man bails any of his effects to another, in 
whom he has confidence, and from whom he has no 
doubt of receiving his property again, it is a deposit, 
which the wise call Nikshepa.”: 6 When a thing is de^ 
posited, under seal, without mentioning its quantity ; 
if its kind and form he unknown, it is considered 
as an Upanidhi : but the wise call a specified deposit 
Nikshepa.” 

1 — Digest 1st, 315, where it is attributed to Narada. 2— Digest 1st, 329. 

3— Digest 1st, 284. 

4— Digest 1st, 335. 

5— Digest 1st, 401. Strange’s Mem. 1st, 2S0. 

6— Digest 1st, 403. For “ deposits under seal,” see Essay on Bailments, p. 38* 
Strange 1st, 282. For a “ deposit” see Essay on Bailments, p. 22, note 4. 


1. NiCrada: 5 
Deposits. 

CLXXXV. 

Of two kinds, 
undefined, and 
specified. 
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2. Bfhaspati “ Tin?. merit of one who preserves a deposit, or pro- 

tects a dependant, is the same with the merit of him 
Preservation who gives golden vessels or clothes.” 1 2 : “ The very 
and restoration of thing hailed must be restored to the very man who 
tlicm * bailed it, in the very manner in which it was bailed : 

it must not be delivered to his heir, apparent or presumptive.” Depo- 
sit, a thing bailed. JSfot to his heir , but to the bailer, in his own per- 
son. Manu : 3 “ lie who restores not a thing really deposited, and lie 
who demands what he never bailed, shall both be punished as thieves : 
or shall pay a fine equal to the value of the thing claimed/’ 

3. Bihaspati : 4 “ Should the bailee suffer the thing bailed to be 

destroyed by his negligence, while he keeps his own 
Holes in case of goods with very different care, or should he refuse to 
damage, or loss. restore it on demand, he shall be compelled to pay 
[the value of] it with interest.” Different care, pre- 
serving his own property. But if his own property should at the same 
time suffer injury, through that act of negligence, he is not to blame. 

Y&jnavalkya : 5 6 “ If the depositary, of his own accord 
Or use of them, [without the consent of the owner,] use the thing de- 
posited, he shall be amerced, and compelled to pay 
the price of the thing with profit.” Use, make a livelihood by em- 
ploying it in his worldly transactions for the sake of gain. 

4. Profit , interest ; of which a distinction is mentioned by Ka- 
tyayana “ A deposit,. the balance of interest, a corn- 
interest on them, modify sold, and the price of a commodity purchased, 
not being paid after demand, shall bear interest at the 
CLXXXVI. rate of five in the hundred.” Manu : 7 [“ For the first 
, offence!, the King should compel a fraudulent deposi- 
tor fraud™ huy, without any distinction between a deposit under 

seal or open, to pay a fine equal to its value.” 


5. 


Exemption for 
the act of God or 
the king. 

i Redelivery to 
the heirs of the 
bailer. 


Bihaspati : 8 “ If it be destroyed by the act of God or of the 
king, together with the goods of the bailee, there is no 
fault in him” Yajhavalkya : 9 “But lie shall not be 
compelled to replace that [deposit] lost by the act of 
God or the king, or seized by robbers.” Manu : 10 But 
if a depositary, by his own free act, shall deliver a 
deposit to the heir of a deceased bailer, he must not 
be harassed, either by the king or by the kinsmen [of 
the deceased”]. Heir, a near relation. The sense is 


1 — -Digest 1st, 416. . Strange’s Elom. 1st, 281. 

2— Digest 1st, 415-16. Strange’s Elem. 1st, 280. 

3— Chap. 8th, v. 191. Digest 1st, 432. q. v. 

4 — Digest 1st, 420. Strange’s Elem. 1st, 278 282. Essay on Bailments, p, 6-4G. 

5 — Digest 1st, 428. Strange’s Elem. 1st, 2 S3. 

6 — Digest 1st, 427. 7 — Chap. 8Lh, v. 102. Digest 1st, 432. 

8— 9— Digest 1st, 421-2. Essay on Bailments 104. b. note. Strange 1st, 27S- 

81-294, ■ 

10— Chap. 8th, v. 186, Digest 1st, 420. 
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this, £ lie must not be harassed, without proof, for the sake of more 
property [than was delivered. 5 ] 


6. The whole of the above laws relating to deposits, are also other- 
wise collectively applied to other bailments. Brhas- 
The above rules pati : l “ In the case of a deposit for delivery [aixvahi- 
applied to all a loan for use [yachitam,] a bailment witli an 

uSr ° W1 " ar ^s^ [§ilpl nyfisa], and a pledge, [bandh&ka] the 

same law is enacted, and likewise in t]ie case of a 
person received under protection [or a dependant. j” A deposit for 
delivery, is, when a chattel is given into the hands of another, saying, 
*' Such an one deposited it with me, and I pray you give it to him.’ 
Loan for use, ornaments or the like, borrowed for the sake of show at 
a marriage, or other ceremony. A bailment with cm artist ; what has 
been openly deposited with goldsmiths, or such persons, to be made 
into earrings or the like. Narada : 2 “ This very law is 
CLXXXYII. enacted in the case of loans for use [yachitam,] depo- 
sits for delivery [anvihitam] and the like ; bailments 
with an artist, [§ilpl nyasa] 8 sealed deposits 4 [upanidhi,] bailments 
in. the form called ny^sa, and rebailments fpratinyasa.”] Rebaihnent , 
that is, when the depositary rebails to another the very thing which 
had been bailed or deposited with him by the original owner. 5 


Compensation must in some cases be made by the artist, even 
when the goods bailed have been destroyed by the act 
of God or the king ; for K£ty6yana says : 6 ' “ If the 
artist keep the thing hailed, after the time agreed on 
for working it [into ornaments and the like,] he shall 
be forced to pay its value, even though it be destroyed 
by the act of God.” 


Compensation in 
certain eases of 
loss by the act of 
God. 


8. Narada : “ An eighth share of the value is lost, of clothes once 
washed ; when twice washed, a quarter; thrice, a third; 
and when four times washed, a half; but after more 
than half the value is gone, it shall be valued in order, 
according to the damage of each quarter share.” Yaj~ 
navalkya : “ The washerman wlio wears on his own 
person, the clothes of his employer, shall be fined 
three paisas. But if they be sold, or let out to hire, or 
pledged, or lent out by him, [he shall be lined] ten panas.” Let out to 
hire , what has been given to another for receipt of hire. Pledged, put 
out in pawn. 


Tate of valua- 
tion for clothes. 

Punishment for 
unauthorized use 
of them. 


1— Digest 1st,- 410. . # 

2— ~ -Digest 1st, 4:08. Strange’s Elera. 1st, 271, Essay on Bailments 36. 

3 — Essay on Bailments p. 22, note 7, and p. 90-91. "Hiring of work.” Strange 
1st, 293. 

4 — Strange’s Elem. 1st. 282. Essay on Bailments p. 38. See Digest 1st, £ 02 , 
Yaj navalkya. 

5*— Strange’s Elem, 1st;, 289-90. 6 — Digest 1st, 446. Strange 1st, 293* 
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9. The rules respecting loss incurred in melting all metals, except 
gold, are thus expounded by the same author : l “ Gold 
Hate of valua- undergoing the action of fire is nothing diminished 
lion for metals. thereby ; the loss on silver in a similar operation is 
two panas per centum ; in tin and lead, eight ; in cop- 
per, five ; and ten in iron.” Whenever the loss [in the weight] of [re- 
turned metal, whether] silver or other, is greater [than these rates,] a 
fine must be imposed on the goldsmith, or other [workman.] 


10. A distinction as to the increase in weight of thread, furnished 
the workman for the purpose , of making up certain 
Hardier remarks clothes and the like, is laid down by the same author : 
oti valuation of « Ten palas 2 per centum shall be the increase in [weight 
uk,uui & u,Uiv.o. 0 fj cloths made of woollen or cotton thread. In cloths 
CLXXXYXXL middling quality, five palas per centum must be the 
increase, but in those of fine quality, three palas are 
declared to be the standard ” In some kinds, decrease is allowable, by 
the same authority, who says: “In embroidered cloths, as well as 
those made of a hair, a thirtieth share is declared [to be admissible] as loss 
[in weight,] but there is to be neither loss nor gain, in the weight of 
those made of silk, or of the bark of a tree.” Embroidered , by describ- 
ing the Svastika, or other patterns on ready prepared cloths, or other 
material, with coloured thread or the like. ~ 


11. In work, when a certain term is specified, and the workman 
fail to send home the article when demanded within 
Hules regard- the term, then, even if damage happen to the goods, 
ing contracts for the workman is not to blame; 3 for the same author 
W01 * says : “ If, having fully considered the nature of the 

work, a certain time be fixed for its delivery ; in that case, should the 
owner demand it when only half finished, and not obtain it, still it 
shall not be awarded to him.” The exceptions are declared by the 
same author *. If, when the term has elapsed, and the 
Exceptions. work is finished, the workman should not deliver it 
when demanded of him,' and it be afterwards damaged, 
or stolen; the person who would have received the article, shall obtain 
the value of it.” And again : “ He who, having re- 
Punishment of ceived a thing borrowed for his use, shall not restore 
a fraudulent bor- jt when demanded back, shall be seized, and by force 
T0Wer * compelled to give it up ; and let a fine be imposed, if 

he do not then restore it. 



1 — The following rules are not unknown to the English law, which has several 
statutes to prevent fraud in similar cases. See Tomlins, tit, <f Manufacturers,” u Gold 
and silver,” “ Wire-drawers ” 

2— As.Bes. 5th, 91. Wilson ad verb. 

3— Essay on Bailments, 90-01, “-Hiring of work,” 
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CHAPTER VII. 

Sale without Ovmersldp, — ( Asvdmiv ikr ay a.) 


Bale without 
ownership. 

CLXXXIX.’ 

0 nauJ homed 
sale, gift, or 
pledge, voidat, law. 


1. Vy&a : l <{ When, the goods of another are sold in the owner’s 
absence, [whether they had been] borrowed for use, 
bailed for delivery, deposited under seal, or stolen, it ‘ 
is a sale without ownership.” Xdtyayana : 1 2 “ Let the 
judge declare void a sale, a gift, or a pledge, made 
without ownership.” Without ownership, is here 
a past participle, and used separately, to denote the 
nature of each [act of sale, gift or pledge.] 

2. ;N Gracia : 3 * * “ An open purchaser is clear of imputation, but a 

purchase in secret is a theft.” : * “ He who buys any 
Circumstances thing, from a slave. without authority from his master, 
invalidating & pur- from a man not of a good character, in private, at a 
ciase * very low price, and at an unfit hour, becomes the ac- 

complice of him.” The accomplice of him, that is, of the thief. 

, 8. 'Yajnavalkya •? “ The right to a tiling lost [and then found,] 
must be proved, by the mode of acquisition, or by [evi- 
Proof, by tii.e deuce of] possession : otherwise, on failure of proof, a 
owners ^ of lost £ ne equal to a fifth part shall be paid to the king.” 
ptopei. >j. ^ Fifth part, a fifth share of the lost property. When 
the evidence given by the witnesses adduced by the loser, is contrary 
to his claim, he must be fined in double, the amount of the lost pro- 
perty, for Vyasa says, : 6 “ If the plaintiff prove not his loss by witness- 
es, he shall in that case be compelled to pay double its value ; and the 
purchaser is entitled to the thing.” 

4. Healsolaysdowntheeoursetobe].>v.irsvuMlby the buyer “ But if the 
seller be produced, the purchaser shall by no means be 
condemned ; for then the law suit must be continued be- 
tween the owner of the thing lost and the seller. Brhas- 
pati : 8 <e When the seller lias been made appear, and 
has been condemned in the law-suit, let the judge 
cause him to pay the price to the buyer, and a fine to the king ; and re- 
store the property to its owner.” K^tyayana: 9 “Let time 
he given to the buyer for the production of the seller, 
according to the length of the road.” 10 : “ If he cannot 
produce the seller, let him even justify the purchase’; 
and if the purchase be justified, he shall in no wise be 
blamed by the king.” “ The claimant should first 


Production of 
the seller ’ indem- 
nifies the purchas- 
er. 


CXC. Time for 
the purpose to be 
allowed, and pro- 
ceedings in de- 
fault. 


1 — Digest 1st, 453. Strange’s Elem. 1st, 289-302-3. 

2— Digest 1st, 474. 3— Digest 1st, 512. 4— Digest 1st, 491* 

5 — Digest 1st, 498. 

6 — Digest 1st, 499. 7 — Digest 1st, 502, 

8 —Digest 1st. 479. 9— Digpst 1st, 484. 10— Digest 1st, SOL 
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prove his property by evidence of kinsmen ; next, to clear himself, the 
buyer should prove a fair purchase by [similar] witnesses, his own 
kinsmen,’ 1 


The first owner 
recovers in ail 
eases, under cer- 
tain rules. • 


Rules in res- 
pect to publicity 
of sales, and sel- 
lers’ places of re- 
sidence. 


5. “ Even if the purchaser clearly prove the sale, still the proper- 
ty must reyert to the former owner who lost it.” 
Moreover, Manu } iC But if the vendor be not produci- 
ble, and the vendee prove the public sale, the latter 
must be dismissed by the king without punishment ; 
and the former owner, who lost the chattel’ may take 

it back, on paying the vendee half its valued 1 Not producible , not to 
be pointed out. * It alludes to the property being assayed [as it were 
by the buyer], by [the test of] a public sale. 

6. Katy&yana : 2 “The defendant, not clearly proving an open 
sale to him, or not pointing out the seller, shall be 
made to deliver the thing claimed, and to pay a fine.” 
Brhaspati : ;l If a purchase be made before' a public 
assembly [of traders], with the knowledge of the king’s 
officers, but from a seller whose dwelling-place is un- 
known ; or if a claim be made after the death of the 

seller, [though known], the owner of the thing may recover his own 
property, on paying half the price given ; half the value is lost to each 
of them : such must he the decision.” Marichi : 4 But if he cannot pro- 
duce the seller, his dwelling place being unknown, the loss shall be. 
borne equally by the buyer, and by the [former] owner who had lost 
the thing.” Dwelling place , the spot where the seller reside^ 

7. N&ada: “For the possession of women, or cattle, as well as 
land, leave must be distinctly granted. He who enjoys 
them without leave, shall be forced to- pay the hire of 
such enjoyment.” Granted , ordered. The hire of en- 
joyment , rent, similar to the hire. 

8. Yajhavalkya : 5 “ The owner of a thing lost, or stolen, which 

had been seized by the officers of the police or revenue, 
Term for resto- whether by sea or land, shall take it, [if claimed] within 
one year : after that time, the prince [shall -retain it].” 
As for this text of Marne' : Three years let the king 


Women, cattle, 
and land. 

CXCL 


ration of escheat 
ed property. 


detain the property, of which no owner appears, [after a distinct pro- 
clamation] : the owner, appearing within the three years, may take it ; 
but, after that term, the king may confiscate it,” it is only with refer- 
ence to property belonging to a Qrotriya, [one conversant in the Vedas]; 

The same author says 7 : “ The king may take a sixth 
With the share part of the property so detained by him, or a tenth, or 
to be reserved by a twelfth, ^remembering the duty of good kings.” Then, 
the kmg. j u the first year, he must give up the whole of the pro- 


] — Chap. 8th, v. 202. Digest 1st, 503. 2— Digest 1st, 49 L 

8— Digest 1st, 5 OS'. 

4 -Digest 1st, 510. 5’— Macnagliten, p, 425-6. G — Chap. 8th, 00. 

. 7-Cliap. Sth. 33. . . ' 
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perfcy. In the second year, let him give it up. after deducting a twelfth 
share ; in the third year, a tenth ; in the fourth, a sixth. After that 
term, the king may confiscate it ; this only in case of its owner not ap- 
pearing after three years : and then it may he appropriated by him c-ny 
; for his expenses; but if the owner then make Iris rvp- 
Exception hi the pearance. it must be made good to him, even if ex- 
owner s avoi. . pended : Thus says the Mitakshara. This however, 
only if the owner he unknown : for if it he known, 4 ' that such an one 
‘ went away, forgetfully leaving the said property behind; then he shall 
get it back, even after three years. Even the prince possesses no right 
of disposing of it, though he may at the same time take some portion, 
however small, as his share. 

9. Yajnavalkya propounds the remuneration for trouble of the 

finder, keeping during one day, the stray animals of 
^ EemuneraSioncf another : “ The owner of stray animals must pay four 
CXGIL ° ^ panas, if the animal be of the species with solid hoofs ; 

five pan as for a human creature; two for every buffalo, 
camel, cow, or animal with cloven hoofs ; but only a fourth, for every 
goat, or sheep.” But their food must be paid for besides. 

10. On the subject of treasure trove, psidhi] Yajnavalkya 

: , , r says : l Let the king obtaining unclaimed property 

m + V> r X i^vf [Nidhi] give half to Brahman as : but a learned Brah- 
to tieasure hove. ^ ^ ^ the wllol6) f or }le is l orcI of aU ” « And 

the king shall receive a sixth part of unclaimed property occupied by 
any other person.” “ In case of its being discovered without informa- 
tion from the finder, he must be made to pay a fine as well [as the 
sovereign s share].” - If however, any one prove by mark, measure, or 
the like, that the property found belongs to himself, in that case let 
the prince deliver it to him, after giving a twelfth share to the informer, 
and taking his own sixth. This is stated by Manu 3 : “ When a man 
claims treasure trove, declaring truly, f This is my own property/ the 
prince shall still retain his own sixth share, and also a twelfth.”* This 
twelfth , being that assigned for the informer^ a). 

11. On tfie subject of property carried off by thieves, the same 
Restoration of au ^ or sa y s “ f^t property carried off by thieves be 

stolen property to restored by the prince to the owner, of whatever class he 
the owner. * may be ; if the prince take possession of it, he partakes 
x T T of the crime with the thieves.” In case lie be unable 

to recover it from the thieves, Krshna DvaipSyana 
[Yyfea] says : 4, " Should the prince be unable to recover stolen property 
from thieves he shall make it good from his own treasury, provided 
he be powerless.” Thus has been expounded the law of sale without 
ownership. 


I—Macnaghten, 437. Digest 1st, 461. 2 — Chap. 8th, v, 35. 

3— Chap. 8th,' v. 40. Macnaghien, 4S7- 4 — MacnagMen, 437. 

(a) As to treasure trove, see Mad. Reg. XI of 1838, Act XII of 1838, Mad. S. L 
I860, p. 88. Yajuavalkya by Roer and Moutr. i. 34, 35.— A#, 
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CI 1 APTKR VI II. 

Co 1 1 corns a-a tong Pa rimes, — f tia )nhhaya Scum* r'h dnam.) 


Concern? among 
partners. 


1. Narada : l " When traders, or oil tens, jointly 
carry on business, it Is called a * concern among part- 
ners a title of judicial procedure.’’ 


2. Brhaspati : 2 “ Whatever property a man .lends, with the as- 
sent of many, or whatever business lie so causes to be 
t “ obliga- performed, is considered as the act of all the part- 
• ners.” 3 : “ They are declared to be competent arbitra- 
tors, and witnesses for each other, in doubtful cases of deceit, provided 
they bear no enmity to either party.” “ Should one of the partners 
OX CIV l )e justly suspected of fraud, in buying, selling, [and 

the like], he may he cleared by ordeal: such is the 
rule in all controversies.” 


Y ajnavalkya d u A man of crooked ways let the other part- 
ners expel without profit ; and let a partner unable to 
act, appoint another man to act for him” 5 : “ If one 
jicni/tTf^arlners! Partner does what tlie others forbid, or disapprove, or 
if he be negligent, [in doing what they allow], and the 
[common] property be injured, he shall make it good ; hut he who pre- 
serves it from [robbers or other] misfortune, shall receive a tenth part 
of it [as his reward ^ a 


4. K^tyayana 0 ; “ If four kinds of artisans he jointly employed ; 
■ * ^ young apprentices, more experienced scholars, good 

in artists, and teachers, they shall receive, in order, one 

n c i ai, e* 1 share, two, three, and four shares, of the pay, or profit.” 
Young apprenticei m, persons learning their trade. More experienced 
scholars, those- who are well versed in it. Good artists, -thorough- 
ly skilled [in every branch]. Teacher s. persons making new inven- 
tions. Brhaspati ■! “ Where several men jointly build a house or a 
temple, or dig a pool, or make sacred utensils, let the chief workman 
receive a double share of the pay.” The same author adds 3 : a This 
has been ordained by wise legislators for a band of musicians : let him 
who marks the time skilfully, take a share and a half ; and let the 
singers have equal shares.” 


1 — Digest 2d, p. I 4 — Digest 2d, 17-34. 

3 — Digest fid, 66-7. 5— Digest 2d, 12. 

, 3 — Digest 2d j, 8-9, ' 0— Digest 2d, 78, 

(e) .Yajnayalkya (Li. 259.) also lays down that * 4 traders who carry on business 
ioinilv, for profii, _ snail share the profits and losses, cither in proportion to the capital 
brought in by each, or according io the contract between the in. 55 — Ed. 
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K&i vayana : “ It* men, [who have joined together in any busi- 
ness], hut are dispersed abroad, meet with imprison- 
•, ment, then, whatever is paid for the sake of their libe- 

,,oi 110,11 ration, shall be borne hv them according to the share 

of each ” 8 “ The law [before] propounded relates to all partners, whe- 
ther merchants,. husbandmen, robbers, [commissioned in war time], or 
artisans, when they have made no special agreement for their shares.” 


CHAPTER IX. 

Subtraction of Gift. — (Ihdidpruddn Ho mi.) 


L Narada : 1 2 * 4 “ When a man desires to recover a thing which was 
not duly given, it is called subtraction of what has been 
Subtraction oi gi v en ; [and this is] a title of administrative justice/' 
CXCV IVb£ duly given , is a past participle, to denote the qua- 

lity of the transaction, and signifies / prohibited/ The 
same author adds : 5 “ In civil affairs, the law of gift is four-fold ; what 
may, or may not, be given ; and what is, or is not, a valid gift.” 


2. Narada : 6 “ What is loaned for delivery, what is lent for use, a 
. . pledge, joint property, a deposit, a son, a wife, and the 

P naliena ue pro- • W r}- 10 l e estate of a man who has issue living, the Sages 
,ei ^ have declared unalienable, even by a man oppressed 

with grievous calamities, and [of course], what has been promised to 
another.” Now, as a man has no property in his wife or son, it is only 
a repetition of the prohibition against their alienation, in conformity 
to the Vedas. f Neither between, nor in the heavens above/ From this, 
and from the law of Yajhavalkya : 7 “ In distress for [the maintenance, 
of] the family, [or, the family not opposing the gift, on account of po- 
verty], property may be given away, except a wife and son,” the pur- 
port of the above is confirmed by the reservation of a wife and soil 
T he non-existence of property in a wife or son has been already exa- 
mined in the discussions on property. 


3. In case of their being alienated, not only 'will the act be un- 
. tenable in law, but moreover penance also must be 
bte pr/peSare Performed; for, in treating of this very subject, Dakska, 
vo i c i; * says : y I he man who gives them away is a fool, and 
must* expiate the sin by penance/ 7 So Manu : 9 “lie 
who receives what may not be given, and he who gives away the same, 


1 — Digested, SO, where it is e utensils of leather/ Charmika, for Dh&rmika ; some 
of the manuscripts had the other word. 

2— Digest 2d, 8$. 3— Digest 2d, 92. 4— 5— Digest 2d, 94-5- 

6— -Digest 2d, 97-8. Reports 1st, 293-4, 2nd, 428. See Chapter 6th, para. 6th, ■ 

7 — Digest 2d, 128, Reports 1st, 69. 2d, 428. See Chap. 4th, Section 1st, para. 12. 

8— Digest 2d, 1.10, 9— -Not found in his Institutes. 
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shall both be punished like thieves, and be both caused to pay the fine 
of TTfctama sahasa.” 1 


AlienabL 

ncrtv. 

' CXCVT. 


pro- 


What things may be given, Is declared by Brhaspati : 3 “ A 

man may give what remains, after the food and cloth- 
ing of his family/’ What must without fail be given, 
is told by Katy&yana : 3 “ He who delivers not a pre- 
sent which lie has promised to a Bralunan, shall be 
compelled to. pay it as a debt, and incurs the first amercement.” 

5. Gautama : 4 “ A man shall not give, even what he has promis- 

ed, to a person whom the law declares incapable of 
.u°; U ai ! d . V- 11 receiving.” Gift or sale of a livelihood [Yitti] are 
bited C<lSU& * U ° U " thus forbidden by Vyasa : 5 “ They who arc born, or 
yet unbegotten, and they who are still in the womb, 
require the meaus of support : no gift or sale should therefore be made.” 

6. NSradaf* thus propounds the distinctions, of gifts, valid and 

void : “ Valid gifts are declared to be of seven sorts ; 
Gifts valid. void gifts assume sixteen forms.” 7 “They who know 
the law of gifts, declare, that things once delivered as 
the price of goods sold ; as wages ; for [the] pleasure [of hearing poets, 
musicians, or the like ;] from natural affection ; as an acknowledgment 
to a benefactor ; as a nuptial gift to» a bride [or her family ;] and 
through regard, cannot be resumed.” Regard , religious purposes : 8 

“ What lias been given by men agitated with fear, 
Gifts void. anger, lust, grief, or [the pain of] an incurable disease ; 

or as a bribe, or in jest, or by mistake, or through any 
fraudulent practice, must be considered as ungiven : So must any thing 
given by a minor, 9 an idiot, a [slave or other] person not his own 
master ; a diseased man, one insane, or intoxicated, or in consideration of 
work unperformed ” 10 : “But what shall be given, ignorantly, to a bad 
man, called a good one, or for an illegal act, must be considered, as 
tmgivcn^ a )” 

7. Grief ; pain, misfortune ; the interpretation is, afflicted with pain 

~ created by fear or other impulse : Whatever has been 
Terms of the given by one excited hy fear, of beating or the like, 
text defined. or ] 0 y other causes ; and in the same manner, what is 
given with the intention that it may be expended, from anger against 


1 — See Chap. LSili, para 2d. 2 — 'Digest 2d, 331. 

3— Digest 2d, 170. 4— Digest 2d, 172. 

-Digest 2d, 113- Jim* VI 21. Mit. 257. Beports 2d, 428. 


5G 


57 ' 


7— Digest 2nd, 175. 

Beports 1st, 31. Colebrooke on Obligations, 26-45- 


G~ Digest 2nd, 95 

8 — Digest 2nd, 181. 

-232 — 243. 

9 — Dor “Minority,” see Digest 1st, 293, 2nd, 115. Cole, on Oblig. 26. Reports 2d, 
•117 — 147. An idiot, and an insane person, seem incapable also by English law. 

Cole, on Oblig. 227-28. 

10— Digest 2nd, 200. Cole, on Oblig. 5S. 

'a) See S. A. ICS of 1863, Mad. XL C. Bep .— M 
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brothers or other persons [the rightful heirs : by mistake, as, when gold 
is given by mistake, when the intention was to give 
CXCVII. silver ; through fraudulent practice, as if f The king 
were about to give a cow to Devaclatta, and it be 
given to some othgr man, supposed to be the right person by his as- 
suming the dress of Devadatta by a diseased man, one whose mind is 
unsettled by disease ; by one intoxicated with any substance or liquor 
which produces drunkenness ; or insane, by the effects of the air, or 
from any other cause. Given, bestowed; what is given to a person who 
fails afterwards in the performance of any act, the donor [at the time 
of giving it] thinking, ‘ This person will do my work : M what has been 
given to those practising unlawful arts, under an idea that they will 
perform a lawful act : All these gifts may be reversed. 


8. KatySyana : 1 2 3 “ What has been given by men under the impulse 
of lust, or anger, or by such as are not their own mas- 
Such gifts may ters, or by one' diseased, or deprived of virility, or 
be resumed, inebriated, or of unsound mind, or through mistake, or 
in jest, may be taken back.’" Through lust , for the 
sake of seducing another man’s wife. Deprived of virility, [womanishly] 
timid. Given through mistake or in jest, means as a bribe [utkocha.] 


9. 8 “ If a bribe be promised for any purpose, it shall by no means 

be given, although the consideration be performed.” 

Recovery pro*- “ But if it had at first been actually given, it shall be 
hibited, of a bribe restored by forcible means ; and a fine of eleven Junes 
once given. as m uch is ordained by the son of Garga and by the 

Bribes defined. s<m The nature of a bribe is thus exhibited 

by the same author : 4 “ Whatever is received for giving 
information of an [improper] acquaintance; of a criminal, of a man 
violating the rules of his class, or of an adulterer ; for producing a man 
of depraved manners [ready to commit, thefts or other crimes,] or for 
procuring a man to give false testimony. That is all denominated 
[utkocha] given on an illegal consideration.” 


10. Mann : 5 “ When the Judge discovers a fraudulent pledge, or 
sale ; a fraudulent gift, and acceptance, or in whatever 
other case he detects fraud,' let him annul the whole 
transaction.” Fraud , circumvention. Or in whatever 
other case, that is, in whosever business. The mean- 
ing is, the whole of that business in which fraud is 


CXCVII 1. 

fraudulent acts 
to be annulled. 


1 — This is better explained in the Mit. leaf 19th, page 2nd, line 10th, “ further, 
what is given thus, * This man will do this my work,' that is, from hope of a profitable 
return,” 

2 — Digest 2nd, 197. Reports 2nd, 117. 

3 — Digest 2nd,. 195, Katyayana. Cole, on Oblig. 58. Strange’s Elem. 1st, 274. 

'4— Digest 2nd, 194. 5 — Chap. Sth, v. IbT?, Strange's Elena. 1st 2S5. ■ , 
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detected shell he reversed.* Kafcy&yami : l “ What a mail has promised, 
in health or in sickness, for a religious purpose, must 
Legal promises be given ; and if he die without giving it, his son shall 
binding, even on doubtless be compelled to deliver it.” For a continua- 
,ieils ‘ tion of this subject, the Dvaita Kirn ay a, written by 

Guru, must be referred to. 

CHAPTER X 

Of Service, — [Abhyupetya Citgruslm]. 

1. Narada : a “ When a man yields not the obedience he has pro- 

mised, it is called a breach of promised obedience ; 
Service. which is a title of law.” Servants are of three ranks, 

says Brhaspati : :i *' c The soldier is the highest of ser- 
"' A A: " vants; the ploughman is the middlemost; the porter 

Servants of is declared the lowest, and so is a servant employed in 
three degrees. the business of the household,” Narada “ He who 
shall he commissioned for affairs, or for the superintend- 
ence of the family, should be considered as a commissioned servant; 
and lie is also called a family-servant [in some instances].” . 

2. Katyayana: 5 “ Bhrgu admits the servitude of one who, being 

his own master, gives himself, as [the marriage of] 
claises C admitted a w ^ e [self-given is acknowledged :] slavery should be 
with exception of limited to three classes; never can a Brahmana be-* 
Brahmans(^). come a slave.” The servitude of men of the military. 

commercial, and servile classes, who have forfeited 
their Independence, may be in the direct, notin the inverse order of 
the classes.” Narada : c “ In the inverse order of the classes, slavery is 
not legal.” K& by ay an a : 7 “ Where men of the three twice-born classes 
forsake religious mendicity, let the king banish a man of the sacerdo- 
tal class, and reduce to slavery a man of the Kshatriya or military 
tribe, says Bhrgu.” The taking the Word Kshatriya or military class, 
intends the commercial and servile classes, also, a part being put for the 
whole. The mode of banishing a Brahmana is thus explained by 
Daksha and Narada : 8 “ If a man, after assuming religious mendicity, 
abide not by his duty, let the king cause him to be lacerated Toy the 
feet of dogs, and immediately banish him.” 

3. K&fcyayana : 9 f< But even a man of equal class must not reduce 

a Br&hmana to slavery ; yet a mild and learned man 
What kinds of ma 3 r employ in labour one inferior to himself in those 
labour allowed and qualities : still let not the highest twice- bom man per- 
what prohibited, form impure work.” Manu d° “ Both him of the mili- 
tary, and him of the commercial class, if distressed for 

I- -Digest 2d, 96. 2 — Digest 2d, 204. 3 — Digest 2d, 218. 

4— Digest 2d, 220. See El. Com. 1st, 42G. The English law admits four kinds. 

5 -Digest 2d, 254. See Bl. Com. 1st, 425, rote 1. 

6 — Digest 2d, 253. 7 — Digest 2d, 22 T. There is a variation in the reading of this ’text. 

8— Digested, 22-7. 9— Digest 2d, 254-5. 10- —Chap. 8th, v. 411. Strange’s Elem. 1st, 135. 

(a) Act V of 1843, sec. 2 prohibits the enforcement of any rights arising out of an 
alleged property in the person and services of another as a slave. See/oases cited 3 
Mori Dig. 377. — FjK 
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emmie- 


a livelihood, let some wealthy Brahmana support, obliging them, with- 
out harshness, to discharge their appropriate duties. 55 Appropriate 
duties , meaning respectable, and such as are suited to their class. 

4. Katyayana 1 : " He who seizes a woman of the sacerdotal 
class, he who sells her, and he who enslaves a woman 
Illegal enslave- of family, impelled by lust or causes her to be ap- 
ment with th epun- p r o ae hod by another, shall be amerced, and that 
Ibril 611 ^ a,wtm c ®‘ [enslavement] is null.” ;f The man who treats as a 
slave tl.ie nurse of an infant child, or a free woman, or 
the wife of his dependent, incurs the first amercement/ 5 Vishnu : 3 “ He 
who employs a man of the most elevated class in servile duty, shell 
be fined in the highest amercement-/’ Katyayana, r “ And he who 
attempts to sell an obedient female slave [BhaktajS though she resist 
the sale, and though he be not distressed, but able to subsist, shall pay 
the first fine.’ 5 

K. The distinctions in slaves are laid down by N5rada 3 : “ One 
bom [of a female slave i in the house [of her master] ; 
one bought ; one received [by domtiion J ; one inherited 
[from ancestors] ; one maintained in a famine ; and, 
like Mm, one pledged by a [former] master; one relieved from great 
debt; one made captive in war ; [a slave] won in a stake ; one { who 
has] offered [himself ] in this form. l am thine ; an apostate from re- 
ligions mendicity; [a slave fora) stipulated ’[time] : one maintained in 
consideration of service [Bhakta] ; a slave for the sake 
of his bride ; and one self-sold, are fifteen slaves de- 
clared by the law.” * 

0. u Of those [slaves], the first four are not [of right] released 
Who of them ^ rom slavery : unless they be [emancipated j by the in- 
dulgence of their masters, their servitude is hereditary. 
That' low man, who. being independent, sells himself, 
is the vilest of slaves ; he also cannot be released from 
slavery.” 7 “ Among those, whoever rescues his mas- 
ter from imminent danger of his life, shall be released 
from slavery, and shall receive the share of a son.” Yajuavalkya : 

He who, having become a Sanyasi, falls from that state, shall remain 
the slave of the prince during the rest. of his life.” 

7. Narada : R One maintained hi a famine is released from sei*- 
vitude on giving a pair of oxen.” “ One pledged [is] 
Slavery voi. la- also [released] when, his masters redeems him, by dis- 
ble ; on what eon- charging the debt 5 ’ 9 ” 10 : “ Paying the debt with inter- 
1 ,lom ’ est, a debtor is released from servitude.” 11 ; t{ One who 


are not capable of 
emancipation. 

Exception. 


1 — Digest 2d, 258- 2 — Digest 2d, 257* 

3 — Digest 2d, 25 S. 4— The word : Bhakta 5 means also “ serving for maintenance/' 

5 — Digest 2d, 224-25. Col ebrooke on Obligations. 2 G. 6 — Digest 2d, 231, 

7 —Digest 2cl, 241. Reports 1st, 372, note. S— Digest 2d. 243. The last 

half of the couplet is here omitted ; it is as follows : “ for what was consumed in a 
famine, is not discharged by labour [alone]/ 5 

9 -Digest r 2d,24o. Here again, the last half couplet is omitted: but if [the 
creditor] take him in payment, he f< becomes a purchased slave/ 5 

1 0— Digest 2d, 245. ... 11— Digest 2d. 240,., . : 

. ^ 
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: fjrfered himself in this form, 1 I am thine one made captive in 
■ war, and a slave won in a stake, are emancipated on giving a substi- 
; lute equally capable of labour,” 1 u A slave for a fixed period 
is also emancipated, by fulfilling the stipulated terms/''’ 2 : '■ One main- 
. mined in consideration of service is immediately released on relinquish- 
ing his subsistence ; and a slave for the sake of his bride is emancipa- 
ted by divorcing his wife.” Substitute, a surety,- deputy. Brick, a 
female slave. 


8, Yajnavalkya fi One enslaved by force, and also one sold by 
robbers, is released from slavery/’ Narada : 4 One 
not his own master, who, having given himself [to one 
man] in this form, * I am thine/ goes [to another], 
does not obtain his wish ; the former owner may re- 
claim him.” One not his own master , the slave of 
another. The word slave, used throughout on this 
confined to the masculine gender, must 
therefore be understood as affecting all rules also for female slaves. 


Slavery ia what 
auses void, ab- 
initio . 

COIL 


subject, being not specially 


Reason for em- 
ancipating fe- 
male*, 


i reason for enfranchising female slaves is declared by K&ty 
fiyana : 5 “ If a man approach his own female slave, 
and she bear him a son, she must in consideration of 
her progeny, be enfranchised with her child. Pro- 
geny, offspring; meaning, that she becomes thereby 
qualified for liberty. 


JO. NSrada 0 : f< Let the benevolent man, vyho desires to emanci- 
pate his own slave, take a vessel of water from his 
Rite of emanci- shoulder, and instantly break it, sprinkling his head 
h atKUL with Witter containing rice and flowers ; and, thrice calf 

ing him free, [let the master j dismiss him with his face- 
towards the east: thenceforward let him be called i one cherished by 
his master’s favour/ his food may be eaten, and his favours accepted ; 
and he is 'respected by worthy men. 

1L 'KatyfJyana 7 : “A free woman, or one who is not a slave [of 
the same master ; for this word, adasi, may bear either 
Hoyt any free sense], becoming the bride of a slave, also becomes a 
woman wy be- slave [to her husband’s owner] ; for her husband is her 
cou;ea s.hve. ford, and that lord is subject to a master.” “ What- 
ever goods belong to a 'slave, his master is declared by law to have 
dominion over them/ 8 


1 -^Digest 2d, 245. This should come in after u Paying the debt with interest,” &c. 

2— .Digest, 2d, 247* 3— Digest 2d, 239, 

4— -'Digest 2nd, 237* The translation is varied here, to suit the gloss. 
fi-~ Digest 2d, 247. 6— Digest 2d, 248. 

7— Digest 2d, 252-3. 

8— .Digest 2d, 252. The last hemistich is here [it would seem fraudulently] oinit- 
L-4 hut that matter has no right to the goods which are ac.qu.ked by public am. See 
particularly CoLbrwke on 'Obligations, .30-31-25-®. 
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CHAPTER XL 

•Non-payment of Wages— ( rekindclanam.) 


’Non-payment of 
wages. 

CCIII. 


Kates of wages, 
when not stipu- 
lated. 


1. Nara-da d “The rule and the act .of payment-, 
and non-payment, of the wages or hire of servants, are 
now declared, called in law, Non- payment ofwao-p* 
or hire. 

2. Yajiiavalkya r “ He who causes work to be 
performed without fixing the wages, shall be compelled 
by the king to give a tenth part of the [profit arising 

. from] commerce, cattle; or grain ” 

This relates to light work — For if the work be heavy, Briias- 


According to the 
work. 


pati says: 3 “Let the man who guides the plough- 
share have a third ojr a- fifth part [or the grain, ].” “ Let 
(the ploughman), to whom food and vesture are given, 
take a fifth ; and let him who is supported by the 
profit (alone), receive a third part of the grain produced." Food and 
vesture , a servant boarded with receipt of food and clothes, 

4,. Narada : 4 “A. servant who refuses to perform the work, he La, 
. undertaken, shall be compelled to fulfil his agreement. 

Rules aft ec ting paying him Ins wages : but, if he . persist ■ in hh 


the servant in re- 
gard to work. 


refusal after receiving his wages, he shall, forfeit twice 


their amount.” Manu 3 : “ That hired servant or work- 
man, who, not from any disorder but from insolence, fails to perform 
his work according to his agreement, shall be fined eight raktikasf 3 hud 
his wages or hire shall not be paid.” He adds; 7 “Yet, 'whether he be 
sick or well, if the work stipulated be not performed | by another for 
him, or by himself], his whole wages arc forfeited, though the work 
want but a little of being complete.” 8 : “But, if hr be really ill, and 
when restored to health shall perform his work according to his origi- 
qqIY * nal bargain., he shall receive hi 5 pay even after a very 

long time.” So Vishnu : 9 “ Aservaru. («»r workman by 
time], who leaves the work before the expiration of the full term, shaft 
forfeit the whole price of his labor, and pay one hundred punas to the king.” 

5. Again : “ If the master dismiss the servant before the full tinm 
Buies affect in" ^ as Passed, he shall pay him his whole wages, and a 


hundred panas to the king, unless the servant 'were n 1 
fault.” Viddba Manu : l ° “ A servant shall pay the full 
value of what he has lost by mere inattention ; twice 
the value of what he has lost by gross negligence or 
malice; but he shall not be forced to pay any thing for- 
1 — Digest 2d, 259. 

2— “3 — Digest 2d, 2GI-64. See Tomlins, and Bum, fit. “ Stavanis.' 5 
4— Digest 2d, 267* 5— Chap. 8th, 215. Digested, 261c 6 -As lies. 5i-h, 9L , 


the master. 

Damage or loss 
by servants, how 
to be estimated 
and when good. 


7— Chap. Sth, 217, Digest 2d, 270. 
9— Digest 2d, 271* Reports 2d, 237, 


8— Chap. Bih, 216, Digest 2d, 2fl, 
10— Digest 2d. 272.“ 
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what robbers have seized, for what has been burned, or for what an 
inundation has carried away, [unless he were himself hlameable]. 
Malice , enmity Carried away, swept away. • Yajhavalkya : l “ He 
who raises obstacles on solemn occasions shall pay twice the amount 
of his wages ; one who declines when ou the road [shall 
Cases of dis- be compelled to pay] the seventh part of the wages, or 
pnte about wages the fourth part, if he leave him on the way.” Yrddha- 
riuc cuscJuigc. Maim Should a merchant [having hired a servant for 
a certain journey,! sell his goods by the way, and discharge the servant, 
his i wages] must be paid : but the servant shall receive half only of 
the hire,” Katyiiyana d And if the goods be stopped, or seized on the 
way, the servant shall receive wages for so much of the way as has been 
passed by him ; :?t The master, who leaves in the way a tired or sick 
servant, without taking care of him in a 'village for three days, shall pay 
the first or lowest amercement.” Be stopped, be attached by the king’s 
order. 


tl, Brhaspati : 5 * “ If a servant, by the command of his master, and 
for his benefit only, do an improper act, the offence 
Liability of the shall be imputed to the master.” : G " The master, who 
master. pays not the hire of labour after the work is performed, 

COY- shall be compelled by the king to pay it, as well as a 

proportionate amercement.” 


Unes relating 
to hire, of carri- 
ages, and beasts of 
burthen. 


7, N&rada : 7 “ The owner of goods, who hires carriages or beasts 
of burden, and takes them not, shall be compelled to 
pay a fourth part' of the hire; or the full amount, if he 
leave them on the road.” Carriages, conveyances of 
all sorts. Beasts of burden ; horses and other animals, 
carrying burthens on their own [backs]. Katyayana :s 
“ He who hires, at a fixed price, an. elephant, a horse, a bull or cow? 
an ass, or a camel, shall be made to pay for the hire of it ns long as he 
delays to restore the cattle, having used it according to agreement.” 

Karada d He who dwells in a house which he built on 
Rules for Land- tlie ground of another man, and for which lie pays 
lord and Tenant. reu -q shall take with him, when he leaves it, the thatch, 
the wood, the bricks, and the like. But if he live, 
without paying rent, on the ground of another, and there be no agree- 
rnent, he shall, 'when he quits it, give the thatch, the timber, and the 
bricks which, he has expended, to the landlord.” Rent, hire. 


1 -Digest 2d, 274-75. 2— Digest 2d, 277. 3— Digest 2d, 278. 

4— Digest 2d, 2/9, Moore’s Index, Term Report* 1st, 7d Tomlins, and Rum, 
tit . i{ Servants.” 

5— Digest 2d, 373. Bl. Com. 1st, 430. “ Qui Tacit per ahum facit per be,” Tom - 
lins, tit. Servants.” 

0— Digest 2d, 270. 7— Digest 2d, 277, q. v. 

8 —Digest 2d, 283, where it is attributed to Harada. 

9 —Digest 2nd, 281. q. v. Strange V Elem. 1st, 293. 
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CHAPTER XII. 

* 1 

Breach of Compact, — {Sayadda Vyatikmma.) 

1 iNaracla: 1 “ The general rale, settled among irreligious men 
[Pakha.nd&], and among' citizens | .Naigama ! , and the 
Breach of Com- like, is named a compact ; ami the title of law concern- 
pact. ing disputes arising thereon, is called Breach of com- 

CuYI. pact.” Rdkhanda, persons pursuing commerce or the 

like, [find] deviating from the ordinances of the Vedas. 
Citizens , those who do not act contrary [to the Vedas]. From the term 
the like, we must include those skilled in the three Vedas. 

2. The part to be taken by the king in these matters is laid 
down by Bxh&spati : 2 “ Assembling Brahmanas endued 
Royal establish- with knowledge of the Veda, CTotriyas [or learned 
vnents. teachers of the scripture,] and priests who keep a per- 

petual fire for oblations [Agnihotri,] let the king esta- 
blish them in that place, and assign their subsistence:” “Let him 
grant to them, in his own dominions, houses and land exempt from 
taxes, delivering by a written grant, that the royal dues are remitted. 
Exempt: They from vyhom taxes are not to be taken, are exempt 
from taxes . Remitted dues : Remitted , abandoned: dues, the fruits 
of the earth, and the like ; meaning, these [are to be remitted] to them. 
And the laws for these persons, the (protriyas and the rest, are declared 
by Yajnavalkya: 3 ‘" Duties which are stipulated, or seasonable [for 
Samayika may bear either sense,] or prescribed by the king, and which 
are not inconsistent with their own [regular] duties, should also be 
diligently observed [by those priests, and enforced by the king.]” 

3. Narada: 4 “ Let the king maintain the associations of the Pa- 
khanda, of the Naigaina, of joint companies [Qreni," 
Associations enu- of separate trades [Puga,] and of various tribes [Vrata," 
roerated aucl de- and the like, both in a place of difficult access, and in 
me ' a frequented spot.” Associations of persons of dif- 


2 — Digest 2nd, 286-92-3, Ellis’s Lectures “ Ividiku Sablut from Ivulika, heads of 
tribes or families. A court Composed of ancient persons of the same Gotra as the plaintiff 
and defendant The Gmia, Kid a, and KuSika courts fo<-.k cognizance, especially, of 
what is termed technically, Samvida vvatikramam. all transgressions against the disci- 
pline and peculiar customs of the tribe or family : they had, also, jurisdiction, probably 
to a limited extent, in civil causes between the members of the tribe or family : but they 
had no jurisdiction in criminal eases, and did nor,, therefore, resemble the domestic 
courts cf the Romans, in whicn the PaUtf-famiiias presided, and punished the faults of 
his wife and children even with death, 5 ’ Bee Chap. 1st, See. 1st, para. lOch. 

3 — Digest 2nd, 288. 

I --Digest 2nd, 287. *2— -Digest 2nd, 293. The words of the text are retained, 

to avoid perplexity. The Mayukha, and Mitalcshara, vary in their acceptation of the 
term Naigama, for which “trader” seems the most common meaning. Bee Chap. 17th, 
para. 2d, For the three last terms, see Cinp. 1st. See. 1st, para. 10th, and references. 
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fere at castes for the carrying on of one kind of trade or business be- 
tween them, fire joint companies. Among them again, those who are 
associated by different kinds of work, are called separate trades. Va- 
rious tribes , are associations of near kinsmen, connexions, or gentile re- 
lations ; the same which are also denominated kula, or family. Of 
the Pakhanda and Kaigama, we have before spoken [para. 1.] Associ- 
ations of all these, from the Pakhanda* to the Vr&fca inclusive, are all. 
denominated 4 companies/ 

4. The punishment for a departure from the rules laid down among 
them, is declared by Yajilavalkya / “Him who eiri- 
Punishment for bezzles the property of the company, and him who 
members, violates his engagement, let the king banish, from the 

realm, after confiscating all his effects/' 


CHAPTER Kill 
SECTION* I. • 

Rescission of Purchase. — (. K Htdn uskaya.) 


1. bhirada *} “He who is dissatisfied with his purchase, after 
Rescission of ’buying a commodity for a [just] price, is called a res* 

Purchase. cinder of purchase, [which is] a title of judicial pro- 

CCVni. cedure.” 

2. The limit for examination of an article is fixed by the same 

author : 3 Milch cattle should be examined within three 
Term allowed days ; beasts of burden, within five ; but the exarm* 
lor trial of arti- nation of pearls, gems, and coral must be within seven 
lU ' days ; of male slaves, within half a month ; of females, 

within one month ; of all seeds, within ten days ; of iron, and wearing 
apparel, within one day/ 1 Katyayana : l “ Rescission of a sale of land 
within ten days [is permitted] whether to the buyer or the seller/ 1 
Brhaspati : 5 “ Within those times, if a blemish be any whei'e discovered 
in the commodity purchased, it must be returned to the seller, and the 
purchaser shall take back the price." 

3. Katy%ana : fi “ But an unexamined commodity being bought, 

and afterwards proved to have a blemish, it must be 
Excepted eases, returned to its owner within the limited time, and not 
otherwise.” If he took tire article after personal exa- 
mination, then, says N&rada : 7 “If a man, having bought for a just 


3 — Digest- 2nd, 297. Reports 2nd, 437, 

1— Digest 2d, 309. Bee Strange 1st, 301 -3 Of, for this and the succeeding section. 

2 — -Digest 2nd, 214-15, Reports 1st, 404-5. 

3— The same hemistich, and no more is in the Ylratrodaya, 1 34 1st, 1st* 

4*— Digest 2nd, 315-0, The second reading- of which, ‘sanjayate/ is followed here. 
5 — Digest 2nd, 310. 6— Digest Bad, 309-10. 
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price an 3* [cloth or other consumable] commodity [except seed 
grain J should suspect that he had made a bad purchase, he may 
return it on that very clay to the seller, unless it be diminished.” 
The buyer who returns it on the second day, shall give [the seller] a 
thirtieth part of the price ; on the third day., twice as much [or a 
fifteenth]; and, after that, it is absolutely 7- his own.” NSrada 1 : “ But 
a mantle, that has been worn, and is tattered and soiled, yet is bought 
with those known blemishes, cannot be returned to the seller.” 


SECTION II. 

Resc issie'j i of Sal e —( Vi kr C ydsampraddna/n i. ) 


1. Narada: 8 “ When a vendible thing, sold for [a just] price, is 
Rescission of sale, not delivered to the purchaser, this is called ‘ non-de- 

CCEL livery of a thing sold/ a title of judicial procedure/ aj." 

2. Yiijhavalkya : s “ He who, having received the price of a thing 

. sold, delivers not that thing to the buyer, shall be 
the vendor eCtm ” compelled to deliver it together with interest ; or, 
among those who trade to foreign countries, the foreign 
profit.” Foreign , of another country. Its profit, that is, the profit on 
a commodity, the 'produce of a foreign • country. The same author ; 4 
“ Should a commodity sold, but not delivered on demand [with tender 
of payment], be injured by the act of God or of the king, the loss shall 
fall on the vendor. 


3. But again 6 : And if a loss arise by the fault of the vendee, 
, . , , on him alone shall it fall.” Narada 6 : " But if a veil- 

an le \ en.ee. ^ ee Refuse to accept the commodity which he has 

bought, when it is offered, the vendor commits no offence if he sell it to 
another.” 


4. Yijnavalkya says : 7 “ That which has been sold by a drunken, 

Sales void or a11 * nsane raan > or f° r a base price ; also that 

^ w " which has been sold by one not independent, and by 

an idiot, (b ) must be given up and restored by the purchaser.” All these 

1-2 Digest Sd, 317. 3-Digest 2d, 319-20, 

1 4— Digest 2d, 324. 5— Digest 2d, 324. Reports 1st, 404. The last 

hemistich of one text is here tacked on to the end of the other, 

6— Digest 2d, 327. Reports 1st, 404. 

7— This is a text of Brhuspati, according to the Yframitrodaya [136— 1st, 5th,] and 
is attributed also to him in the Digest 2d, 32S, or at least one very like it. Reports 2d, LIS- 

(a) By Hindu law a purchaser may recover in an action for breach of a contract to 
deliver goods imt only double the earnest money but also damages for the non-delivery. 
Alvar Cheili v. Yai&Uinga Ghelli 1 Mad. II. C. Rep. 9 — Ed* 

(d) Where an infirm and foolish man, proved by a reference to his caste to be in- 
capable of managing Ids own affairs, sold his house at a base price, without the know- 
ledge or consent of Lis relations, the sale was set aside at the suit of his widow, and she 
was decreed to be put into possession of the house, the purchaser from the idiot paying 
ail costs, but being at liberty to recover for any sums he might prove to have actually 
advanced to the deceased, Wmcodas Vereedas v. MG Mmikunwur, 2 Bon*. 114, 1 Mori. 
Dig. 563,—tfrf. . 


iundf' law-books. 
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sion. 


rules must be understood, as referring to a contract 
.Rules for decs- Inac j e foy the seller to this effect: ' The price being 
paid, I will give it to you alone, and to no other; * as 
is evident] from the following text of JNarada 1 : “This rule lias been 
declared for vendible commodities, of which the price has been 
paid i or tendered]; but where it lias not been paid [or tendered], there 
is no injury to the buyer by [delaying the delivery] unless there nave 
been a special agreement [as to the times of delivery and payment]." 

5. On the subject of selling a damaged article. Yii j navalkya says :j : ■ 
11 The dishonest man, who sells the commodity know- 
Punishment oi j[ n g its blemish, [but not disclosing it], shall pay double 
iUlUs ‘ the price of it (to the vendee], and a line, of equal 

amount [to the king],” 


CHAPTER XIV. 

Disputes between Master and Herdsmen. — (Svdmipdla vivada). 


1. When damage occurs to kine, or other animals, through the 
fault of their keeper, YSjnavalkya says: 3 “On the 
loss [of a beast] by the fault of the herdsman, the 
fine ordained for him is thirteen panas and a half; 
and [he shall pay] the value [of the beast] to 
its owner,” The value of the cow, or whatever animal 
it may be. 


Disputes be- 
tween master and 
herdsmen. 

ecxi. 

Punishment for 
faults. 


• 2 . 


Mode of certify- 
ing deaths, in the 
herd. 


The mode of certifying the death of any animal, is thus laid 
down by Maim : 4 “ When cattle die, let him carry to 
his master their ears, their hides, their tails, the skin 
below their navels, their tendons, and the liquor 
exuding from their foreheads: let him also point out 
Maries, their horns, or other known marks, according 


their marks.” 
to Mad ana. 


8. The portion of ground [to be set apart] to serve as pasturage 
Pasture hr- ds of * or kine, and the like, is defined hy Y&jnavalkyab 


townships. 


“ Let a space be left between village and village, in 


breadth four hundred cubits ; let it be eight hundred 
cubits round a town, and sixteen hundred round a city.” Space [Pari- 
nahal, land appropriated for pasturage of cattle and the like. 5 6 In the 


* 

1” Digest 2d, 319. 2— Digest. 2d, 325, where it is attributed to Bfhaspati. 

3 — Digest 2d, 343, and tlie commentary. 

4- — Chap. 8th, y. 234. Digest 2d, 347. There is a variation in the reading here, 
anka, marks, for anga, limbs, 

5 — Digest 2d, 348. 6 — In practice, this is well known, the ground so set .apart 

being termed Kotra in Gujarat, 
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sume sense also., a similar word [PariharaJ is issued b y Ivianu : - k< On all 
sides of a village or small town, let a space [Parihara] be* left for pas- 
ture, lour hundred cubits/ 5 Some author has defined a village, as a 
place where several artificers and husbandmen are found: a town 
[Kharvata], as a place surrounded with a strong thorn hedge. 


Loss by trespass 
to he made good 
by the owner, with 
a lino for the of- 
fence., 

OCXIL 


4. When the grain or property of another is eaten by cattle., fines 
must be paid by their ^owner, according to this ordi- 
nance ofYajnavalkya 3 : [ The owner of] a female buffalo, 
doing damage to grain, shall be fined eight mashas** ; of 
a cow, half that [amercement]; and of a goat or sheep, 
half [again] of this amercement/ 5 “ For cattle eating 
and lying down in the field, the fine is double the 
amercement mentioned ; it is also the same, if they trespass on pre- 
served lands, and the fine for an ass or a camel, is the same with that 
for a, female buffalo.” 4 “As much grain as shall be destroyed, so much 
produced shall be [paid] to the husbandmen ; the herdsmen shall be 
scourged ; but the owner of the cattle incurs the fine already declared/ 5 
Preserved lands , a place for collecting or preserving grass, wood, or 
the like. 


5. An exception to this is stated by Uganas : 5 " Kine are not 
. liable to fine for trespass on jubilees, and they are 
Exceptions, with equally exempt at the season of obsequies. 55 Yy&a; 
the reasons for . « Q Hon [lord] of kings, he whose property has been 
snatched away and enjoyed by a Brahman, or by a very- 
indigent relation, or by a kine, receives greater reward, than he would 
obtain from the Yajapeya sacrifice/ 5 TJ^anas 6 : “'Neither ancestors, nor 
deities, taste the offering of that man who demands compensation for 
com destroyed by cows/ 5 


CHAPTER XV, 

Boundary Dilutes, — [Svma Yivada\ 


I. Brhaspaii tells the means of knowing boundaries : “ The follow- 
Bo d ' m S subgtances, cow-dung, bone, husks of grain, yluur- 
putes. Un ^ ^ coal, large stones, potsherds, sand, bricks, eows'-hair, 
CCXIII. cotton, 7 bones, and ashes, having been placed in vessels, 

1 Mode of defining shall be deposited under ground at the extremities of 
boundaries. the boundary/ 5 


1— Chap.' 8th, v. 237. Digest 2d, 347-8. 2— Digest 2d, 361-2, 

3 — As Res- 5th, 01. Digest 2nd, 358. ,4— Digest 2d, 366. 

5— Digest 2d, 372, where certain other animals are altogether exempted. 

6 — Digest 2d, 354. 7 — Ot* cotton seeds, according to the Viromitrodaya [139 

2d, 10th,] which has been consulted for the translation ox the other terms : a text of the 
same author is there found, but transposed and read differently st Stones, bones, cows* 
hair, husks of grain, ashes, potsherds, cow-dung, bricks, charcoal, gravel, sand/’ 

R 
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t" J-AV'-uuniCS. 


2. V«ijiiavaikva Here snows Uie mttnro of the witnesses required : 

:: '‘Men inhabiting a lieighbuiiring village [S.iHmmta], 

ue ^^‘ <LAl "' "* or that in which the disputed ground is situated, being 
in mun Her cither four, eight, or ten, lievmg put on a 
chaplet of rod Sower.?, and a red dress, and taking some of the earth 
fon. their heads!, siial] wiint out the bvno boundary. ’ ixarada, : •* A 
single niait shall not determine a [disputed j boundary. 
«£r ?Sl ,t even if he- Iv fmvi by of cailMeuee; for the weighty 
lUH-mv in duo hwdnur* requires th?i. such iket be set- 
ded dhrhajwmlk : la doihalfc of the. ivs.ar.ke 

ibi* kuowinj? the bouucUtrv, even a single man, who is 
ere.] upright, nun mutually agreed upon by 
both parties, ; ■- r . K on n ehnplrt *'*t rod fiovvors, and red clothes,, 

aud taking sosne earth on Lis Luod. and having tasted, to ay point out 
the bound a rv/ 5 


aduiissnbir 
s?ept u'.sd-r cer- 
tain circuiiiitn iv 
ees and ihiuv 
ih ms. 


& R&lyriymii ; ’’ Ou throe occasions, the act of God or the king 
YV * j.* , * t * is to be looked. lor: in walking over a.- boundary, un- 
at! ended to. derpung the ordeal or holy water, and likewise m 

swearing by holy feet ; [in the first; within six weeks ; 
[in the second] ..a. fortnight aud [in ‘ the third], within seven 
days. - ' 5 

4. Maitu : 


*• Veracious witnesses who gave evidence as the Jaw 
requires, are absolved from their sins; but such, as 
give it unjustly, shall each be fined two hundred 
panasG 'h ini da : '‘Ishvvif neigh hnu ring villagers have 
spoken what is not true in deciding a [contested] 
boundary, they shah ha fined, all separately, in. the 
middling amercement, by the king.” jvgfyavana : “ Where many arc 
assembled [for this purp^-j, and they do not give an unanimous ver- 
dict [or tebuimoj-p, I, whether front fin or hope of reward, they shall be 
made to my the highest anuTcemenL’^ 


Punishment of 
false evidence, 

GCX1V, 


5. Vh-iila vatkyu : " In dhiailt oi assessors, or of marks for d is tin' 
pushing if, rhe king ought of his own accord to define 
Pmccfoonip ip rite Inn m duly/ 9 Id ami : a u If the boundary cannot be 
default oi. uvi- [otherwise) ascertained,. let tl)e king, knowing what 
*’ ; is just, [that is without partiality, and] consulting the 

future benefit of both parties, mark a boundline between their lands: 
this is a settled law.” 


. 1 — Chap, 8llv#5?, 

2. —hi the Vli-amitrorfaya [l Si 2d, this is elucidated by art other hemistich 
oi the same author : "1( it be so delivered from want of knowledge, let tin* boundary be 
examined a to sli ; but ii there be a contradiction in what they have delivered, they shall 
be fined, in the highest amercement.” . 

S— Chap. 8th, 365. 


YYA.VA.HA ; BA MAYTT'kHA. CHAP. XT, 1+7 

t>, The same author says : l “ Reckoning from the time of entry, 
6’i on as a house- door. a shop [or market and other places 
may have been enjoyed by r.vy re, according to that 
time and maimer snail ho liwrn, and shall not 

be removed." .fediyh va : m also: “An enclosure: a 
chain ; a projection, and small apertures. Jet them not 
scop up. or interfere with ; let- him who stops a pernmueut water-course 
or the selte of a house, receive punisiiment/' Au enclosure, the foun- 
dation of a wall. A drain, a road for the exit of water. A projection, 
is, according to Madame 4 a place for sir. ting in. iac.de of wood or other 
materials, not touching the ground, but built ouL from a house or other 
place.’ In some copies they read [dhiiii.a ufehkdsaj. *a passage for 
smoke, [a chimney]’ instead of [bhrama nishkasaj 1 a- drain and a pro- 
jection.’ It then would mean, small' apertures. ns bull's eyes, or the 
like, for the purpose of lotting out smoke. By the phrase other -places, 
we must understand, the walls of other people, and the like. 

7. The same author says : “ From ami after ohe date of entry [or ' 
possession L men things .aro nob at any time to be made, 
neither sba'l clay make a passage for sight, nor a, 
water-course, into the habitation of another.” Bi’hss- 
pai-i: ie Never let a necessary, a tire-place [or heap] ; a 
skin, or dirty water, [or h vessel. of it !, be at any time 
placed very near to the house of another/' A necessary, the place for 
voiding impurities. Very -uea-r, in close contact. Katyniyana : “ Places 
set apart for dispositmg urine. ifeees, and water; a fere-place and a sink 
[or pit], let them situate, when they make them, at the distance of two 
cubits from the houses of other people” 


Prohibition 
against smcdoii 
of nuisances. 

COST, 


possession, hold 
to bn a lisle to 
certain conveni- 
ences.. 


8. Brhaspati : “ That [road], by which men. and animals have ^ 
come and gone no prevented, is called a highway* 
Definition <>i [Sansavanaiu j : it is not to uc shut up by any one 


dioiv ugh fare and 
highway. 


whomsoever” Narad a : “'Let. them not stop up a 
thoroughfare [or junction of four roads, Chatushpatha'], 
a place dedicated to the gods, or the king’s highway, [ILijaimirga], by’ 
[making there] a place ihr sweepings, si pit, a drain, a heap, j of rubbish] 
or the like.” Katyaya-na: “ That place through which all [sorts of j 
people are constantly moving, is a thorougiilkre [Ohatusbpatlm] : that 
which has not at any time boon stopped rip, is coiled the king's high- 
way.” 


9. Birliaspafi : “ Let one masTuka be the line of him, who there 
makes either a stop pa go [with carts], or a pit [orsi.uk], 
or a plantation of hues, and likewise for him who wil- 
fully voids ordure there.” 2i.wm :■ “He. who shall 
drop his ordure on . the king’s highway, except- in case 
of necessity, shall pay two panns, and immediately remove the filth” 


Fine for com- 
mit! iug nuisances 
in them. 


1 — It is not. found k> Abmuh Lisfciuuefc. and the Tfeimitvodaya attributes it, by 
implication, io Bib as puli. 


A — Chap, i- - . is, SSii 


hindt:' law-books. 


Us 

K&yt*yana ; “ Let him' who defiles a pond, a royal garden, or a holy 
piece of water, with ordure, be made to remove the defilement, and be 
punished in the lowest amercement.' 1 

10. Yajhavalkya : “ For altering the divisions [of joint lands], 
X?ine for trnns- as weil as for transgressing the boundary [of others], 

greasing bmmda- and taking away a mans land, let the fine be : , 
rie*,'&c._ in order, the lowest, the highest, and the middling, 

vaXVL scale.” 

11. Manu: 1 ft He who, by means of intimidation, shall possess 

himself of a house, a pool, a field, or a a garden, shall be 
iixti nid a^ion V 6 ^ '^ ve hundred panas ; but only two hundred, if he 

trespassed through ignorance of the right. 5 " 

12. Katy&yana : 3 “ The fruit and flowers of trees produced upon 

the boundary between two fields, are declared to be 
.Eights in tho joint property, pertaining in common to the masters 
Ic.rh a ^delnt -cl Ud " of the two. fields.” Eatyayana: 3 “ But where the 
branches of trees growing in one man's field, be spread 
out over that of another, then he shall be considered as the owner [of 
their produce], over whose field they are so situated” Ydjiiavalkya : 
if If a man, not even giving notice to the owner, set up a bridge upon 
[another person’s] field, the enjoyment of its profits is the right of the 
landlord, or, on failure of him, of the king,” 

13. The same author says: “A bridge- which diffuses general 
Erection of benefits [must not be put a stop to] where the incon- 

bridgea allowed venience is slight ; and a well, which takes off from the 
on ihe ground of land of another, if the ground [so lost] is small, and 
another. the supply of water great.” [Must not be put a stop 

. to/ should here be added. Ndrada also : “ But a bridge in the middle 
of another mans field must not be objected to, if the benefit be great, 
and the damage small, and a profit be expected above the less.” Nfi- 
Reoair of them rac * a : “ ^ ar tY 0TLQ > without asking the o wner, repair a 
gives no title/ * bridge built long before but fallen into decay]' that 
person in such case shall not enjoy the profits of it.” 
Punishment tVr Vyasa : “If any one. having taken a field [in hire] 
neglecting to *ul- shall neither till it himself nor cause it to be tilled, he 
l * Vi } le j iau f shall be made to pay to the owner of the land the ve- 
getable products of that field, and a fine equal to it to 
the king.” 6 Products, profits suitable to the powers of the land. 


1— Chap 8th, 264. 

2— 3— Halted, 188. Strange’s Elem. 1st, 393, 

4 —Mit. 66, 1st. — Bridges [Setu] are declared; by Narada to be of two kinds : 
“ Bridges of two sorts are known : the one open, and the other confined : ■“ when for 
the passage of water, it is opfen ; that which is closed, is for the stoppage [of water]/’ 

5— In the Mitakshar&j it is read Uttsannam; in. the Viramitrodaya, U tpamjam * 
the fore er of which is' followed here. 

6 — See Wilks’s Mysore, yoL 1st, p. 128, 
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CHAPTER XVI. 
SECTION I. 

Abuse, — { Vdhpdrushyam). 


Abuse defined 
to be of three de- 
grees. 

CCXYIL 


1. Bihaspati : " That is reckoned the first scale in abusive lan- 

guage where, without any thing specific, disgraceful 
accusation of country, town, or family, is made.” “ False 
accusation, of connexion with the sister, or the mother, 
of another ; [or j of a sin in the minor degree; is called the 
second degree of wordy abuse, by those skilled in the 

C&sfcra.” " Accusation of [using] forbidden food, or drink ; the charg- 

term- 
mere 

mention made, but without specifying any thing so as to identify the 
thing [or person] meant/ Spreading abroad , divulging. 

2. Vishnu : “ For loud abuse of one of the same class, a man is to 
be fined twelve panas.” In another Smrti, it is said : 1 
“ When a couple of persons stand mutually charged, 
with the offence of abuse, and ng difference is observa- 
ble [in their respective guilt], the punishment [the guardian of good 

behaviour] of both shall be equal.” Aarada : “He 
The aggressor w ] 10 commences an abusive quarrel, shall most certain- 
.o ireeive mos . ^ held to be blameable, and also he who in retort 

is guilty of such improper conduct ; but the man who first began is the 
principal offender.” 

3. Manu 


Punishment of 
It in various cases. 


Difference of 
puni shment varies 
as the class of the 
parties. 


3 “ A soldier defaming a priest, shall be fined a hundred 
panas; a merchant, [thus offending], an hundred and 


fifty, or two hundred: but [for such an offence] a 
mechanic or servile man shall be whipped.” Bihaspa- 
ti : “ The punishment of a Brahman for giving abuse 
to a Kshatriya, shall be fifty panas ; thus, if *to a Yaigya, the half of 
fifty ; if to a ()fidra, thirteen and a half” With respect to a Qfidra, 
the same author says : “ He who makes known the ordinances of reli- 
CCXV1II gion, anc l he who joins in reading the Vedas, or is 
abusive towards Brahmans, shall be punished by hav- 
ing his tongue cut out.” 


1— Macnashten 418. ^ $ — Chap. 8th, 267. Ellis's Lectures. “We had 

occasion to observe the misapprehension which prevailed with respect to the exemption 
of Br&hxnaus from capital punishment. This is one only of the innumerable misconcep- 
tions of their situation in Hindu society, which has obtained among 1 or eign nations 
from the earliest times. Hot the least ^ross of these, is that which ascribes to the 
whole bodv a sacerdotal character; and which Sir W Junes has unaccountably coun- 
tenanced, by translating, in the Institutes of Mann, the words used to designate an in- 
dividual of the first caste [Brahma pa and Vipra] “priest," and the feminine of them 
[Br&hmana and Vipra] “priestess.” The latter mistake is particularly remarkably as 
the wives of Brahmans, though they assist in the private devotions of their family, not 
only never officiate as priestesses, but have no part in the public ceremonies of rdigBn, 
escoepfc as spectators," It may be further remarked, that the second and third tribes of 
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4<. Manu d “ Ho shall be fined a hundred [panasl, who defames 
his mother. Ids father, Ills wife, his brother, his xather- 
Punisnmenfc ior fii-la\y or Ids preceptor ; and ho who gives not las pro- 
o^rsoiis %eiKUO!e cc p^° r the Jrroth<'/\ Lis elder brother, because 

of his companionship with the father, and the rest. 
According to the LiiidkshnvA and other authorities, punishment 
[should follow abuse] against a mother and the jest, even though they 
deserved it : of a wile, pro vided slie bo not in fault. 

5. Yajnivalkya : “ Let punishment to the amount of an hundred 
pa.ias* be iuiluked for threatened injury to the arm, 
Threats of actual heck, eyes, or thigh ; and the half of ik for [the like 
1:ljUl “‘ injury to! the fo a, imse, ears, the band, or the like. 

If this [throatl bo uttered* by a p avo floss person, lie need only be lined 
ten pa-nris, but if he have the p over to perform iris threat, let him bo 
made to give security for the safety of him [threatened.”] 

6. Tim same author says : “ Any one abusing another thus, ( 1 have 
eriiuhal connexion with thy mother, or thy • sister; 
Indecent abuse, lot the king oblige to pay a line of ’twenty-five pan as. 
^ c * The highest punishment [shall be the portion] for him, 

who abuses, a Brahman learned in the three Vedas, 
the king, or the gods.” Nara.ua : “ A man calling a degraded man 
fallen; or taxing a thief with being such again, commits no fault : but 
if falsely, he snail obtain double blame.” Yajuavalkya : “He, who 
contemptuously heaps ridiculous compliments, whether true, or untrue, 
CCXIX. or ludicrously distorted, upon persons wanting a limb, 

or diseased in their organs, shall be lined thirteen pa- 

nas and a half” 

7. Ucjanas : “ He who. confesses, c Such a thing 
Mitigation in was said by me from ignorance, carelessness, envy, or 
cas^s of confes- aiibetioii; 1 will not say so again, J may he fairly con- 
^ 0k ‘ sidered deserving of only halt the fine” 


SECTION IL 

A mivlt — { Day P&rmhj/am.) 


1, Karachi : tfr Injury inflicted upon the limbs of another, with 
the hand, • foot, weapons, or other thing, arid de~ 
Assault, defined, fifing him with ashes, or the like, is. called actual 
affray.” 


Ksitatriya ivnd -Vai^ya, which be tmnslato^ Soldier mid Merchant, ho longer efist in a 
pmv state, mid that tin*' Soidieis ad Merchants of she piesent day arc, in tin* eye nf 
their own law, lower than the real £6ura, being cl the Varna Qmxka'ra, or mixed 
classes. 

I — Chap. Sfcli, £75, where the rending is * fcanayam, son/ instead of * ^vap-ursna, 
f father • in-law, J as here, and in the V framitroclaj a, an d Mi tdksliard * 
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Self-ds 

milled. 


Bi’haspa-ti : The*, man who, having received abuse, retorts 
, abuse: or beimr beaten, returns the blow: and lie who 

beats one doing rum some wrong, uoes by no means 
thereby become liable to punishment.” 

3. K&fcyayana : “ Bhrgu has ordained, that the highest punish- 
ment shall bo inflicted- for cutting oil an ear, a nose, a 
■rffrees ni as- 0 . ,, , xl . ° , r- 

fooi, the eyes, tongue, too poms, or a hand : tne 


Degrees nf as 
sauifc d v-d.no 1 1. 


mid- 
dling degree for breaking [or wounding] any of them.” 
YajiiavaJkya : u A tine of ten punas, is -recorded as the punishment, 

' for touching any one with ashes, mud, OT * dust; double that sum is 
demanded, for touching him with excrements or the 
OCXX hod, or spittle ; these lines to be doubled, if the fault- 

be committed against those of equal as well as su- 
perior caste, or against, the wife of another ; if the [sulierers] be of infe- 
rior caste, let half the specified flue be levied; but if committed through 
inadvertence, drunkenness, or the like, it is not punishable.” The heel, 
the hinder part of the foot. Kabyyana : “The lino is declared to be 
four-fold, when the vomited contents of the stomach, or urine, or feces, 
or the like, are thrown on the lower extremities ; six-fold if upon the- 
trunk itself; but eight-fold, if upon the head.” 


OffiwB enume- 
rated, with, the 
fines for them. 


itjnavalkya : “ For holding up [threateningly a hand or a 
foot, the punishment shall be [in order] ten., and 
twenty, punas : the middle scale of punishment is de- 
clared for ail classes, for mutual raising of weapons.” 
The same author says: “'The punishment often pan as 
shall be inflicted, for violent pulling of the foot, the hair, the clothes, of 
the hand, of another ; an hundred, for painfully pulling a man about, 
tightly binding Inks clothes about him, and trampling him under foot.” 
The man who causes pain [to another], short of drawing blood, with a 
stick or the like, sliall be ipied thirty-two pan as ; double that sum, if 
blood be produced/’ The meaning of pain, and the rest is, that an 
hundred pan as shall be levied for |u complicated assault, both] tying 
a man in his clothes, violently pulling him about, and trampling him 
underfoot. The same author says: “The middle amercement shall 
be imposed, for breaking a. hand, a foot, or a tooth; for tearing 
the ears or the nose ; for laying open a sore, and likewise for 
beating one till lie seems dead : the limb with which any one 
gives pain to Brahmans, if not himself a BrShman, shall be cut off. 
The lowest amercement, for raising [that limb, or a weapon] against 
them, but the half of it, for only touching [weapons] with, hurtful 
intent.” Maim d “ With whatever member a low-born man shall as- 
sault or hurt a superior, even that member of his must be slit, [or cut 
CCXXI more or less' in proportion to the injury]: this is an 

ordinance of Mann.” “ He who raises liis hand, or a 
staff, against another, shall have his hand cut.” Katyayana : Ci Just as 
the fines are laid down for abusive language between men in the regu- 


! — Gimp. 3th, vs. 279-SG. 
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jar vr inverse order of the classes, even so ' shall the fines for violent, 
affray he imposed,, according to their order [in rank].” 

Double fine for 5. Vishnu : “ The fine for every one of many 
many assaulting persons heating one, shall, for each, he double of that m 
one. declared [for a single offender].” 

6. Kafcyayana : In case of injury to the body, or organs, of another 

at whatever amount they determine the fine, the very 
Damages award- saine sum shall he given to cause pleasure, and for the 
ed in proportion cur0j [^ fixed] by learned men.” To cause pleasure, 
to ie injury. m ^ Q sa ftsfaction to the sufferer. The cure, the 

price of medicines, and the like. By learned men, is meant ; * That must 
he paid, which is settled by those skilled in the matter. 5 

7. With reference to beating animals, and the like, Y&jnavalkya 

Cruelty to am- sa F s : " Tiie fine for g ivin S P ain to > 0Y drawing blood 
mals punishable. from, as well as cutting off the branches [as horns, &c.] 
of inferior animals, vshall he from two panas, ascending 
in order : [of the injury]. 55 “ For cutting off their organs of generation, 
and for causing their death, the second amercement shall he paid, and 
their value also ; a double punishment shall be imposed in the case of 
superior animals, when ill-treated as above described/ 5 


As well as dam- 
age to trees. 


8. In respect of damage to trees, says Manu : l 
“ Aecording*to the use and value of all great trees, 
must a fine be set for injuring them ; this is an estab- 
lished rule.' 5 


CHAPTER XVII. 

« 

Robbery , — [Steyann\. 


I. NSrada specifies three degrees, of tilings liable to be stolen : 

“ All earthenware utensils ; a stool, a bed-stead ; [all 
Robbery defin- articles made of] bone, [or ivory}, wood, or leather ; as 
ed; of three de- we ll as grass, and the like ; leguminous grains, and 
g OcixiI. grain ready dressed; are termed inferior articles/ 5 

“ Cloth made from any material except silk, and like- 
wise all cattle, with the exception of kine ; all metals except gold, and 
rice of all sorts ; barley and such like [grain], are termed articles of 
middling estimation” “ Gold, precious stones, silken clothes, women, 
men, kine, elephants, horses, and the property of the gods, the Brahmans, 
and the king, are the first rate articles/ 5 


1— Chap. 8th, v. 285. 
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2. The same author here first exhibits [the nature] of an open 
v _ thief: “Traders [naigama]; 1 2 physicians ; gamesters ; 

enumerate^d. 0 ^ 1163 assessors ; persons taking bribes, [and] cheats; fortune- 
A 1 ^ tellers [and] professional prostitutes; 3 persons* skilled 

in the arts ; counterfeits, and those who perform unlawful acts ; arbi- 
trators, [Madhyastha], 3 false witnesses, and likewise those who gain a 
living by fraudulent practices, are all of them open thieves.” In another 
Smiti also we find : “ Whenever manifest cheats, persons having re- 
course to false weights and measures ; those taking bribes, or employ- 
ing fraud ; impostors ; bad women ; as well as counterfeits, and those 
who live by showing fortunes, are found, all these, and the like, may 
be known for manifest thieves.” 

8. Bihaspati : “ That trader, who shall sell an article, concealing 
its blemish, mixing it up and making it over again, 
shall be made to give [an article of] twice its value, 
texts! " and likewise pay a fine equal to the same.” “ That pliy- 

sican who, being ignorant of medicine or its invoca- 
COXXIII. tions, 4 or unacquainted with the nature of disease, yet 
levies money from those who are sick, deserves to he 
punished even as a thief.” “ Those who play with false dice ; professional 
prostitutes ; those who seize the king's dues ; astrologers, as well as 
cheats, are deserving of punishment as being all denominated swind- 
lers.” “ Assessors pronouncing an unjust decision ; even so also, those 
who live by bribery ; and those who cheat persons trusting them, are 
every one of them tp be banished.” “ Those who, not understanding 
their subject, shall pretend to a knowledge of astrology, or shall foretell 
prodigies, and likewise expound auspicious omens or the like to man- 
kind, must be strictly kept down.” “ Thdse men, who exhibit them- 
selves [as religious mendicants] with a staff, deer's skin, and other re- 
quisite accompaniments, 5 * * * and by these means deceiving men, kill “ them, 
shall be put to death by the king's people.” “ Those who, making up a 
thing of very small value, raise a great price upon it, and they who 
impose upon other people, deserve to be punished in proportion to tEe 
amount.” “ They who make false gold, precious stones, coral, or the 
like, ‘shall be made to give back their price to the person who has 
bought them, and to pay double the amount as a fine to the king,” 
“ Persons, acting as arbitrators [Madhyastha], who become corrupt 
through favour, gain, or other [motive], and those witnesses who depose 


1 — See Chap. 12th, para. 3d. The word is here translated in conformity to the 
succeedihg text of Brhaspati, evidently intended by our author to furnish the gloss on it. 

2— The word 4 Kshudrafif for which the Viraraitrodayareads BhadraH, is translated 

thus, as in the masculine plural it is unmeaning; in the subsequent text of Brhaspati, 

as read in the Ylramitrodaya, it hears the same sense, supported by the succeeding text, 
# bad women. 9 • 

3— -See Chap. 1st, Sec. 1st. 

4 — -Perhaps “ consultation, advice,” would be a bet! er term. The higher classes, 

when taking medicine, use very appropriate mantras, or formulas, evincing their reliance 

on the Deity and their medical advisers 1 skill. 

*3“ Or, as some copies read, “adorned with jewels and fine clothes.” 
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contrary to the truth, shall be made to pay double [the sum depending] 
as a fine.” 


4 * Vy4sa : “ When persons are found walking about at night-time 
Secret thieves * n a secre ^ manner, furnished with implements [of 
theft] or the like, . and whose place of abode is not 
known, they shall be recognized as secret thieves.” The same author 
adds: “ Pick-pockets [or shop-lifters] ; l burglars or house-breakers break- 
ing a hole ; highwaymen [PanthamushaJ who rob travellers ; those who 
open bundles [GrantM mochaka], and stealers of women, men, kine, 
^ horses; and other cattle, are all reckoned but nine dif- 

GCXXlv: ferent kinds of thieves.” A holer [Sandhi] in a wall 

or the like. 


5. Y^jSiavalkaya : <f Let shop-lifters, and those who open bundles, 

p . , . be both made to lose the tongs of their hand ; for the 

acted for 'diem, second offence, they shall be deprived of a hand or foot.” 

The tongs , the forefinger and thumb. “ The robbers, 
who leaving broken a hole, 3 commit a robbery at night, them shall the 
king, having cut off both hands, cause to be impaled with a very sharp 
stake.” Birhaspati : “ In like manner, let him cause highwaymen to be 
hanged, tied by the neck to a tree. He shall cause the fingers of pack- 
age-openers to be cut off, for apprehension on the first offence ; on a 
second [apprehension], both hands or feet ; for the third, they are de- 
serving of vadha.” Fingers, the forefinger and thumb. 

6. N£rada specifies certain distinctions in the flight of thieves, 

taking the .stolen property with them : “A thief shall 
Responsibility of by every effort be seized by him in whose district [or 
the country, m premises], he may be furtively concealed. Else, if the 
certain cases. trace or footmark 3 be not carried out [of the pre- 
mises], he shall be made to pay the amount of the loss. . If the trace be 
carried forward from that [district J, yet have not fallen elsewhere, then 
they shall cause the neighbourhood 4 ,- the road-keepers, or even those 
entrusted with the care of the district to pa} 7 - the loss.” Y&jnavalkyji also : 
“ The village shall pay, when within its own limits, or wherever the trace 
goes ; the five-village community, if beyond one kroga ; or again, that 
of ten villages.” 


1 — Utkshcpaka. The Mitakshara defines it to be, "those who pilfer by throwing 
up clothes and the like,” hooks for theynst-ance. The Vlramiirodaya in commenting on 
the text above, says, “ those who, having satisfied themselves of the ignorance of the 
owner, get the property out of his possession, by snatching it from him.” 

2— Sandhi, a hole made in a wall for felonious entry. Sandhichaura, a burglar, a 
house-breaker. 

3— Padam; the same which is called "pagla” in Gujurat to this day ; the custom 
is in the Dakhan equally well known, under the name of Maga, — Reports 2d, 344. 

4— Seimanta; the same word occurred in the same sense, at Chap. J5th, para. 2d. 
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7. On the subject of kidnapping women, Vyfea says : “ The wo- 
t, . , . , man-stealer shall be burned 1 2 on an iron bedstead, with 

kidnapping and a ^ re grass ; the man-stealer shall be set up where 
for stealing cattle, four roads meet, after having his hands and feet cub 
&c. off” JBihaspati : “ Having cut off the nose of a stealer 

of kine, and bound him, let them plunge him into the 
water.” 3 Narada: Vadha shall be inflicted on him, 
who robs another of his all, or who carries off a married woman, or a 
virgin . ” “ Bxhaspati directs that they confiscate all [the wealth] of 

those who carry off a horse, an elephant, or metals ” A ll ; the wealth, 
must be here supplied. Vy&sa : “ Let them cut off, with a very sharp 
instrument, half the foot of him who carries old [common] animals.” 
Narada : “ For stealing animals of a superior kind, let his punishment 
be that of the highest scale, the middle scale for the middle class of 
animals, and the first [or lowest] scale for such an act in respect of 
mean animals.” 


8. Manu : 3 “ Corporal punishment [vadha] shall be inflicted on 
him, who steals more than ten Kumbhas 4 of grain ; 
Aud for robbery f or } ess he xxiust be fined eleven times as much, and 
ra j n< shall pay to tlie owner the amount oi his property. 

One Kumbha is twenty PraMhas. He again says 5 : 
“ For stealing the most precious gems [as diamonds or rubies], the thief 
deserves capital punishment [vadha].” Narada : “ Capital punishment 

[vadha] shall be inflicted for stealing more than a hundred of [any of 
the following things], gold and silver pieces, or the like ; fine clothes, 
and likewise all precious stone.” Manu 6 : tf For stealing gold and silver, 
or the like, or costly apparel : or more than fifty palas, it is enacted 
that a hand shall be amputated ; for less, the king shall set a fine eleven 
times as much as the value.” 


9. Yajnavalkya : " Having set a mark on a Brahman found guilty 
. of such offence, let him be banished from that his native 

Certain hmda- country.” Manu 7 : “ [Criminals of] all the classes, 
punishment* having performed an expiation as ordained by law, 
shall not be marked on the forehead, but be condemned 
to pay the highest fine.” Yajnavalkya also : “ Having caused restitu- 
tion of the stolen property, they shall cause the thieves to be put to 
death, by different modes of Vadha. 


1 — The Ylramitrodaya reads, “in the ordeal of hot iron, with the fire in his hand.” 

2 — So the Ylramitrodaya, according to which this text was inserted in the errata. 

3™ Chap. 8th, v. 320. Kulluka, whose commentary Sir W. Jones follows, divides 
vadha into three degrees ; M-irana, capital ; diked ana, membral, involving loss, of 

limb ; and Tarana, corporal As our law admits not infliction, of the second, [though a 
commutation of it into imprisonment is awarded, where the punishment itself is enjoined 

by the Hindu Law], vadha must be taken to mean, either Capital, or Corporal punish- 
ment, as the case may be. It is used in the latter sense in verse 320, in the former m 
verse 323. Indeed it is more than hinted, in the commentary on verse 320, that either 
of the three kinds is to be applied, according to the circumstances of^ the robbery ; for 
instance, the first, if a Brahman be the person robbed, &e. 

4— Sec As. Kcs. 5th, 96-7 —Wilson, ad verb. 

5— Chapter 8th, 323. 6— Chapter 8tli, 321-58. 7— Chapter 9th, v. 240. 
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10. N£rada : “ They who grant food and an asylum [opportunity] 
. . , , } , to thieves flying before pursuit, and they who wink at 

tors! GrS m C ' their escape, though able to stop them, are also their 
accomplices in the offence” And therefore, sharers in 
their punishment. 


CHAPTER XVIII 
Heinous offences— ( Salt asa m.) 


L Their 
Violent acts 

ccxmi. 

power [bala].” 


nature is declared by N^rada : “ Whatever act is 

by strength performed, by one inflamed with power, 
[bala] is denominated [S&hasa] violence, oppression ; 
for strength [Sahas, whence Sahasa] is also termed 


• 2. Bxhaspati : “ Killing a human being, robbery, handling the 
, p , . person of another man’s wife, and both species of as- 

merited eaU * sau ^, are the four kinds of violence ” Both species , 
r that is, abuse and affray. 1 Narada : “ Spoiling fruits, 

roots, water, and such things, and agricultural implements, or throwing 
them -away, treading them under foot, or the like, is declared to be the 
first degree of violence [prathama s£hasa].” “ [Misusing in the very 
same way, clothes, animals, food, drink, and household utensils, is de- 
nounced as the middle degree, of violence [madhyama sahasa].” “ Mali- 
cious practice with poison, weapons, or the like; the handling of ano- 
ther man’s wife, and all other encompassing of life, is called the highest 
degree of violence [uttama sShasa].” 


3, Yajilavalkya; “The king shall apprehend sacrilegious house- 
breakers [Bandigr&ha] ; likewise those who steal horses. 
Capital punish- arL( J elephants, as well as violent murderers, and cause 
ofenders! ^ ^ ^ iem inipaled on a stake.” Bxhaspati ; “ Hav- 
ing carefully ascertained who are notorious murderers, 
and likewise murderers in secret, and having seized all their effects, 
they are to be killed by different modes of death,” 


Punishment in 
case of mobs. 

the murderer.” 3 


4. The same author says : “ When many persons, 
filled with rage, beat [to death] one single person, then 
he who strikes him on a vital part, is declared to be 


* 5. KSty&yana : “ He who commences the quarrel, or takes apart 

Aiders and abet- in it; - as wel] lie wI ™ I ,0 ™ ts °„ ut «« road l he who 
t oi’s, gives an asylum, and lie who furnishes weapons, or 

gives food, to evil doers ; so even, he who advised for 
battle, he who instigated his destruction ; one concern- 


GOXXVIL 


I — Chapter 16th, Sections 1st ami 2d. 2 — In most of the copies, this text 

ran in a plural sense, but in some it was singular, and the Pundits were determined on 
the adoption of that number, by finding it so in the Ylramitrodaya. 
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ed in the work of deceit ; he who speaks harm [of the deceased] ; who 
rejoices [with the murderers]; or prevents not the injury, though 
possessing the power, are all of them actors in the deed : They shall 
cause a suitable punishment to be awarded, proportioned to the power 
[of each to suffer]. 57 

6. .Narada lays down distinctions in the punishment of Brahma- 

nas : “ From there being no difference [in the degrees 
Exceptions in 0 f guilt], the same measure of punishment is laid down 
mans in respect f° r That of Br^hmanas must be short of vadha; 
to capital punish- a Brahman is not liable to undergo vadha : his pun- 
meut. ishment shall be, shaving of the head, banishment from 

the city, a plain mark upon his forehead, and parading 
upon an ass. Vadha must not be inflicted on a Br&hrnan, even if 
guilty of felony [atatayi].” For, according to Sumantu d u There is 
no blame for putting to death persons acting feloniously, excepting kine, 
and Brfihmans.” K^ty^yana : Bhrgu says, if among felons, there be 
one of the highest class, and engaged in austerities and reading the 
Vedas, then, in that case alone, vadha shall not be inflicted. Vadha 
is for sinners who are of low class. 

7. The same author declares who are felons [StatSyinas] d “ He wh o 

uses a sword, poison, or fire, as well as he who raises 
Felons eniime- j^g hand in imprecation, and he who kills by magic : 
ra ' e ' and also a spy against the king ; he who enjoys a mar- 

ried woman contrary to rule ; 3 who is diligent in picking out holes [in 
another man’s coat] ; all these persons, and the like of them, are to be 
known as felons. 77 And Vasishtha likewise says : 4 <f An incendiary, and 
a poisoner, one who offensively handles weapons, who robs the wealth 
of another, as well as he who steals his land, or his wife, are all six of 
them felons. 77 


8. However, the text of Manu 5 : “ Let a man without hesitation 


Examination of 
the inviolability of 
Brahmans. 
COXXIX. 


slay another, [if he cannot otherwise escape], who as- 
sails him with intent to murder [atai^yi], whether 
young or old, or his preceptor, or a Brahman deeply 
versed in the scripture and this of Katyayana : “ To 
him who shall kill a felon coming with intent to take 
his life, even though he [the felon] have gone through the Vedas [Ve- 
danta], the sin of *the death of a Brahman does not attach : 77 [require 
consideration]. The words whether [m], and even [api], relate to the 
death of all felons with the exception of Brahmans ; because the intro- 
duction of the word Brahman is for the sake of giving greater force to 
the law [by an extreme example, Kaimutikanyaya]. So, in the Mitfi- 
ksharS it is said;.. "A Brahman felon is liable to Vadha; how then 


1 — 2 — Macnaghten* 423. 3— Explained to mean “ Rape,* in a suhse* 

queut text, para. 1 4th. 

4— Hacnagliten, 423. 

5 — Chapter 8th, 350. See General note, “Snirti,” at the end. 
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[kimiita] shall any oilier man [escape]” And we find the same, both, 
from this text of Galava(a) : “ He who kills one, the highest Brahman, 
feloniously attacking him with a raised weapon, does not render himself 
a Brahmans murderer; did he not kill him. lie would really be guilty 
of a Brahman's murder” 1 : and this of Bihaspati : “ He who kills a felon, 
versed in the Vedas and come of a good family, does not commit hein- 
ous murder ; did he not kill him, he would be guilty,” 

9. The following interpretation is given in the Smiti Chandrik$ : 

‘ That the Brfihman who comes with a felonious inten- 
Doctrine ot the y on D f putting another to death, alone deserves Vadha; 
stated, and 'ap- n °t ^he BrShraan who seizes the land or wife, or other 
proved. [property] of another. But Kshatriyas, or other per- 

sons guilty of the abovementioned crimes, are deserv- 
ing Vadha’. 2 And this is the right [Interpretation], because of the 
necessity for opposing the vague [or general] sense of the aforemen- 
tioned rules, of Sumantu and K^ty&yana, by the more explicit expres- 
sion of 4 one feloniously attempting thejife of another,’ suggested by 
CCXXX- these last quoted texts, of Maim, Katy&yana, G<ilava, 

' A i ” and Bihaspati. 

10. However, what Brhaspati says : “He who shall refrain from 
« w i. f * killing a man of superior class, a performer of austere 

cue d. J acts of devotion and reader of the Vedas, though liable 

to Vadha for felonious acts, shall obtain the benefit of 
one A§vamedhaf' b )” has reference only to a felon distinct from one seek- 
ing the man’s own life, 

It. And, again, the killing of a Brahman feloniously seeking the 
life of another, is forbidden in this age of the world [by the text] : 
“There must be no killing, even in a just quarrel, 3 of a chief Brahman, 
though seeking one’s life,” which prohibition would be evaded, if Vadha 
were inflicted according to law : and though all the things now forbid- 
den in the Kali, or present age, had previously received the sanction, 
of [our ancient] enactment, yet : “ The learned have declared tlxese laws 
abrogated in the Kali age.” And in all the commentaries there is a 
clear line drawn, from the acceptation of the word laws* Therefore, in 
the present age of the world, a Brahman feloniously seeking the life of 
another is not liable to Vadha. But for other [offences] a Brahman 
felon, is not in any Yuga liable to Vadha; whilst all other felonious, 
criminals, whether Kshatriya or other class, are in &il ages of the world 
liable to Vadha. 4 


(d) An ancient sage and teacher ; according to the Harivahpa, a son, and according 
to the Mababharata, a pupil of Yipv&mitra — Boiitlihgk. Roth. — Ed, 

1— The expression Bhrurmhan, [lit * who procures abortion’] is explained in the 
Vlramitrodaya, “as haying reference to a very superior Brahman/’ [Uttama Bralimana 
viskesha.] 2— See note to Chap. 16th, Sec. 1st, para. 3d« 

(b) Horse-sacrifice.*— Ed. 

3 — Dhlrma yuddhe ; this seems to he the same term which Sir W. Jones has trans- 
lated “religious war/’ in this general note at the end of Manu, Smrti 2d; the text ap- 
pears the same. 4— Nirpaya Sindha, Section 3d. . 
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12. Bihaspati declares the punishment for stealing articles of low, 

. middling, and great value : “ Bo, even he who shall des- 

Estimation of .^ r0 y or ca;rr y off implements of husbandry or flowers, 
robbery SU ^ eC ° roots, or fruits, is deserving of punishment, above a 
hundred panas, according to his offence. In like man- 
ner, he who shall destroy or steal [inferior] animals, clothes, grain, 
liquids, as well as household utensils, shall be punished by a fine, not 
less than two hundred panas. If women, men, kine, gold, precious 
stones, as well as the property of the gods, or of Brahmans, and that of 
females ; [and similar] costly articles, his fine shall be equal to the 
value of the stolen property. Or, double its amount 
OCX XXI. [even] may be thought equitable by the king, accord- 

ing to the person ; or, the thief may be [even] put to 
death, with a view, to the prevention of [bad example from] his 
society.” Female , a woman's property. The word, Or, has the mean- 
ing of * even/ This text belongs to the Chapter on Heinous Offences, 
according to Madana, [and not to that on Robbery] from the literal 
meaning of the words ‘ shall destroy ’ and f thief? which come together 
in this place. ’ 

13. Yajhavalkya shews the punishment for the original instiga- 

tor of heinous offences : “ He who causes the . eommis- 
Iiistigators, and sion of violence, shall be made to pay a double fine ; 
their punishment, he also who, by saying, ‘ I will give [such a reward,’] 
causes its prepetration, shall be made to pay quadruple 
its amount.” That is, double or quadruple , in proportion to the fine 
imposed on the actual perpetrator of it. 

14. The punishment for him who by force enjoys a virtuous 
Br&lraiam, is thus ■ declared by Manu : l “A Brahman 
who carnally knows a guarded woman without her 
free will, must be fined a thousand [panas.”] If the 

crime be committed against such a woman, by a man of the Kshatriya, 
or other class, says Bihaspati: “If any one by force enjoy [a wo- 
man,] then let the king seize the whole of his property, and having 
cut off his penis and scrotum, afterwards cause him to be carried round 
[the town] upon an ass.” Enjoy, have connexion with the lawful wife 
of another man. The following punishment for forcible enjoyment of 
a married woman, whether of lower or higher caste [than himself] or of 
equal class, by a man of the Kshatriya or other tribe, is denounced by 
Katy&yana : “When a man has obtained enjoyment of a woman, by 
seizure of her person, infliction of Yadha is in that case established, 
because the act is a transgressing [of the admitted order] of enjoyment.” 

15. The same author says : “ Let the woman who has thus, unwil- 
lingly been enjoyed, be kept shut up in the house, 
having her person slovenly, sleeping on the ground, 
and furnished only with a single ball of food [or with 
what nature requires.”] He adds : “ She who has 
been enjoyed by a man of low caste is to be put away, 


Rape. 


Restraints on a 
ravished woman. 

' CCXXXIL 


1— Chapter 8th, 378, 
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or suffer Vad ha.” Here Vadha must be understood; only in ease of 
her consenting to the guilty act, 

16. NSrada thus declares the punishment of the lowest, middling, 
and highest crimes [Sahasa :] “ The punishment of it 
Punishment of must be in proportion to the crime, but, in the first 
the three distiue- r or lowest] degree, not less than one hundred [panas.] 
offences! “ % those well versed in the law, that of tlie middle 

class of crimes, is shewn to be not less than five 
hundred pan as. The fine for the highest scale of crime must be 
nothing short of one thousand [panas.] Vadha , confiscation of every 

“thing [the criminal is worth,] banishment from the city, with branding, 
and amputation of his limbs, these are the punishments declared for 
Uttama-sfihasa, or the highest degree of crime,” 


To be inflicted 
by the prince 
alone. 


17. The command for inflicting Vadha, ampu- 
tation, and the other punishments named, however, is 
the province of the prince, and of no other, since to 
him alone pertains the right to inflict punishment. 


CHAPTER XIX. 

Commerce with Women,— ( Strisangrahanam ). 


L The punishment for forcible enjoyment of another man’s wife, as 
an act of a heinous nature, has been before declared. 1 
Commerce with Bihaspati declares [that for] the fraudulent enjoyment 
V¥ ° rUfeUe of a woman of similar ca&te, being the wife of another 

CCXXXIIL man (a ) : “ Ifamanby fraud enjoy a woman, he shall be 

Punishment of P im * s l ie( ^ ^7 full confiscation, and, having been brand- 
frindin snchoases ec ^ ^ ie ra ark of the pudendum muliebre, let him 
' be afterwards banished from the city.” Full confisca- 
tion, that is, confiscation of his all. And this punishment is meant in 
regard to women of equal class. If she be of lower, the half of it is pro- 
per ; but in the case of a* woman of superior caste, Vadha is enjoined : 
and accordingly the same author says : “ The half of that punishment, 
which is to be inflicted for connexion with a woman of equal class, is 
the due of him who enjoys a woman of lower class. Rut for connexion 
with a woman of more exalted caste, let the man be put to death.” 

2. The several punishments of adultery, with women of the three 
comparative degrees, lower, equal, and higher [than 
Punishment of the adulterer], are laid down by the same author : 
adultery consider- « ph e punishment fox v adultery in each, of these three 
class! 1 * re “ d 1 orders, must be applied to each in its degree, the low- 
est punishment [for the lowest rank], the middling, 

1 — -Chapter 18th, para. 14*. 

(a) Having sexual, intercoures with a woman with her consent, when the man 
knows that lie is not her hmband and that her consent is given because she believes 
that he is another man to whom she is or believes herself to be lawfully married is 
made u rape”' by the Indian Penal Code, Bee. 875, punishable with transportation or im- 
prisonment and fine.— M % 
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[for the middling], and the highest [for the highest] ; for forcible en- 
joyment in secret, let the middling degree he ijiiiieted.” 

3. The punishment for a man of had life, who converses with the 

wife of another man, is laid down by Mann : l “A man, 
Criminal con- before noted for such an offence, -who converses in 
\ersaxon, secret with the wife of another, shall pay the first of 

the three usual amercements.” The punishment for mutual conversation 
between a man and woman, who have been both forbidden by the 
father or other relative, is declared by YajiSavalkya : “ Let a woman, 
forbidden so to act, be fined one hundred pan as, but let the punishment 
for the man be double that sum ; but where, the prohibition has been 
given to both, then let their punishment be the same as is inflicted for 
CCXXXIV adultery,” The first half of this couplet has reference 
%j - ' * £ 0 prohibition communicated to one of the parties only ; 

and the last half, to a communication of it to both. 

4. Y^jnavalkya declares the punishment for adultery brought 

about through the mutual desire of both : “ [For adul- 
r And adultery m £ er yj between persons of equal caste, let the highest 
genera . fine be imposed : But the middling scale for the same 

crime with a woman of lower caste ; when the woman’s caste is higher, 
let the man .suffer Vadha, and the woman have her ears or other 
[limbs] cut off” 

5. Katyayana : “ And in all offences, whatever sum of money .is 
Punishment of Hid down as the punishment of it in a man, the half of 

womenin all cases, it must a woman pay who is guilty of the same ; where 
is half of that laid Yadha is denounced against a man, let a womans 
down for males. per son be mutilated.” 

6. But for connexion with a Br&hmani of loose life, thus says 

Maim : 3 “ But only five hundred [panas], if he knew 
Fornication, con- ber with her free * consent.” This relates to a woman 
feren.ce ec l 11 ^ haste; On the subject of connexion with wo- 

men of lower caste, and loose morals, the same author 
says : 3 “ A Br&hmana shall pay five hundred panas, if he connect him- 
self criminally with an unguarded woman of the Vai§ya, KSjanya [or 
Kshatriya], or Qudra class ; and a thousand, [for such a connexion with] 
a woman of the lowest caste [antyaja].” However this text: 4 “A 
Brahman who carnally knows a guarded woman without her free will, 
must be fined a thousand panas,” especially intends a virtuous woman. 
The punishment of a Qudra for connexion with a woman of higher caste, 
is declared by Manu : 5 “ A Qfitlra having an adulterous connexion with 
a woman of a twice-born class, whether guarded at home or unguarded, 
[shall thus be punished] : if she was unguarded, he shall lose the part 
[offending], and his whole substance; if guarded, [and a Brahmani], 
every thing, even his life.” If a (^udra have criminal connexion with 


1— Chapter 8th, 554- 

, 2 — Chapter 8th, 378, of which the first couplet, as relating to guarded women, , was 
quoted.. Chap, 18th, para. 14 and is repeated here below. " 3 — Chapter 8th, 385, 

4— Chapter 8th, o7b 5 -Chapter 8th, 374, 

.T 
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an unguarded Brahman!, his parts must be cut off, and all his property 
be confiscated ; but, if she be guarded, Yadha is further incurred. If 
CCXXXV means, that for adultery with a guarded woman, his 

whole property shall be confiscated, and he be consi- 
dered deserving of Yadha. 

7. Gautama : " For adultery with the wife of his preceptor, let a 
mans parts be taken away, and all his property be seized ; if the wo- 
man be guarded, lot him further suffer Yadha.” "Maim: "But, if a 
Yaicya or PSrthiva [man of the royal class, Kshatriya] commit adultery 
with a Brahman! whom her husband guards not at home, the king shall 
only fine the Vai<jya five hundred, and the Kshatriya a thousand.” 
The same author says : l 2 “ Both of them, however, if they commit that 
offence with a Brffhmaiu not only guarded [but eminent for good qua- 
lities], shall be punished like (yidras, or be burned in a fire of dry grass 
or reeds.” And again: 3 “If a Vak;ya converse criminally with a 
guarded woman of the Kshatriya or a Kshatriya with one of the 
Yai^va class, they both deserve the same punishment as in the case of 
an unguarded Brahma tu.” Namely, /Ac same fine which is denounced 
against connexion with an unguarded Brahman!. Vasishtha: "If a 
man of the royal class [R^janya] have criminal connexion with a Brah- 
man! woman, let him be enclosed with bundles' of reeds, and be con- 
sumed with fire. Even thus do to, a Yaiy.ya, if he have connexion 
with a woman of the royal class, and likewise to a Qudra, if he commit 
the crime with a woman of the royal, or of the Vai<;ya, class.” 

8. N&rada : "He who has criminal connexion with any one of 
Tn * f ,ufl Tlpr j r-he following women, a mother’s sister, a mother-in- 

law; a maternal uncle’s wife; a father’s sister; the 
respective wives of a paternal uncle, a friend, and a pupil ; a sister, her 
friend ; a daughter rin-law, a daughter, and the wife of one’s preceptor ; 
every woman descended from the. same family, any woman dependant 
on his protection, the king’s wife, a female devotee, a nurse, a woman 
who preserves her conjugal duty inviolate, and any woman of the su- 
preme class, is said to be as guilty as the violator of his religious pre- 
ceptor’s bed. No punishment short of cutting off his parts, is laid 
CCXXXVI down for such a crime as this.” Yajiiavalkya also ; 

"A man who has connexion with his father’s sister, 
or his mother’s sister ; with his maternal uncle’s wife, and also with 
his daughter-in-law, with his step-mother, his sister ; either with his 
preceptor’s daughter or his preceptor’s wife, or with his own daughter; 
is as the violator. of his preceptor’s bed; having cut off his privy parts, 
let vadha he his portion ; and the same for the woman, if she were 
consenting to the act.” . * 

9. This punishment however is not to be inflicted on Brahmans : 

For, among the texts of Bihaspati. on the liability of 
Exception k re- BrsOimanas, we find : “ Let the king impose such a 
of Br?h maris mar ^ as will render his punishment memorable, upon 
4 : a man when caught in the act of improperly handling 

1- Chapter 81 h, 376-7. 

2— Chapter 8th. 38,2, 
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another man’s wife, and then banish him.” If one, not a Br&hman, 
have criminal intercourse with such women, he is deserving of Vadha, 
even in the capital degree [PrSninta].” 

10, (^anlclia and Likhita say : “ With whatever member any 
particular offence is committed, let that very member be cut .off, who- 
ever the offender be, unless a BrAhmana.” Yfij naval kya declares the 
punishment of a Brahman having connexion with a slave or the like : 
“ The man who has carnal intercourse with slaves kept close, as well 
as those entertained as mistresses, shall be made bo pay, even though 
their connexion be [in other cases] permitted, a fine amounting to fifty 
pan as. Kept close , that is, those forbidden by their master to have 
commerce with other men. 


Fornication, in 
what cases per- 
mitted and when 
punishable. 


11. IShirada : “Any woman, not a Brfihmani, who is self-willed, 
[Svairini,] or a downright prostitute, or a slave, and 
one without a home, may have connexion with' a man 
of higher caste than herself, but not with one of in- 
ferior. But, if such a woman be kept as a mistress, 
[the person intriguing with her] is blameworthy, 

equally as if she were another man’s wife.” Not a Brdhman% whose 
nature is denoted by the adjective self-willed, which means, e one, her 
own mistress, who goes with other men/ Without a 
CCXXKVIL home , a woman who has left her family, and goes with 

other men. YSjnavalkya: “If a man have connexion 
with [a woman of] the lowest caste [antya,] let him be branded with 
the mark of some disgraceful thing, 1 and banished the country. If a 
C&dra [act in such manner,] he shall be similarly marked ; 2 * but, if a 
man of vile caste have connexion with a woman of high , class, Vadha 
[shall be his portion.”] 

12. The punishment for connexion wilfully effected by a woman, 

is thus declared by Nfirada ; “ That female who, going 
Seduction of a to a mans house, excites his desire by handling him, 
man by a woman or the like, and so causes him to lie with her, should 
pumb m ) e. be punished, as declared by sages, in half that pre- 

scribed for a man [guilty of like conduct.” para. 4.] Yama defines the 
punishment for women of the Brahman and the other classes, who, 
have criminal connexion with a Qudra, or other [man of lower class 
“ If a Brahmani woman, overpowered by desire, submit herself to the 
embraces of a Vishala, let the king cause her to be devoured with 
dogs, at the place of the slaughterers. But if a Brahmani. woman 
submit herself to the embraces, either of a Yaicya, or of a Kshatriva, 
her head shall be shaved, and she shall be carried round, upon an ass.” 
Yrshala, a Qfidra. ti 7 au(/kterers, vendors of flesh or fowl; expressing 
[that she is to be cast out to the dogs] at the slaughter-houses. And 
this punishment is for continued [or excessive] attachment to such 
person, according to the Obandrika. 


1— Kubandha, or, “of a bead ’ess trunk,” if Kabandha be the correct reading. 

2 — The MU. reads, * c antyevasyat,” shall become even of that lowest caste, . and it. 

has here been altered, perhaps, without cause, as some of the manuscripts had the same. 
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18. Y&jnavalkya points out the means of ascertaining the act of 
adultery : l " In cases of criminal conversation, the 
Proof of adultery man may be seized, if engaged in playing with the 
defined. hair of a woman, the wife of another, or at the moment 

of discovering love-marks [as bites or scratches,] and 
likewise upon the confession of both ” From the expression, of both , 
it cannot, on the confession of only one of the parties, be pronounced 
that criminal intercourse has taken place. 


14 YAjnavalkya propounds slander : “ He who asserts blemishes 
against an [unmarried] woman, shall pay an hundred 
Punishment' of [pan as.] But for a false accusation, two hundred ; for 
slander ; and ol connexion with a beast, he shall pay an hundred, and 
unnatura crimes. even £j ie xniddle scale of punishment, for connexion with, 
a distressed woman, or a cow (a). 1 ' Moreover : “ If a man enjoy a woman 
in an improper part, 2 or a male, and if he perform natural evacuations 
before [a woman,] he shall be fined the sum of twen ty -four panas ; and 
likewise for connexion with a female devotee.” Distressed, 3 any one 
in pain; even the man’s own wife. We must understand [also], that 
he. who shall perform his evacuations or the like [dirty act] before the 
face of a woman [shall be punished]. 


CHAPTER XX. 

* 

Duties of Man and Wife , — ( Strijrarndharma ). 


Duties of 
husband. 

C0XXX3X 


Now, the punishment for a husband who puts away a wife 
the P 0SSeS8ef l good qualities, is declared : " The husband 
who puts away a wife that is obedient, not evil speak- 
ing', dexterous [at her duties], virtuous, and maintain- 
ing her conjugal vow, must be kept [in his duty to her] 
by a fine from the king.” Yajnavalkya : 4 “Ho who forsakes a wife, 
though obedient to his commands, diligent in household management, 
mother of an excellent son, and speaking kindly, shall be compelled to 
pay the. third part [of his wealth;] or. if poor, to provide a' maintenance 
for that wife." 


2. The same author says, with respect to women : "Let the bid- 
ding of their husbands be performed by wives ; this is 
And, of the wife. the chief duty of a -woman. Even if he be accused of 
deadly sin, yet let her wait until he be purified 
from it.” 


. ■ (*) Bee Ydjn. ?1. 2S9 : 6 Sevestre’s Hep. 119 : Penal Code § 377. . 

1— Strange's Elem. 1st, 45. 2nd, 36-7. “ 

2— Ayonau, non in vulva; ut, in ore, aui; alio [mode obscoeno/'] secuncl 
comm. Mit. 

3 —The Mit* reads " with a low-caste woman 4--*- Digest 2d, 420. Reports 1st, 63, 
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CHAPTER XXL 

Gambling , — ( Dyuta Sarndhvayam.) 


L Y&jnavalkya : “ [Payment of] tliat which has been won pub- 
licly, in an assembly of gamesters, in the presence of 
Gambling. when the master of a gaming house, and when the king’s 
permitted. share has been paid, shall be enforced : but not other- 

wise.” Publicly , not in secret. In an assembly of 
gamesters , in a gaming house. Master of a gaming- 
house, one made, by the king, superintendent of gambling. The inter- 
pretation should be thus : e Whatever has been won [whilst playing] in 
comformity to these regulations, the prince must cause to be paid, but 
nothing else/ 


2. The same author specifies the punishment for one guilty of 
fraud, in gambling : “ The man convicted of [making 
Punishment of - or using] false dice, or of [safely undergoing] ordeal, 
hand. by .deceit, shall be banished, after branding, by the 

king/’ Deceit, fraud. Manu 1 declares the punishment for gambling 
without permission from the king : “ Let the king punish [corporally 
at discretion*,] both the gamester, and the -keeper of a gaming-house, 
whether they play with inanimate, or animate things ; and Qfidras 
who adopt the marks of the twice-born.” The marks of the twice-born P 
wearing their string, reading the Vedas, , or the like. 


3. Y^jnavalkya thus assimilates the laws of gambling [Dyutam] 
and matches [samfihvaya :] “ These very rules for 
Gambling of two gambling [dyfita] must also be applied in live gamb- 
Lads. ling matches/’ Live Gambling [Prani dyute] denoting 

the nature of the match [Sam&hvaye.] 


CHAPTER XXI I 

Sundries (Prakmmkam.) 


I. Ydjhavalkya : “ He who, either omits, or adds any thing, in 
Sundries. writing the king’s edicts, or who allows him that 

T has robbed another of his wife to escape, shall 

GO Aid, suffer the highest amercement : he who does injury 

to a twice-born man, by feeding him with things not fit to be tasted, 
shall receive the punishment of the highest scale of crime ; that of the 
middle scale for [a like injury to] a Kshatriya ; the lowest, if to a 
Vanya, ■ and' the half [of that again] to one born a 9&dra.” Things 


1--Cliap- iilh. 224;. 
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'■not fit to be tasted, are intoxicating liquors, wine, excrement/, or the 
like/ The same, author adds: u Let him who deals in adulterated, 
gold as pure* and him who sells unclean meat, have their body made 
less [by a limb], and undergo the highest punishment.” Unclean meat 
the flesh of cows, or the like. From the use of the particle and, we 
must understand loss of* limb ; according to the Mit&ksharA Again:. 
<c The master ox any. animal also, whether armed with teeth or^ horns, 
who, having the power, still fails to relieve any one in pain from it 
[when attacked] ; shall suffer the punishment of the middle scale of 
crime; but double, if the sufferer likewise made a noise beforehand.” 
Making a noise , that is, crying out. Maim.: 1 “ For killing a man, a 
fine equal to that for theft shall be instantly set; half that amount for 
large brute animals, as for a bull or cow, an elephant, a camel or a 
horse. For killing very young cattle, the fine shall be two -hundred 
[panasj ; and fifty, for elegant quadrupeds, or beautiful birds [as ante- 
lopes, parrots, and the like], For an ass, a goat or a 
CCNLII. sheep, the fine must be five silver m&shikas, 2 and one 
masha for killing a dog, or a boar.” This fine must 
be understood, to be over and above payment of the value of the 
animal killed. 

Yajnavalkya ; u He who charges any roaming gallant as a thief, 
shall be made to pay fifty panas as a punishment ; if he sordidly take 
money from him, and let him go, then eight times its amount is or- 
dained as the fine.” Sordidly take , receive. “ Let the king banish, 
after cutting out his tongue, that man who utters evil wishes against 
the king, as well as him who openly abuses him, and him who divulges 
his secret counsels. Evil vjishes , for his death or the like. Abuses, 
by sayiiig, • May thy reign not last/ or the like. Mann 3 : “ Men who 
rob the king’s treasure, or obstinately oppose his commands, let him . 
destroy by various modes of just punishment ; and those who encourage 
his enemies.” Yiyiavalkaya : “The puuishmeht of him who sells what 
has touched a dead body, and likewise of him who strikes his precep- 
tor, aiul of him who seats himself in the king’s carriage, or throne, is 
that of ther highest scale of crime.” What has touched a dead body , 
funeral clothes, or the like. The same author says : “ The punishment 
of him who puts -out both the eyes of another, as well as of him who 
performs acts hostile to the king, and of him who, being a (/udra, gains • 
a livelihood by the office of a Brahman, shall be eight hundred panas.” 
The meaning is, ‘ him who puts out both the 'eyes of another, him who 
does an act prohibited by the king, and that Qudra who lives by the 
profession of a Brahman’. But according to the Mitakshara, c If he 
assume the Brahmanical string for the purpose of par- 
CCXL1IL taking of food at a C/raddha, he shall' have a line, re- 
sembling the real string, imprinted on his body with 

a redhot rod/ 


3 -Chapter 8th, vs. 2915-97-98. 2— As. Res. 5th, 91, 

. 3— Chapter 9th, 275. 
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The same author propounds the punishment for those who make 
[decrees] contrary to justice : “ An unjust decision 

Standard for va- must he revised by the king, and he must, as a punish- 
luation ol fmes. merit, impose a fine double [the losers fee 1 on] the 
amount litigated, upon the assessors, together witli 
him who gained [in the first instance]. 5 '* “ If a man, though he have 
justly lost his cause, yet cherish in his mind this idea, ‘ I am not con- 
quered/ and again come into Court, let him again lose his cause, and 
be made to pay a double fine/ 5 


In every part of this work, where the amount of fine is left unstated, 
it must be considered as meaning the number of panas. This papa, 
again, is the copper one, equal in weight to the Karsha [of 10 Mashas], 
whence the copper pana is denominated kSrskika [of the Karsha stand- 
ard], in Dictionaries. One Karsha is the fourth part of a pala. And 
when there are twice ten kauris, their amount, or joint weight, • is 
called one Kfikini, four of which make one pana. This is the table of 
’the pana standard, according to JBhSskara Ach&rya. 2 


•But with respect to the [punishment enjoined for the] highest 
scale of crime, and the rest, we find : “ When the fine 
And for applica- amoun fc s to a thousand panas with eighty more, it then 


tion of criminal 
punishment 


is equal to the highest scale [Uttama Sahasa] i The 
half of it is named as the fine for 
and the half of, that again, is laid down for inferior crimes/ 5 


the middling scale. 


Moreover, if in any of the aforementioned crimes, prevention is not 
attainable, by fines regulated after the above specified 
General obser- SC ale, even a greater one maybe imposed; according 
Lsliment ° U as ^pastamba says ; “ Punishment is said to be for the 
sake of subduing crime; by it therefore let those Ihpld 
in crime be brought into subjection. 55 NSrada again points out some 
exceptions in the punishment of confiscation of a mans all: “ Even 
when confiscation of all a criminal possesses is enjoined, it is not fit that 
the king should take away his weapons, if a soldier ; the beasts of bur- 
then or other [conveyance], of these who subsist by carrying for hire ; 
the ornaments, of professional prostitutes ; the musical instruments, of 
musicians ; or those implements by which artkans subsist ; in short, any 
•thing by which any person gains his livelihood.’ 5 Y£jnavalkya declares 
the destination of a fine levied through injustice: 15 Wlia.t has been, 
obtained thiough injustice by the king as a fine, having devoted it to 
Varuna, let him give, with his own hands, increased thirty -fold to 
Brahmans. 55 The meaning is, * let him give thirty times as much to 
Brahmans, having vowed it to Varuna, through their mediation/ 


1— Chapter 5th. Section 4, pan-.. S. 
2— As, Her otli. 00. 



] {.'S3 


HINDU 1 LAW-BOOK-S. 


Here ends the portion, called Vyavaluira Mayukiia, of the hook 
Conclusion Bhagvata Bh&kara, .written hy Nilakantha, own son of 

CahkaraBliatta, he who had traversed the oceans of 
the immaihsa, the head jewel of Paiulitas, son of Bhatta Narfiyana Suri, 
Jagata Guru, as requested hy that ornament of the Sa-hgara dynasty. 
Maharaja i&lhiraj, Qri BhSgvanta Deva, the Intense adorer of the lotos- 
eyed God, the firmly seated Raja of the noted city of Bhareha, situated 
near the resplendent junction of the Cliannanvati and the Ta.rn.ijn in 
the happy Madhya I) era . 1 


1— The last paragraph varies in almost nil the copies: some omit it altogether and 
others take no notice of the place menti.med, which is ni the juiiot.iun of t he Ghauibal 
and the Jumna; in ilie printed copy, parr of the passage has been inserla-d at the end 
and part at the conclusion us die chapter on inheritance, but is here thrown together. 
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' PREFACE,' ■ 

I^[o branch of jurisprudence is more important than the Inw of suc- 
cessions or inheritance ; as it constitutes that part of any national sys- 
tem of laws, which is the- most peculiar and distinct, and which is of 
most frequent use and entensive application. 

In the law of contracts, the rules of decision, observed in the 
jurisprudence of different countries, are in general dictated by reason 
and good sense ; and rise naturally, though not always obviously, from 
the plain maxims of equity and right. 

As to the criminal law, mankind are in general agreed in regard 
to the nature of crimes : and, although some diversity necessarily re- 
sult from the exigencies of different states of society, leading to con- 
siderable variation in the catalogue of offences, and in the scale of 
relative guilt and consequent punishment * yet the fundamental princi- 
ples are unaltered, and may perhaps be equally traced in every known 
scheme of exemplary and retributive justice. 

But the rules, of succession to property, being in their nature 
arbitrary, are in all systems of law merely conventional. Admitting even 
that the succession of the offspring to the parent is so obvious as 
almost to present a natural and universal law; yet this very first rule jus 
so variously modified by the usages of different nations, that its appli- 
cation at least must be acknowledged to be founded on consent rather 
than on reasoning. In the laws of 0119 people the rights of primogeni- 
ture are established ; in those of another the equal succession of all the 
male offspring prevails ; while the rest allow the participation of the 
female with the male issue, some in equal, other in unequal propor- 
tions. Succession by right of representation, and . the claim of descen- 
dants to inherit in the order of proximity, have been respectively 
established in various nations, according to the degree of favour, with 
which they have viewed those opposite pretensions. Proceeding from 
linear to collateral succession, the diversity of laws prevailing among 
different nations, is yet greater, and still more forcibly argues the arbi- 
trariness of the rules. Nor is it indeed practicable to reduce the rules 
of succession as actually established in any existing body of law, to a 
general or leading principle, unless by the assumption of some maxim 
not necessarily nor naturally connected with the canons of inheri- 
tance. 

In proportion then, as the law of successions is arbitrary and 
irreducible to fixed and general principles, it is complex and intricate 
in its provisions ; and requires, on the part of those entrusted with 
the administration of justice, a previous preparation by study ; for its 
rules and maxims cannot be rightly understood, when only hastily 
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consulted as occasions arise. Those occasions are of daily and of 
hourly occurrence : and, on this account, that branch of law should be 
carefully and diligently studied. 

In the^Hindu jurisprudence in particular, it is the branch of law, 
which specially and almost exclusively merits the attention of those 
who are qualifying themselves for the line of service in which it will 
become their duty to administer justice to our Hindu subjects, accord- 
ing to their own laws. 

A very ample compilation on this subject is included in the 
Digest of Hindu law, prepared by Jagaimatha under the direction of 
Sir William Jones, But copious as that work is, it does not supersede 
the necessity of further aid to the study of the Hindu law of inheri- 
tance. In the preface to the translation of the Digest, I hinted an 
opinion unfavourable to the arrangement of it, as it has been executed 
by the native compiler. I have been confirmed in that opinion of the 
compilation, since its publication ; and indeed the author’s method of 
discussing together the discordant opinions, maintained by the lawyers 
of the several schools, without distinguishing in an intelligible manner 
which of them is the received doctrine of each school, but on the con- 
trary, leaving it uncertain whether any of the opinions stated by him 
do actually prevail, or which doctrine must now be considered to be 
in force and which obsolete, renders his work of little utility to persons 
conversant with the law, and of still less service to those who are not 
versed in Indian jurisprudence ; especially to the English reader, for 
whose use, through the medium of translation, the work was particu- 
larly intended. 

* Entertaining this opinion of it, I long ago undertook a new com- 
pilation of the law of successions with other collections of Hindu law, 
under the sanction of the Government of Bengal, for preparing for pub- 
lication a supplementary Digest , of such parts of the law as I might 
consider to be most useful. Its final completion and publication have 
been hitherto delayed by important avocations; and it has been judged 
mean time advisable to offer to the public in a detached form, a 
complete translation of two works materially connected with that com- 
pilation. 

They are the standard authorities of the Hindu law of inheritance 
in the schools of Benares and Bengal respectively ; and considerable 
advantage must be derived to the study of this branch of law, from ac- 
cess to those authentic works, in which the entire doctrine of each 
school, with the reasons and arguments by which it is supported, may 
be seen at one view and in a connected shape. 

In a general compilation, where the authorities are greatly multi- 
plied, and the doctrines of many different schools, and of numerous 
authors are contrasted and compared, the reader is at a loss to collect 
the doctrines of a particular school and to follow the train of reasoning 
by which they are maintained. He is confounded by the perpetual 
conflict of discordant opinions and jarring deductions ; and by the 
frequent transition from the positions of one sect to the principles of 
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another. It may be useful then, that such a compilation should be 
preceded by the separate publication of the most approved works of 
each school. By exhibiting in an exact translation the text of the 
author with notes selected from the glosses of Ills commentators or 
from the works of other writers of the same school, a correct know- 
ledge of that part of the Hindi! law, which is expressly treated by him, 
will be made more easily attainable, than by trusting solely to a gene- 
ral compilation. The one is best adapted to preparatory study ; the 
other may afterwards be profitably consulted, when a general, but 
accurate knowledge lias been thus previously obtained by the separate 
study of a complete body of doctrine. 

These considerations determined the publication of the present 
volume. It comprehends the celebrated treatise of Jimuta-v&hana on 
successions, which is constantly cited by the lawyers of Bengal under 
the emphatic title of D<tya-bh&ga or “ inheritance and an extract 
from the still more celebrated Mitakshara, comprising so much of this 
work as relates to inheritance. The range of its authority and influ- 
ence is far more extensive than that of Jimfita-vfikana’s treatise; for 
it is received in all the schools of Hindu law, from Benares to the 
southern extremity of the peninsula of India, as the chief groundwork 
of the doctrines which they follow, and as an authority from which 
they rarely dissent. 

The works of other eminent writers have, concurrently with the 
Mit£kshar4 considerable weight in the schools of law ^hich have res- 
pectively adopted them ; as the Smrfci Chandrik&* m the south of 
India ; the Chint&mani, Rain&cara and Tiv&da-chandraf at Benares, 
and the Mayukha§ among the Marah&ttas : but all agree in generally 
deferring to the authority of the Mitakshara, in frequently appealing to 
its text,- and in rarely and at the same time modestly dissenting from 
its doctrines on particular questions. The Bengal school alone, having 
taken for its guide Jlmdta-vahana’s treatise, which is on almost every 
disputed point, opposite in doctrine to the MitSkshSra, has no defe- 
rence for its authority. On this account, independently of any 
other considerations, it would have been necessary to admit 
into the present volume either his treatise, or some one of 


. . * By Devarii'i'bliatta. Tiiis excellent treatise on judicature is of great and almost 

paramount authority, as I am informed, in the countries occupied by the Hindu nations 
of Dravira, Tailanga, and Karnata, inhabiting the greatest part of the peninsula or 
Dekhin. 

f Ymida chintamani, Yyavahara chint'imani,. and other treatises of law by Va- 
ehcspatityigra. Yivada ratnakara, Vyavahara ratmikara and oilier compilations bv Pan- 
ditas employed by Chandecvara; Vivada-chandra by Misaru miera or rather by his 
aunt Lakhima or Lakshml-devi. 

Yiramitrodaya, an ample and very accurate digest by Mitra mkjra. Ybada- 
tandava and other works of Kamaldcara.' 

§ Yyavahara-maynkha and other trcaiiscs by NflakanHia, 
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the abridgments of his doctrine which are in use, and of wliich 
the best known and most approved is Raghunandana’s Day a- tatva. 
But the preference appeared to be decidedly due to the treatise oi JlmiV 
ta-v&hana himself ; as well because he was the founder of this school, 
being the author of the doctrine which it has adopted; as because the 
subjects, which he discusses, are treated by him with eminent ability 
and great precision ; and for this further reason, that quotations from 
his work, or references to it, which must become necessary in a general 
compilation of the Hindu Jaw of inheritance, can be but very imper- 
fectly intelligible without the opportunity of consulting the whole text 
of his close reasoning and ample disquisitions. 

Having selected, for reasons which have been here explained, the 
Baya-hlmga of Jimiifca-vahana and the MitSkshara on inheritance, for 
translation and separate publication, I was led in course to draw, the 
chief part of the annotations necessary to the illustration of the text, 
from the commentaries on those works. Notes have been also taken 
from original treatises, of which likewise brief notices will be here 
given, that their authority may be appreciated. 

In the selection of notes from commentaries and other sources, 
the choice of them has not been restricted to such as might be necessary 
to the elucidation of the subject as it is exhibited in the English ver- 
sion ; but variations in the reading and interpretation of the original 
text have been regularly noticed, with the view of adapting this trans- 
lation to the use of those who maybe induced- to study it with the 
original Sanscrit text. The mere English reader will not be detained 
by those annotations, which he will of course pass by. 

Having verified with great care the quotations of authors, as far 
as means are afforded to me by my own collection of Sanscrit law books 
(which includes, I believe, nearly all that are extant;) I have added at 
the foot of the page notes of reference to the places in which, the 
text are found. They will be satisfactory to the reader as demonstrat- 
ing the general correctness of the original citations. The inaccuracies, 
which have been remarked, are also carefully noticed. They are few 
and not often important. 

The sources, from wliich the annotations have been chiefly drawn, 
are the following. 

The commentary of Qrikf shna Terkalank^ra on the Daya-bhSga of 
J innxta-v&hana has been chiefly, and preferably used. This is the 
most celebrated of the glosses on the text. It is the work of a very 
acute logician, who interprets his author and reasons on his arguments, 
with great accuracy and precision ; and who always illustrates the text, 
generally confirms its positions, but not unfiequently modifies or 
amends them. Its authority has been long gaining ground in the 
schools of law throughout Bengal ; and it has almost banished from 
them the other expositions of the Daya-bhSga ; being ranked, in general 
estimation, next after the treatises of Jimuta-y^hana and of Raplm- 
nandana. 
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An original treatise by the same author, entitled Daya-krama-san- 
graha, contains a good compendium of the law of inheritance according 
to J imuta-vahana’s text, as expounded in his commentary. It has 
been occasionally quoted in the notes : its authority being satisfactorily 
demonstrated by the use which was made of it in the compilation of 
the Digest translated by Mr, Halhed; the compilers of which tran- 
scribed largely from it, though without acknowledgment. 

The earliest commentary on J limita-vah ana is that of Ciindtha 
Aclffirya Chucl amani. It has been constantly in Cilkrshnas view, who 
frequently copies it; but still oftener cites the opinions of Chudamani 
to correct or confute them. Notwithstanding this frequent collision of 
opinions, the commentary of Chudamani. must be acknowledged as in 
general, a very excellent exposition of the text ; and it has been use- 
fully consulted throughout the progress of the translation, as well as 
for the selection of explanatory notes. 

Another commentary, anterior to QrikbdinaA but subsequent to 
Chudamani s, is that of Achyuta Chakravarfci, (author likewise of a com- 
mentary on the QrSddha vivdka.) It is in many places quoted for re- 
futation, and in more is closely followed by Qrikrshna, but always 
without naming the author. It contains frequent citations from Ohfi- 
damani, and is itself quoted 'with the name of the writer by Mahecvara. 
This work is upon the whole an able interpretation of the text of Jlmti- 
ta-vahana, and has afforded much assistance in the translation of it, 
and furnished many notes illustrating its sense. 

The commentary of Mali e<; vara is posterior to those of Chfidamani 
and of Achyuta, both of which are cited in it; and is probably anterior 
“to Qrfkrshna’s or at least nearly%f the same date, if my informa- 
tion concerning these authors be correct ;* for they appear to have been 
almost contemporary; but Mahecvara seemingly a little the elder of 
the two. They differ greatly in their expositions of the text, both as 
to the meaning and as to the manner of deducing tlie sense : but neither 
of them affords any indication of his having seen the other’s work; A. 
comparison of these different and independent interpretations has been 
of material aid to a right understanding and correct version of obscure 
and doubtful passages in J imuta-vah ana’s text. 

Of the remaining commentaries, of which notices had been obtain- 
ed, only one other has been procured. It bears the name of Ragliu- 
nandana, the author of the Smxti-tatva, and the greatest authority of 
, Hindu law in the province of Bengal. In proportion to the celerity 
of the writer was the disappointment experienced on finding reason to 
distrust the authenticity of the work. But not being satisfied of its 
genuineness, and on the contrary suspecting it strongly of bearing a 
borrowed name, I have made a very sparing use of this commentary 
cither in the version of the text or in the notes. 


* Great grandsons of both these writers were living in 1806: and the grandson 
daughter’s son) of ^rikrshna was alive in 1790. Both consequently must have lived 
in the first part of the last, century. They are modern writers; and ^rikislum. is appa- 
ready the most recent- ' ’ 
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The D&ya-iatva, or so much of the Smrti-tatva as relates to 
inheritance, is the undoubted composition of Raghunandana ; and in 
deference to the greatness of the author’s name and the estimation in 
which his works are held among the learned Hindfis of Bengal, has been 
throughout diligently consulted and carefully compared with Jimuta- 
vahana’s treatise, on which it is almost exclusively founded. It is 
indeed an excellent compendium of the law, in which not only Jimfita- 
vShanaV doctrines are in general strictly followed, but are commonly 
delivered in his own words in brief extracts from hie text. On a few 
points, however, Raghunandana has differed from his master ; and in 
some instances he has supplied deficiencies. These, as far as they have 
appeared to be of importance, have furnished annotations; for which 
his authority is of course quoted. 

A commentary by K%irama on Raghu nandana’s D^ya-tatva, has 
also supplied a few annotations, and has been of some use in explaining 
Jimuta-vShana’s commentators, being written in the spirit of their ex- 
positions of that author’s text, particularly Qrikrshna’s gloss ; and often 
in the very words of that commentator. 

The Baya-rahasya or Smrti-ratnavali of R&ma-nStha Vidy<1- 
V4chdspati, having obtained a considerable degree of authority in some 
of the districts of Bengal, has been frequently consul ted, and is some- 
times quoted in the notes. It is a work not devoid of merit : but, as it 
differs in some material points from both Jim&ta-v&hana and Raghu- 
nandana, it tends too much to unhinge the certainty of the law on 
some important questions of very frequent recurrence. The same au- 
thor has written a .commentary on Jimuia-v&hana’s D^ya*bh^ga, and 
makes a reference to it at the closeiof his own original treatise. My 
researches, however, and endeavours to procure a copy of it, have not 
been successful. I should else have considered it right to advert fre- 
quently to it in the illustrations of the text. 

Other treatise on inheritance according to the doctrines received 
in Bengal, as the Daya-nirnaya of (JMkara bhatt^ch^rya and one or two 
more which have fallen under my inspection, are little else than epitomes 
of the work of Raghunandana or of Jlmiita-v&hana : and on this ac- 
count have been scarcely at all used in preparing the present publi- 
cation. 

'm 

The remaining names, which occur in the notes, are of works or 
of their authors belonging to other schools. These are rarely, I may 
say never, cited, unless for variations in the reading of original text of 
legislators; excepting only the Viramitrodaya of Mitra-migra ; from 
whose work a few quotations may be found in the notes, contradicting 
passages of the text. This author, in the compilation mentioned, 
uniformly examines and refutes the peculiar doctrines maintained 
by J imuta-vAhana and Raghunandana: but It did not fall within 
the design of the present publication to exhibit the controversial 
arguments of the modern opponents of the Bengal school ; and quota- 
tions from his work have been therefore sparingly inserted in the notes 
to Jimuta-vahana’s treatise. 
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The commentaries on the Mit&ksharS of Vij££ne§vara are less 
numerous. Of four, concerning which I have notices, *iwo only have 
been procured. The Subodhini by Vi§ve$vara bhatta*; and a com- 
mentary by a modem author, B^lam-bhatta. 

The Subodhini is a collection of notes elucidating the obscure pas- 
sages of the Mit^kshar4 concisely, but perspicuously. It leaves few diffi- 
culties unexplained, and dwells- on them no further than is necessary to. 
their elucidation. The commentator is author likewise of a compilation, 
entitled Madanap^rij^ta, chiefly on religious law, but comprising a chap- 
ter on inheritance, a topic connected with that of obsequies. To this 
work he occasionally refers from his commentary. Both therefore have 
been continually consulted in the progress of the translation, and have 
furnished a great proportion of the annotations. 

B&lam-bhatt&’s work is in the usual form of a; perpetual comment. 
It proceeds, sentence by sentence, expounding every phrase, and every , 
term, in tire original text. Always copious on What is obscure, and' 
often so on what is clear, it has .been a satisfactory aid in the transla- 
tion, even where it was busy in explaining that which was evident: for 
it : has been gratifying to find, though no doubts were entertained, that 
the intended intrepretation had the sanction of a commentator. Balam- 
bhatta’s gloss in general .follows the Subodhini as far as this goes, It 
has supplied annotations where Vigvegvara’s commentary was silent; 
or where the explanation, couched in V^ve^vara’s concise language, 
might be less intelligible to the English reader. 

Vijpmie^ara’s Mit£kshar£ being a commentary on the institutes, 
of Yajnlvalkya, it has been a natural suggestion to compare his expo- 
sitions of the law, and of his author’s text in particular, with the com- 
mentaries of other writers on the same institutes, viz., the ancient and 
copious gloss of Apar&rka o£ the royal house of Silara, and the modem 
and succinct annotations of Sulap^ni in, his comment entitled Dipakalik£ 
A, few notes have been selected from both these works, and chiefly from 
that of AparSrka. * ' 

For like reasons the commentators on the institutes of other 
ancient sages have been similarly examined ; they are those of Medh£ 
tithi and Kullfika bhatta on . Maim ; Haradatta’s gloss on Gautama, 
which is entitled Mit-SksharS Nanda-pandita’s commentary under the 
title of ¥ai jay-anti, on the institutes which bear the name of the god 
Vishnu; and those of the same author, and of M&dhava Sch&ya, on 
Par%ara. 

Nanda-pajidita is author also of an excellent treatise on adoption, 
entitled Dattaka-mim^nsa, of -which much use has been made, among 
other authorities, in the enlarged illustrations which it has been, judged 
advisable to add to the short chapter, contained in the Mifcakshar# on, 
this important topic of Hindfi law. 

The same writer appears, from a- reference in a passage of his gloss 
on Vishnu, to have composed a commentary on the Mit^kshar^ under 
tlie title of Pratit&ksh arl Not having been able to procure that work, 
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but concluding that the opinions, which the writer may have there de- 
livered., correspond with those, which he has expressed in his other com- 
positions, I hdfae made frequent references to the rest of his. writings, 
and particularly to his commentary on Vishnu, which is a very excel- 
lent and copious work, and might serve, like the MitSksharS, as a body 
or digest of law. 

All the works of greatest authority in the several schools which hold 
the MitSksharS in veneration, have been occasionally made to contri- 
bute to. the requisite elucidation of the text, or have been cited when 
necessary for such deviations from its doctrine, as it has been judged 
right to notice in the. annotations. It will be sufficient to particularize 
in this place the Viramitrddaya before mentioned, of which the greatest 
use has been made ; that compilation conforming generally to the doc- 
trines of the Mitakshara, the words of which it very commonly cites 
with occasional elucidations of the text interspersed, or with express 
interpretations of it subjoined, or sometime with the substitution of a 
paraphrase for parti of the original text. All these have been found 
useful auxiliaries to the professed commentaries and glosses. 

This brief account of the works from which notes have been select- 
ed or aid derived, will sufficiently make known the plan on which the 
text of the Mitakshara and that of Jimtita-vah ana have been trans- 
ated and elucidated, and the materials which have been employed for 
that purpose. It is hardly necessary to add, by way of precaution to 
the reader, that he will find distinguished by hyphens, whatever has 
been inserted from the commentaries into the text to render it more 
easily intelligible ; a reference to the particular commentary being 
always, made in the notes at. the foot of the page. 

Concerning the history and age of the authors whose works are 
here introduced to the attention of the English reader, some informa- 
tion will be expected. On these points, however, the notices, which 
have been collected, are very imperfect, as must ever be the case in re- 
gard to the biography of Hindu authors. 

VijM-necvarn, often called* V ij Mna-y ogf , the author of the Mi- 
t^kshara, is known to have been an ascetic, and belonged, as is 
affirmed, to an order of Sarmyasis, said to have been founded by 
Sankara-^chffiya. .No further particulars concerning him have been 
preserved. A Copy of his work has indeed been shown to me, in which 
at its close, he is described as a contemporary of VikratnSditya. But 
the authority of this passage, which is wanting in other copies, is not 
sufficient to ground a belief of the antiquity of the book ; especially as 
it cannot be well reconciled to the received opinion above noticed of 
the author’s appertaining to a religious order founded by Sankara- 
Seh&rya, whose age cannot be carried further back at the utmost than 
a thousand years. The limit of the .lowest recent date which can pos- 
sibly be assigned to. this work, may be more certainly fixed from the 
ascertained age of the commentary ; the author of which composed 
likewise (as already observed) the Madana-p&rij ata so named in honor 
of a prince called Madana-pffla. apparently the same who gives title to 
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the Wadana-vincVln, da tod in the fifteenth century of the Sambat era.^ 
It may be inferred as probable, that the antiquity of the Mlt&kshari? 
exceeds 500 and is short of 1,000 years. If indeed X)hure$vara, who Is“ 
frequently cited in the Mitakshara as an author, be the same with the 
celebrated Eaj& Bhoja, whose title may not improbably have been 
given, to a work composed by his command, according to a practice 
which is by no means uncommon, the remoter limit will be reduced by 
more than a century ; and the Tange of uncertainty as to the age of 
the Mit<tkshar& will be contracted within narrower bounds. 

Of Jimuta-valiana as little is known. The name belongs to a 
prince of the house of Silara, of whose history some hints may be 
gathered from the fabulous adventures recorded of him in popular 
tales ; and who is mentioned in an ancient and authentic inscription 
found at Salseif It was an obvious conjecture, that the name of this 
prince might have been affixed to a treatise of law composed perhaps 
under his patronage or by his directions. That however is not the 
opinion of the learned in Bengal ; who are more inclined to suppose, 
that the real author may have borne the name which is affixed to his 
work, and may have been a professed lawyer who performed the func- 
tions of judge and legal adviser to one of the most celebrated of the 
Hindd sovereigns of Bengal No evidence, however, has been adduced 
in support of this opinion ; and the period when this author flourished 
is therefore entirely uncertain. He cites several earlier writers; but, 
their age being not less doubtful than his own, no aid can be at present 
derived from that circumstance, towards the determination of the limits* 
between which he is to be placed. His commentators suppose him in 
many places to be occupied in refuting the doctrines of the Mitdkshara, 
Probably they are right ; it is however possible, that he may be there 
refuting the doctrines of earlier authors, which may have subsequently 
been repeated from them in the latter compilation of Yijn£ne$v&ra, 
Assuming, however, that the opinion of commentators is correct; the 
age of Jirauta-v&hana must be placed between that of Yijrtane§vara, 
whose doctrine he opposes, and that of Eaghunandana who has follow*” 
ed his authority. Now Eaghunand&nals date is ascertained at about 
three hundred years from this time ; for he was pupil of V&sudeva 
Sarvabhauma, and studied at the same time with three other disciples 
of the same preceptor, who likewise have acquired great celebrity ; viz., 
Siromani, Krshnananda, and Chaitanya- : the latter is the well known 
founder of the religious order and sect of Vaishnavas so numerous in 
the vicinity of Calcutta, and so notorious for the scandalous dissolute- 
ness of their morals ; and, the date of his birth being held memorable 
by Ms followers, it is ascertained by his horoscope, said to be still pre- 
served, as well as by the express mention of the date in his works, to 
have been 141! of the Baku era, answering to Y. C. 1489 : consequent- 
ly Eaghunandana, being his contemporary, must have flourished at the, 
beginning, of the sixteenth century. 


* 1431 Sambat; answer! ug to A. D- 1375., 
t Asiatic Researches. Yol. 1 , n„ -357, 
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A TREATISE ON INHERITANCE, 

* 

BY JIM UT. A YAH AN A. 


CHAPTER I, 


• Partition of Heritage defined and explained. Tivo periods of 
partition of 4he Father's wealth . 


1. Partition of heritage, on the subject of which various con- 

troversies have, arisen among intelligent persons (not 

1. Subject pro- f u py comprehending the precepts of Mann and the 

1)0 se 0 rest) should be explained for their information. Hear 

. it, 0 ye wise ! 

2. First, the term Partition of Heritage (d&yabhaga) is expound- 

2 . Partition of > an ^ on that subject, Nfetda says, “ Where a 
heritage, descrih- division of the paternal estate in instituted by 
ed by Narada, as sons, that becomes a topic of litigation, called by the 
a bead of action. wise Partition of Heritage.”* 


ANNOTATIONS. 

2. Division of the estate.] Partition Is an act adapted to ascertain property ; as 
will be subsequently explained. Division of patrimony by sons, or a distribution of 
which they are the makers, is partition of heritage. The wealth, in regard to which 
that is especially instituted, or is executed by the persons making it, with one accord, 
or by the intervention of arbitrators or the like, is denominated by the wise a subject of 
litigation. Such is the construction of the text, frlkxslma. 


* Naurfft IS, I, 
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Wiiat came fnnn the- lather is “ paternal and this signifies 
property arising from the lathers demise. The ex- 
yh Exposii ion pressions paternal” and “'by sons” both indicate any 
. oi his text, relation : for the term £< partition of heritage” is used 

Inherit an c* 1 hi * or a c ^ v ^ on o f the goods of any relation by -my re~ 

dudes succession Stives. Accordingly NSreda, having premised “ par- 
to the goods* of tition of heritage” as a topic of litigation. (§2) shows 
any relation. under that head of actions, the distribution of effects 
left by tire mother and the rest.* So Mann, likewise, 
premising inheritance, but without employing the word father or any 
other specific term. ] propounds 'the division of effects of any relative. 


ANNOTATIONS. 


Or the meaning may be, in a controversy or law-suit wherein partition of patrimony 
is instituted by sons, the subject, of litigation is entitled division of heritage. Aehjpta. 

Chudamani, and ihe rest of the. commentators on J imuta Yahana’s treatise, exhibit 
many variations in the reading and interpretation of ihe passage here cited from Na- 
a:ada; and have entered into long disquisitions on the different expositions of the text. 
The principal disagreement is in regard to the relative pronoun.! There is not, how- 
ever, any essential difference in tile results of the various interpretations. 

Some, observes £rlkr sh na, interpret the pronoun (yatra) in the causative seventh 
case, making it. relate to the term <c topic of litigation-” and they thus explain the text : 
( That subject of controversy, on account of which a division of patrimony, or distribu- 
tion of it by lots, is executed by sons, has been termed partition of heritage/ 

Maheqvara, who adopts this interpretation, states the consequent meaning thus : 
£ that topic of litigation, which consists in the ascertainment of property whether effect- 
ed by arbitrators Or by the parties, and, for the sake of which ascertainment, a division 
of patrimony is, executed by sons, such as easting of lots or other act separating pro- 
perty, is called by the sages partition of heritage/ 

Taking the pronoun in ihe nominative case, either by so reading it, or by the 
license which justifies anomalies in sacred writings, the passage is by some explained 
(as is remarked by commentators) ‘ the division of patrimony, which* is instituted by 
sons, is called partition of heritage.* 

* 

After noticing the various readings, ^rikrshpa adds, f certain writers, however, ex- 
pound the term patrimony, in the distributive ' sixth case. Accordingly, the import of 
the text, consonantly to their opinion, is £c the portion of the paternal estate, for which 
a partition is instituted by sons, is division of heritage/ 3 Agreeably to this interpreta- 
tion, likewise, the wealth must be understood to be the subject of the action/ § 


* ISf&rada 13. ?. Yide infra, C. 4. Sect. 2. § 13. 
f Msura 9, 103. 

J Most copies and quotations of the text read it yatra, t{ where” or “in which/ 3. 
But some read yattu ; and others yastu ; but which.” 

i The author of the £%a rabasya gives the preference to this Interpretation, 
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4 The term “ heritage/ 7 by derivation, signifies “ what is given/ 7 

However, the use of the verb (d£) is here secondary or 

4. Derivation metaphorical ; since the same consequence is produced, 
of daya, heritage, namely, that of constituting another's property after 
from da, to give. ai mulling the previous right of a person who is dead, 
or gone into retirement, or the like. But there is no abdication of the 
deceased and the rest in regard to the goods. 

5. Therefore, the word “heritage” is used to 

5. Definition of signify wealth, in which property, dependant * on rela- 

heritage. tion to the former owner, arises on the demise of that 

owner.* 

6. Is the partition of heritage a splitting of the divided thing 

into integrant parts ? Or does partition consist in the 

6. Partition is chattels not being united with the heritage of a co~ 
not a splitting of R e i r ? The first position is not correct ; for the heritage 
the separation 11 ©? ^self would be destroyed. Nor is the second accurate : 
it from the co- for, though goods be conjoined, it may 1 be said, “this 
beix^oods. chattel; which was before parted, is not my property, 

but my “ brother’s/ 7 

/ 

7, Nor can it be affirmed, that partition is the distribution to 

particular chattels, of a right vested in all the co-heirs, 

7. Nor a dis- through the sameness of their relation, over all the 
trihuticm of a ge- goods. For relation, opposed by the co-existent claim 
neral right to par- 0 £ bother relative, produces a right (determinable by 

!l dulu * partition) to portions only of the estate : since it would 

be burdensome to infer the vesting and divesting of rights to the. 


ANNOTATIONS. 

4. Heritage signifies “ what is given/ 1 ] Since the verb to give signifies the will 
be tliis no longer mine” which has the effect of vesting property in another; and 

since that cannot exist in the proposed case, therefore it bere merely signifies any act 
winch has the effect of resting property in another, such as the demise of the former 
owner, his retirement, &c. Achyuta. 

There is not in this instance a relinquishment on the part of the person deceased, 
or retired, &c. consisting in the will “ be this no longer mine,” and operating to annul 
the former property. Ilagh. Daya-tatva. 

5. “Heritage” is used to signify.] The term heritage signifies by acceptation 
property vested in a relative, in respect of wealth, in right of relation to its former 
owner (as son or otherwise), on the extinction of his property.' Ragh. Daya-tatva. 

6. The heritage itself would be destroyed.] Meaning an inheritance consisting of 
an individual, as an ox, a slave or the like. If divided by a distribution of parts, the 
destruction of it would be the consequence. Maheqvara. 

7. Nor can it be affirmed.] The author here censures the doctrine of the Mitak- 
shara, Ragh. on the Dayabhaga. 


* Or according to another reading of his passage, “ on the extinction of his owner- 
ship, 1 * Tor in some copies, and in certain quotations of the passage, if is. written tat- 
svamyaparam; and several of the commentators appear to have so read it. But 
Mahe^vara states this as the sense of the phrase, and the other tat-svamy&param as the 
original text. . . 1 ' 
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whole of the paternal estate ; and it "would be useless, as there would 
not result a power of aliening at pleasure. 

8. The answer is : partition consists in manifesting* * * § [or in parti- 
eularizing]f by the casting of lots or otherwise, a pro- 
8, Definition perty which had arisen in lands or chattels, but which 
of partition. extended only to a portion of them, and which was* 
previously unascertained, being unfit for exclusive appropriation, be- 
cause no evidence of any ground of discrimination existed. 


ANNOTATIONS. 

He canvasses the opinion of die Maifchiias. Mahe^vara. 

8. Partition consists.] Kaghunandana, in his Daya-tatva, quoting Jlmuta Yahana’s 
definition to refute it, lias a little varied the terms of it, by blending both the 
explanations' proposed by that author (§ S and 9). "Some/* he says, “allege, that parti- 
tion, which takes place by reason of thcco-existcitce of other relatives, [who have an 
equal right of succession;!:] is a particular ascertainment of property arisen in lands or 
chattels, (extending to a part only, hit unfit for special use and appropriation, because 
grounds of discrimination are wanting;) by the casting of lots or other means, which 
determine, that a particular chattel belongs to a particular person.” To this he ofjjjhs* 
that "the definition is not accurate : for how may it be certainly known, since notext 
declares it, that the lot, for each person, falls precisely on that article which was already 
his? Again, if wealth be gained, after the father’s demise, by a brother using one of two 
liorses which belonged to. the father, is universally acknowledged, that two shares of it 
appertain to the acquirer '; and one to any other co-heir. In such a case, when the origi- 
nal property is subsequently divided, if that very horse be obtained by the acquirer, 
then, according to the opinion of those who affirm partial rights, the horse was already 
liis; why then should another brother share the wealth gained by’ him? But, if the 
horse be obtained by another co-heir, equal participation of wealth so acquired would be 
proper, since it is gained by the personal labour of the one and by the work of a horse 
belonging to the other.” 

Kaghunandana then states his own definition. fc But, in fact, partition is a distri- 
butive adjustment, by lot or otherwise, of the pr > perty of relatives vested in them, over 
the whole wealth, in right of the same relation, upon the extinction of the former owner’s 
property. The vesting and divesting of property over the whole estate are inferred, in 
like manner as the divesting of partial rights over portions, and. vesting of a common 
right over the whole, are deduced in the instance of re union of co-heirs.” 

^rlktshna, in his commentary on the work of .Tlmufav -vahana, endeavours to repel 
Bagliunandana’s objection. He cites his reasoning nearly in the exact words, and re- 
plies, “The objection, which is thus proposed by the learned author, is not right. For, 
according to tile opinion of those who contend for the doctrine of partial rights, undi- 
vided is the sense of the term . common :§ and, since the nature of it is not changed by 
denying a general right, the objection, alleged by the opponent, cannot be valid ” 

* After thus endeavouring to vindicate his author, ^rikrslma proceeds to state the 
concurrent opinions of Harinatha, Vijhaneqvara, Yachespati Miqra and others who main- 


* So the term, here employed, is explained by Chudamaiii, 

f Achyuta and (jkfkrishna expound the term “ making it positive, that a certain 
thing appertains to a certain individual” 

$ So the sentence is supplied By the commentator Kaqirama Yachespati, who re- 
marks, that the observation in the text is made, “because no partition would bo 
necessary were there no other relative. 

§ As used in texts concerning participation in acquired, property. For example. 
w When a man acquires wealth by valor, relying on any common vehicle or weapon, 
the brethren shall be sharers in it.” This note is suggested by an equivalent insertion - 
in the passage itself, as quoted by the commentator on the jDayd-tatva. 
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9. Tis literal 
meaning. 


9. Or partition is a special ascertainment of pro- 
perty, or making of it known [by reference of a parti- 
cular share to a particular person-*] 


10. Even in the case where* a single article, as a female slave, a 
cow, or the like, is common to many, the property is 
severed by separate use, In carrying burdens, or in. 
milking, during specific periods, In turn, as directed 
by V xhaspati. " “ A single female slave should be em- 
ployed on labour in the houses [of the several co-heirs] 
successively, according to the number of shares — and 
water of wells or ponds is drawn for use according to 
need [without stint] — such property [as is regularly 
not divisible] should be distributed -by equitable adjustment; else it 
would be useless [to the owners]”. These three half stanzas occur in 
many places, [as quotations from this author,] though not found in their 
regular order [in his institutes of law. f] 


10. The defini- 
tion holds good in . 
the case even of a 
single article: the 
right to which may 
be shared as pro- 
vided by Y.vhas- 
pati. 


ANNOTATIONS. 

tain, that “partition does annul a previous rigid, and become the cause of the property, 
as inferred in the instance of partition made by a father adding reasons, which are 
similarly cited by the commentator on the Daya-tatva, with the. ^ remark, “ that the 
opinion delivered by Raghunandana is conformable to that doctrine ” When.cc also 
Jagannatha, in the digest of Hindu law, concludes, that <£ Righunandana’s opinion is 
indirectly admitted even by ^riki-slraa.” 

9. Or partition is &c.] This abridged definition of partition is intended by the 
author for a literal interpretation of the term vibhqga, conformably with its derivative 
sense ; assuming, that the radical verb, bliaj, signifies to make known either “ because 
roots have numerous significations,” according to the remark of Aehyuta ; or “ because 
that import is Reducible from tire proper meaning of the verb bliaj, to serve or adore,” 
as stated by Mahbcvara in his note on this passage. 

By reference of a particular share to a particular person.] So (prikrshna completes 
the sentence. He adds “the making of property known, here signifies the casting of lots 
or other operation tending to the ascertainment of the right.” 

10. As directed by Yrhaspati.] Baghunandaua, in the Ddya-tatva, citing the same 
text as propounding a distribution by difference of time,. remarks, that “the rise and ex- 
tinction of various periodical rights to the same individual, must evidently be here admit- 
ted : or else a restriction of the general property vested in all,” 

Criktshna asks, Cf if the articles be sold by the possessor during his own turn, with- 
out the consent, of the other periodical owners, does not the buyer obtain the complete 
property for all the periods ?” He replies, “ No : such interest only as the vendor held, 
is vested by the purchase in the buyer; and thus the purchaser, standing in -the place of 
the seller, .has the use of the article in turn with the oiluT proprietors.” 

“In the houses of the several co-heirs successively.”] According to some copies of 
Raghunandana’s Daya-tatva, the reacting is “ on successive days” dine dine, instead of 
gibe grhe “ in the houses successively!” But the latter is the reading of the passage 
as cited in. other compilations- The whole passage, as it is here quoted by Jimfita- 
vahana, consists ox portions of three _ different stanzas ; which in Yiiiaspati’s text are 
A remote and in a reversed order *, according to the quotation of -the text in the Smiti- 
Chandrika Kalpataru and Katnakara. \ 


* Orikrshna. 
f £Vikfshna. 

V 
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1L Does it not follow from the text of N4rada, (“ let sons regu- 
larly divide the wealth when the father is dead”) 
1'avtition which authorizes sons to divide their father's effects 
riqht, U ° 6 a ^ er bis deceased that sons have not property therein 
before partition % nor can partition be a cause of pro- 
perty, since that might be misunderstood as extending even to the 
goods of a stranger, 

12. The answer is this : since it is the practice of all people to 

call an estate their own, immediately after the demise 

12. But the de- 0 p their father or other predecessor ; and the right of 

causCi property is acknowledged to vest without partition ux 

the case of an only son ; the demise of the relative is 
the cause of property. Consequently there is no room for any mis- 
construction, 

13. Acquisition is the act of the acquirer; and one. who has the 

state of ownership dependent on acquisition, is the ac- 

13. Acquisition q 0 ] rer< j s no t birth therefore, as the act of the son, 

birth** 0 ^ 1 rightly deemed his mode of acquisition ? and have not 

5 sons, consequently, a proprietary right, during their 

father’s life, [even without his being degraded or otherwise disquali- 
fied ;f ] and not by reason of his demise ? and therefore is it declared 
“ in some cases birth, alone [is a mode of acquisition, J] as in the in- 
stance of a paternal estate ” 

14. That is not correct, for it contradicts Manu and the rest 

• . r After the [death of the] father and the mother, the 

be aii erroneous brethren, i^ing assembled, must divide equally the 
supposition. paternal estate : for they have not power over it, while 
their parents Iive.”§ 

ANNOTATIONS. 

11. Does it not follow &c.] Does partition ascertain a pre-existent right? Or 
does it create the right itself P To both these doctrines objections are here proposed, 
Sons have not property before partition ; for the father’s property, suggested by the re- 
lative case in fclie phrase, “ their lather’s effects $” is an obstacle to it. Consequently 
partition cannot be the ascertainment of a pre-existent right, frfktshpa. 

Therefore, the property of the fat] ter, though deceased, would subsist until partition 
took place. Such is the import of the objection. Admitting* this, and the inference that 
property arises from partition alone, and that the father’s property is thereby divested • 
what am ensues? The author replies “partition cannot be a cause of property.” 
Mahegvara, 

Nor can it extinguish a former right. For it might else be supposed, that, if stran- 
gers cast lots for the goods of one with whom they are unconnected, the property of the 
owner would be thereby annulled, and the right vested in the strangers, frikxsluia* 

* Nirada, 13, % * 

1 prikrshna furnishes this clause. ■* : 

Supplied on the authority of Driktshna awl oilier commentators., 

i Manu, % I'M, 



■ « IlM 


THk i>A VA-HiLV UA: OH A V L 




15, Mann, (§ 14.) 
denies the son’s 
rightin his father’s 
lite time. 


15. This text is an answer to the question* why 
partition among sons is not authorized, while their 
parents are living: namely “because they have not 
ownership at that time,” 


16. It should not he argued, that the text intends want ofindfv 
' 16. His text can- pendence, like another passage of the same author, 
not intend mere' concerning acquisitions by a wile or sou® for there is 
dependence and no evidence of property then vested : but, hi the other 
control. instance, dependence is rightly supposed to be meant, 

since property is suggested by the phrase “what they earn'' or acquire. 


17. The son’s 
property in his 
own gains is re- 
quisite to his per* 
formance of religi- 
ous rights there- 
with. 


17. v Besides it would contradict revealed law, if 
these persons had not ownership even in that which is by 
them earned; since religious rites, enjoined by the holy 
rite, and which must be effected by means of their 
own wealth, .would be prevented. 


18. Devala.de- 
nies the son’s 
rights in the goods 
of his father yet 
living* 


18. Devala, too, expressly denies the right of 
sons in their fathers wealth. 4i ' When the father is 
deceased, let the sons divide the father’s wealth : for 
sons have not ownership while the father is alive and 
free from defect.” 


19 Noautho- 19* Besides, if sons had property in their father’s 

rity * declares a wealth, partition would be demandable even against 
right by birth, his consent : and there is no proof, that property is vest- 
ed by birth alone; nor is birth stated in the law as 
means of acqu isition. 


ANNOTATIONS- 

17. Besides it would contradict the revealed law.] It would contradict those pas- 

sages of scripture which prescribe certain fasts and other religions rites to be observed 
by women. Maheqvara, . . 

Neither should it be argued, that the religious rites may be accomplished with 
goods given for the purpose by the husband or father, &c., For, on that supposition, 
■the husband’s relinquishment would vest property in his wife. But, in like manner as 
the right vests in him immediately upon his wife’s receipt yf any thing from another per- 
son, so does it vest in him on her receipt of goods from himself, piikrshna, 

18. Free from defect,] Baghunandana, in the Daya-tatva, 'interprets ** free from, 
defect,” not degraded, and cites Narada (13. 3.) “ If the father be lost or no longer a 
householder, &e. ? * § 32. 

19. Nor is birth stated in the law as means of acquisition.] The author apparently 
alludes to a passage of Gautama cited riu the Mihikshara, and which expressly declares 
#< hy birth alone a’ man rtakes ownership of wealth : so the holy instructors ^ maintain.” 
Accordingly the commentators, Achyuta and yrikf-shna, question the authenticity of the 
text: and* indeed it is not found hi Gautama’s institutes, ^rxkrshna says “the text of 
Gautama, which is cited, in the Mitakshara, is unauthorized; or, if it be authorized, it 
relates to the case of one, whose father dies while the child is in the mother’s womb. 7 * 
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20. •Relation of 20. In some places it is alleged : but there, 

father and son, & ^>y the mention of birth, the relation of father and son, 

demise .of the and the demise of the father are mediately indicated 
father, are causes as causes of property 
of property, 

21 , The right of one may consistently arise from the act of 
another : for an express passage of law is authority 
for it; and that is actually seen in the world, since, 
in the case of donation, the donee’s right to the thing- 
arises from the act of the giver ; namely from his re- 
linquishment in fa-vor of the donee who is a sentient 
person, 

22, Neither is property created by acceptance ; since it would 
follow, that the accepter was the giver : for gift con- 
sists in the effect of raising another’s property; and 
that effect would here depend on the donee, in like 
manner as a votary, though snaking a relinquishment 
of a thing olfored to a deity, is not a sac.ri.Hcer; but 
the priest alone in denominated, as performing the 
act of presenting its relinquishment, which act was 
the purpose of the ceremony termed a sacrifice. Be- 
sides the word gift occurs in passages of law as signifying something 
antecedent in acceptance. 


22* Acceptance 
of a is not 
the cause of pro- 
party. 

Por gift pre- 
cedes acceptance. 


21. A right may 
accrue- to one by 
lli e act, of another; 
as in donation. 


ANNOTATIONS. 

This commentator adds a:; a reason, Else a father who had male issue, would not be 
independent. in regard to his own pooch.” lie subjoins an interpretation similar to that 
which occurs in the Dfiyn-i atva of k'.gliuiundana, where the passage is explained in an 
entirely different sense upon an altered riding of it: and, after proposing another ex. 
position of it, he concludes thus: “ li, must be therefore understood to be the implied 
sense, that, because ilm relation of birth is superior to every other, a son, standing in 
that relation, has the right of succession to his father’s wealth immediately on the ex- 
tinction of his father’s right” 

Ha*?liunan.Uma ? s inierprelatiniris this. The text of Gautama, which is cited in the 
Mitakskarn, sigidiios, "the venerable teachers maintain, that, on the ex tin cl ion of r-he 
fathers properly, his sou, nor any other relative, may take his goods, because sous 
have a ricrlit "to tl.e wealth oftk-ir natural father by the very relation of birth, by which 
they are his issue ; and which is superior to every other relation.” It does not mean, 
that sons have a right by birth in their father’s wealth, while his own property in it 
subsists; for that would contradict the text of D oval a. 

20. In some places.] Thai is, in some books, birth is so alleged. An authentic 
passage of this import by a worldly writer, does occur, Qrikrshna, 

21. Trnrn relinquishment in favour of a sentient person.] Since no right of 
ownership arises from mere relinquishment, such as the letting loose of a young bull [at 
n fnueral j the author adds the condition “ in favour of one who*i& a sentient person.” 
^rlkrshna, 

22. The word gift occurs in passages of law.] The particular passage of Jaw 
which is here inst anced, and the initial words of which are quoted by the author, is 
completed, with some variation, bv the commentators Ackyuta, ^ yilkrsli'ua and 
iyfakec^vara. “ Intending in his mina a proper object of his liberality, let the giver 
pour water on the ground [to ratify his donation.] The ocean has its bounds $ but ■ a 
gift has no termination.? 
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* 23. Is not receipt acceptance ? for the affix, in 

23, A doubt the word svikara, implies a tiling becoming what it 
propped. ^ How before was not ; and the act of making his own (avem 
precede tSappwJ %wwcm) what before was not his, constitutes appropri- 
priaiioa? ation or acceptance (svikara.) How then can proper- 

ty be antecedent to that ? 

24. The answer is, though property had already arisen,, it is now 
by the act of the donee, subsequently recognizing it 
2;E Answer. Re- for his own, rendered liable to disposal at pleasure : 
ceipt and accept- an d sue h j| s the meaning of the term. ‘ acceptance’ or 
^quisidon though 'appropriation.’ From its association with teaching, 
not creating pro- and assisting at sacrifices/* receipt ypratigraha) is, 
perty, but render- without question, a mode of acquisition, though it do 
ing it disposable, not immediately create property: for, in the case of 
assisting at sacrifices and so forth, property in wealth 
so gained arises solely from the gift of the reward. 

25. Or the survival of the son, at the time of his 
25. Survival may father’s demise, may constitute his acquisition. Be- 
constitute the sides, in the case of goods left by a brother or other 
sinn. ° SUC ° eS " relative, the property of the rest of the brethren or 
Either that, or other heirs, must, however reluctantly, be acknowledge 
demise must do so. ed to arise either from his death or from the survival 
of the rest at the time of his decease. 

26. Hence [that is, because property is not vested in sons, while 
the father lives, ■f or because property is not by birth, 
but by survival, t or because the demise of the ances- 
tor is a requisite condition, §] the passage before cited, ]| 
beginning with the words 4i after the [death of the] 
father/’ being intended to declare property vested at 
that period, [namely at the moment of the father’s de- 
ceased] recites partition which of course then awaits 
the pleasure [of the successor.] F or if cannot be a 


ANNOTATIONS. 

23. The affix implies.] The affix Chivi, wliieli affects the first member of the 
compound term svikara, bears the import here stated. 

26. Recites partition,] The recital of partition is intended as an indication of pro- 
perty arising at that period. yrlkrsnna. 

By the passage above cited (Mann, 9. 104.) it is not understood, that partition 
must lie made of the death of the father : but it is signified, that property, which au- 
thorizes partition, lakes effect from his demise. Maheqvnra. 

If property be truly vest ed at that period, then partition at pleasure follows of 
course. 

Bor a precept teaches only what was not otherwise known, Mali? 9 vara. • ■ 

* Maim, 10-78, and many similar passages, in which these are mentioned as three 
modes of earning wealth. 

f ^Hkishna and Achynfa. ' f Ohu&amani. § Make Q vara. 

i| Manu, 2. 104, vide Supra § 1 1 - 

% So all the commentators interpret this passage. 


26, Mamx, be- 
fore cited, de- 
clares property, on 
the father's de- 
mise, by authoris- 
ing partition 
then. 
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precept, since the same result [respecting the right of partition,* at 
pleasure, t] was already obtained [as the necessary consequence of a 
right of property.] 

27. Nor can it be a restrictive injunction. For, as that is con- 

trary to the text of Manu “ Either let them thus live 
27. He neither together; or let them dwell apart “for the sake of re- 
enjoins partition, ljgious merit fX and as it produces visible conse- 

that'Timef 18 ^ t0 0. nences on lV C n °f any unseen or spiritual result, §] it 
w can neither be an injunction for an immediate parti- 

tion, nor a limitation of the time. 

28. Besides, partition would lie admissible, only at the momen t 

immediately following the lather’s decease and not at 
28- It would be any later period; for there is not in tills instance, as 
a limitation, to that of a sacrifice on the birth of a child, an objee- 
that particular tion analogous to the hazard of the new bom infant’s 
moment: life ; and partition to be made at any time after the 

Or would be su- Other’s demise, while the sons live, and at their plea- 
pcrfluous if taken sure, is already obtained [as a necessary result of ob- 
with greater kti- vious reasoning, ^ithoui need of a special precept for 
tude. the purpose, ||] 


ANNOTATIONS. 

An explanatory recital is introduced, for greater clearness, where the same result 
was already obtained from reasoning or authority, Chudamani. 

27- Nor can ifc be a restrictive injunction,] If it can be understood as a precept, 
it should not be taken as an explanatory recital. It may therefore be a restrictive in- 
junction. Apprehending this objection,* the author obviates it. ^rtkrshpa. 

It cannot be an injunction; for Menu, by authorizing their living together, gives a 
sanction to their omission of partition. Malm 9 vara. 

Being followed by no spiritual consequences attendant on the performance or on 
the omission of it, partition cannot be restricted by a hundred texts, y rik±shna . 

The option cannot be restricted by a hundred passages. Ohudamam. 

28. Besides partition.] Supposing it to he a limitation of time intended for spiri- 
tual ends ; the author proceeds in his reasoning. Time subsequent to the father’s de- 
cease may be the moment immediately following it, or any time subsequent. On the 
first interpretation, the author says. Partition would be admissible only at the instant 
immediately following it. The condition being exclusive, it would be inadmissible at a 
subsequent period. Might not partition nevertheless take place at a subsequent time, 
in like manner as the sacrifice directed to he performed when a child is horn, and which 
should accordingly be celebrated immediately after the birth of the infant, is deferred 
■until the period of uncleanness end ? The author replies to that. Since the period of 
uncleanness begins immediately after the section of the navel string, the sacrifice should 
be first performed like other rites on the birth. But Gobhila directs, that the breast 
shall be given after the section of the string : and if that be deferred for so long a lime, 
the infant’s throat will be parched and his life endangered. On account of this objec- 
tion, a postponement takes place. But no such objection exists in the present instance, 

Ghud.ima.oL . j* . Makegvara. 

t Mann, 9. III. Vide Infra. § 37, § Prlktshiia. 

H; Crikfskmn • 
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29. Therefore, the text of Marm must he argued 
29. It cannot [by you*] to intend the prohibiting of partition, al- 
lot end a P r J>liibi- though the son's right subsist during the life of the 
life-tinie. C & 101 S ^ther. But that is not maintainable. For it -would 
" 4 thus bear an import not its own. 


30, Mann cor- 
rectly interpreted, 
denies the right of 
sons during the 
lifts of parents, 
and affirms ir. after 
tiieir demise. 


SO. Hence the texts of Manu and the rest [as 
Devala § 18*f] must be taken as si i owing*, that sons 
have not a right of ownership in the wealth of the 
living parents, but in the estates of both when de- 
ceased. One position is conveyed by the terms of the 
text; the other by its import (a). 


31. Demise in- 
cludes other 
causes of divesti- 
ture of property. 


31. Mere demise is not exclusively meant : for that 
intends also the state of a person degraded, gone into 
retirement, or the like ; by reason of the analogy, as 
occasioning an extinction of property. 


32. Accordingly Narada says*/ "When the 'mother is past 
, child-bearing, and the sisters are married, or if the 

32, Narada emu- f^her be lost, or up longer an householder, or if his 
merates several, temporal affections be extinct.} 


ANNOTATIONS. 

Taking the second interpretation ; partition after the death of the father Is at the 
pleasure of the successor. Thus, since sons have not a right of ownership prior to their 
father’s demise, partition could not be then supposed; and it follows, even without a 
precept declaring it, that the time for partition must be subsequent to his decease. 
The limitation is therefore superfluous, frlkfshna, 

29. It would thus bear an import not its own.] The words " may divide after the 
death of the father” would signify, differently from the obvious import of the terms, 
“ may not divide while he lives,” frlktshna. 

30. One position is conveyed by the terms &e.] One position, namely the want 
of right, during the parent’s life, is expressed bv the terms of the text : it is conveyed, 
by the words <f they have not power &c.” The other, namely ownership after the 
parent’s demise, is the import dcaucible from the right of partion. jpilkishna &c. 

31. Gone into retirement or the like.] The order of a hermit, as well as the ex- 
tinction of worldly affections, is here comprehended under the term ex or the like.” 
fvlkxshpa, 

32. Accordingly Narada says.] For since partition is recited, being here under- 
stood from the preceding passage in which it was premised, (Karada 13. 2.) this indi- 
cates the departure of property from the father and the rise of property vested in sons, 
(JMkrshua. 

* So prfkfabija supplies the text. Mahef^vara says, “ by you, who aver property- 
dependent on birth. t Baghunandana- t Karada. 

fa) Compare Secs. 25, 26 Supra, c. iii, s. i. 19 infra . Mit. c- i» s. iii. I. Manu. k. 
101*2, Macn. Pi*. H. L. 104, 106.' If a son die before his father, the Bombay Sadr 
Court seem to have held that the father’s wife will succeed on his death in preference 
to his son’s widow ; but if the father died first, then the son’s wife is heiress on her 
husband’s death and the mother-in-law gets onlv maintenance, liumkoonmir v« Thmur, 

1 Bon*. 415 .— M " " . ■ ■ 
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33. "Lost/' 

33. His text ex- . 
plained. 

Various readings 
noticed. 


signifies degraded: “uo longer a householder;' 
having quitted the order of a household* If the 
reading he “when he is exempt from death,” then 
the sense is “ when being exempt from death (that is 
alive,) he is devoid of affections/' The variation in 
the reading is unfounded. 


ANNOTATIONS. 

33. Lost signifies degraded &c.] Itaghunandana, in the Daya-tatva, copies the 
first part of this gloss ; and adds "therefore, if the right of property be annulled by death 
or by degradation, or by quitting the order of a householder, sons are entitled to parti- 
tion ; and so they are. even though the right of property remain, if the father be devoid 
of wish for wealth which appertains to him.’ 

The concluding part of Jlmdta-vahana’s gloss is construed by Mahcgvara as en- 
suring the reading which had been just mentioned. But most commentators understand 
it as an allusion to another not specified. Achyuta remarks, that three several varia- 
tions of the text are exhibited in the Prakaga^ and other compilations. According 
to the first (nivftte cha’pi ramanat,) the meaning is “ if he be destitute of virile 
power. 5 ’ In the two last (nirapekshe cMgarane and niraste chapy agarane) both first 
terms have the same import with the concldttog term. The variation in the reading is 
groundless, says this author, being wanting in many books. 

The reading preferred by Jimuta-vahaua, and in which he is followed by Raghu- 
nandana, is vinashte vapy agarane <c lost, and no householder,” The variation, noticed 
by him in the text, is nivftte va’pi maranat, “exempt from death and the authority 
for it is Halayudha, according to a remark of Chandeovara in the Vivada ratnakara. 

prlkfslma observes, "when such is the reading of the third verse of the stanza, 
then it is an epithet of "" one devoid of aiFectioi-is.” The author uses the words, 
“ whmi” and “ then” to indicate his disapprobation The reason is, that the epithet is 
superfluous. 5 The author’s allusion to a reading not specified is referred by this com- 
mentator to one of those exhibited in the Prakaga,. as before mentioned ; viz, nivftte 
vapi ramanat. 

But the author of a,commentary bearing the name of Raghunandana, considers the 
author’s censure as relative to a term in the text, nlshprlhe (devoid of affection) a sup- 
posed reading for vinashte (lost.) This however appears to be a mistake, as is remarked 
by Achyuta, for no such reading occurs. 

In the same commentary it is further observed, that, in the Vivada Chintamani, the 
text is read nivftte ramaneehapi (when the sexual passions have ceased.) The remark is 
true. But. that is only a transposition of the common reading (nivrttd chapi ramane,) 
which occurs in the Mifcakshara and many other compilations, and which is defended by 
the author of the Viramitrodaya against Jimfita-vabana’s supposed rejection of it, or of 
the equivalent reading (nivftte cha’pi ramanat.) 

The author of the Day a rahasya follows the reading ascribed by Chandegvara to 
Halayudha, ana noticed by Jimufa-valiana. He say 3 " while the father is exempt from 
death, that is, alive, there are two periods of partition : one, "* when the mother is inca- 
pable of bearing issue the other, “when the father is devoid of affections.” He 
quotes Jimuta-vah ana’s reading of the text and interpretation of it ; and proceeds thus : 

If the father be no householder,” that is, if he become an anchoret or ascetic, and "" if 
he be devoid of affections,” if he do not care for his wealth ; if there be a relinquish- 
ment on his part through aversion frosa trouble, though he continue to be a householder; 
then, the father’s voluntary relinquishment, his quilting the order of a householder, and 
his degradation from his class, are declared to be causes of annulling his property.” * 


* The commentators notice another reading of this passage; grliasthagramaga- 
rape, " not preserving the order of a householder / instead of gr has t h aq rama-rah it e. 
without the order of a householder/ . 
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34. Here also, to show, that the sons’ property in their father’s 
wealth' arises from such causes as the extinction of his 

34. By author!- worldly affections, this one period of partition, known 

ring partition, to Be at their pleasure, is recited explanatorily: for 
^erf ' to^be then the recital is conformable to the previous know- 
vested. ° u * ledge ; and the right of ownership suggests that know- 
ledge. ' 

85. Since any one parcener is proprietor of his own wealth, par- 
tition at the choice even of a single person is thence 

35. Partition dedueible ; and concurrence of heirs, suggested as one 
may be demanded case of partition, is recited explanatorily in the text 
by 0116 °* t ie (i the brethren being assembled &c,*” Else, since as- 

semblage implies many, there could be no distribution 
between two ; for no passage of law expressly propounds a division be- 
tween two co-heirs. 

36. Is not the eldest son alone entitled to the estate, on the de- 
mise of the coheirs % and not the rest of the brethren % 
36., Is not. the for JManu says : “ The eldest brother may take the pa- 
first bora sole heir? trimony entire ; anci the rest may live under him, as 
under their father ”“f And here eldest intends him 
As hinted b w ^ 10 rescues ^is father from the hell called Put and 
Mami. m 6 ^ not the senior survivor. “ By the eldest, as soon as 

born, a man becomes father of male issue, and is exone- 
rated from debt to his ancestors ; such a son, therefore, is entitled to 
take the heritage. That son alone, on whom he devolves his debt, and 
through whom he tastes immortality, was begotten from a sense of 
duty : others are considered as begotten from love of pleasure ”§ 


ANNOTATIONS. - . 

There are other variations in t be reading of this important text, which it appears, 
unnecessary to notice, as they do not concern Jimuta-vahana’s exposition of it. 

34. To show, &o.] Literally ‘Trom showing* (jnyapanat ;) that is, for the' pur- 
pose of * showing 4 (jnyapanaya.) frikrshna. 

In the manner before explaiued ; by means of declaring partition, Aehyuta. 

Tiie recital is conformable to the previous knowledge.] How is it a recital of what 
was known to be at their will ; since will is not even mentioned P The author replies, 
■*‘It is conformable to the previous knowledge.” Without will, there is no partition ; 
therefore, by declaring partition, will is suggested. The recital of partition conforms to 
that. Mahegvara. 

35. At the choice of a single person.] At the choice of one out of many/ 
Achyuta. 

Since he has full power in right of ownership, partition by the choice of one is an 
inference of reasoning, ^tikrshna. 

36. Who rescues his father from the hell Put.] This is an allusion to a passage 
of Maim and others.]! Tide infra. C. 1L Bee. 1, § 31. 


* Maun, 9. 104. Vide Supra, § 14- f Maixu, 0. 105, 

t Tide Infra. C, 5. § 6. & C. 11, Sect. L § 31. 

§ Manu, 9, iOO & 107. Tide Infra. C. 11. Sect. 1 § 32, 
ji Mann, 9, 138, Vishnu 15, 43. 

Tv • 
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37. Not so ; for the right of the eldest [to take charge of the 
37 No But whole] is pronounced dependent on the will of the 

he, or any capable i v cst. ' Thus Narada says : “ Let the eldest brother, by 
brother, may as- consent, support the rest, like a father ; or let a younger 
sume the manage- brother, who is capable, do so: the prosperity of the 
jnentwithtlie con- family depends on ability/’* By consent of all, even 
declared* by S NA- the youngest brother, being capable, may support the 
racial ° rest .(b) Primogeniture is not a positive rule. Tor Matiu 

Manu authorise declares : “ Either let them thus live together, or let 
separation of co- them live apart for the sake of religious merit : since 
acirs * * religious duties are multiplied apart, separation is, 

therefore, lawful. By the terms “ together, or apart/’ and “ for the 
sake,” he shows it optional at their choice. 

■ .. 38. Two peri- 38. Thus there are two periods of partition : one, 
0< ? 8 fO )ar , lifcl<jn when the father’s property ceases ; the other by hk 
aie a uuttec . choice, while his right of property endures. 

39. But three periods must not be admitted ; one, when a father 
' . dies ; another, when he is devoid of worldly regards, 

periods; reckon- an< * ^ ie in °ther’s bourses have ceased; and a third by 
nig - for" one, the • his own choice, while the mother continues to be.capa- 
time when the an- ble of bearing children, and ' the father still retains 
eesior’s worldly temporal affections. For, if the cessation of the mo- 
Ms wife behk then tker’s courses be joined, as a condition, with the extinc- 
incapable of bear- tion of the father’s worldly inclinations, it might be 
ing more issue, concluded, that partition could not take place among 
sons, however desirous of it, when the father becomes 
a hermit (his temporal propensities being extinguished ;) since the t ces- 
sation of the mother’s courses cannot yet have happened [while she is 
still between thirty and forty years of age :J] for the nubile age, as 
ordained by Manu,§ is twelve years for a girl to be married to a man 
’•aged thirty, and eight years for one to’ be espoused by a man aged 

ANNOTATIONS. 

38. Thus there arc two periods of partition.] Although the annulment of the 
father's property, by his own relinquishment, must necessarily be admitted, in the in- 
stance of partition by his choice ; since partition, mentioned "by the author, could ,not 
else take place; nevertheless two periods are stated by discriminating the, cessation of 
property from the will to divide it. In fact, since it is an easier explanation, the 
period when the father's right ceased without special intention of investing another 

* with the property, is the, only reason of the son's succession to the heritage. There are 
not two periods of succession : for that would be a troublesome exposition. This . mode 
of interpretation is consonant to Chudiimani’s opinion, Qrfkfshpa. 

The notion entertained by a certain writer, that the only period is .when the 
father's property ceases, must be rejected as absurd. Achyuta. 

(h) See further as to management c. iii. s. i. 15 infra : 2 Goleb.Dig* 189, 528, 533; 
1 Strange H. L. 199 : 2 Ibid. 252, 339, 342 : 1 Mori. Dig, 444; as to debts incurred by 
manager and the distinction when one of the members is a minor, see 11 tmoomanper- 
sand Panday v, Mi. Babooes Mrniraj Koomverce, f> Mop, I, A. C. 393 ; Tdnfyamriya 
Muckili v. Ve))X AmmKl, 1 Mad. H. C. Iiep. 398— Ed. 

* Narada, 13. 5, : f Manu, 9. Ill, ; J friktsiiija. § Manu, 9. 94,- . 
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twenty-four 
lity ■ years. 

40. If it 


arid the age prescribed for entering into another order is 


40. Of without 
dial condition. 


be said, the extinction of passions, without any condi- 
tion annexed to it, marks the period for a division of 
the fathers estate : that' is denied ; for it might be 
thence .inferred, that partition would not* take place, 
although the father were a degraded person, if he were not at the same 
time devoid of temporal regard. 

41. But, if this be pronounced to be another 
period of partition, then four distinct periods would 
arise: 3. the demise of the father: 2. his degra- 


41. Foul* peri- 
ods must else 
be admitted : viz. 
demise, degrada- 
tion, disregard of 
worldly objects, 
choice. 


elation ; 8. his disregard of secular objects ; 4. his own. 
choice. 


42. 


42. The son’s 
power of making 
a partition, in 
case of the fadier’s 
incapacity, is an 
erroneous sup po- 
st ion: 

Contrary to ex- 
press passages of 
Hdria. 


Sankha 

Likhita. 


The alleged power of sons to make a partition, when the 
father is incapable of business [by reason of extreme 
age, &c.*] has been asserted through ignorance of ex- 
press passages of law [to the contrary.] Thus Harita 
says : “ While the father lives, sons have no indepen- 
dent power in regard to the receipt, expenditure and 
bailment of wealth. But, if he be decayed, remotely 
absent, or afflicted with disease, let the eldest son ma- 
nage the affairs as he pleases.”“f" So Sankha and Likhita 
explicitly declare. : “ if the father be incapable, let the- 
eldest manage the affairs of the family, or, with his 
consent, a younger brother conversant with business. 
Partition of the wealth does not take place, if the, 
father be not desirous of it, when he is old, or his men- 


and 


ANNOTATIONS. ■ 

But when the father, for the sake of obviating disputes among bis sons, determines 
their respective allotments, continuing however the exercise of power over them, that 
is not partition : for his property still subsists, since there has been no relinquishment 
of it on his part. Therefore,: the use of the term partition, in such an instance, is lax 
and indeterminate, Qrlkfshna. 

39- Bat three periods must not be admitted.] The author here opposes the 
doctrine maintained in the Mitakshara ; as is remarked' by the commentators Aciryuta* : 
^rikishin and Make 9 vara. 

^riktslma observes on the author’s argument : f Since a damsel, twelve .years old, 
being married to a man aged thirty, will be only thirty-two years of age when lie is fifiy ; 
and a girl of eight, being espoused by a man of twenty-four, will have attained only 
thirty -four years, when her husband reaches fifty;, it must follow, 5 says the author- 
‘that partition could not take place. But this reasoning is not accurate: for the post- 
ponement of partition is admissible, lest sons born after bis retirement, if his passions be, 
not extinguished, and Ids wife accompany him to (he wilderness under the option allow™ 
ed by the law,J should be thus deprived of a maintenance. But, if he retire to the wil- 
derness at the later period described by the legislator, § there is nothing to prevent par- 
tition at that time, since the cessation of the mother’s courses must have previously 
taken pbee/ 


* (b’ikrskna. f In the Vivada-ratndkara this is read K&madane, ‘‘ if he be pro- 
digal/ 5 (or bestow wealth, according to- his mere pleasure.;! and the Prakd^a is cited for 
the other reading, JCaman dine “as he pleases, (or with the father’s consent,) if he h®* 
decayed (that is,' poor/ 5 ) % Mann, 6. 3. § Man a, 6. % 


HINDU' LAW-BOOKS. 


tal faculties? are impaired, or hh body is afflicted with a lasting disease. 
Let the eldest, like a father, protect the goods of the rest ; for [the sup- 
port ofj the family is founded on wealth. They are not independent., 
while they have their father living, nor while the mother survives.” 

43. These two passages, forbidding partition when the father is 
incapable of business, or when he labours .under a last- 
43. Which for- ing disorder, direct, that the eldest son should supcrm- 
hid parm ion in tone! the household, or a younger son who is conver- 
powhie ^for the saut v^th business The text last cited, therefore, 
cure ot the "estate.* runs “not if the lather desire it not;” and it was 


.An erroneous 
rnn.rl.ing noticed, 

44. Two periods 
are acknowledged: 
1st, when the 
owner's property 
ceases ; 2d, when 
he chooses to 
divide. 


by mistake that it was written “ if lie be incapable 
of business, partition of the wealth takes, place. 


44. Therefore two periods only are rightly af- 
firmed : one, when property ceases by the owner’s de- 
gradation from his tribe, disregard l of temporal mat- 
ters, or actual demise ; the other by the choice of the 
father, while his property still subsists. 


’ , . ' ANNOTATIONS, 

42. Thus Ilartfa says.] The passages, cited in the text, have been here trans- 
lated, in conformity to the Interpretations of Jimuta-vahana's commentators ; they are 
differently explained by other compilers; and in some places read differently. 

43. And it was by mistake, that it was written.] It does not clearly appear 
where Jlmuta-vahana found the reading which he here censures. Chud&mani, AchyiUa, 
and frikfshiia understand the erroneous reading to have consisted in the substitution 
of one phrase for the other (karyakkhame pitari instead of na tvakame pitari.) But 
Mahe^vara supposes the. error to have consisted in the interpolation of the erroneous 
passage, including the words "partition of the wealth/ According to him the text 
means “not if the father desire not, when he is old, &c” na tvakime pitari and the 
words “ partition of wealth if he be incapable of husmess** (karyakkhame pitari 
Iktha-vibli&gah) are an interpolation which is here condemned. Neither of these va- 
riations occur in the i.ext, ns cited by the authors of* the Kalpatara, Ratn&kara and 
Vframitrodaya; who ail agree witii Jiimil.a-valmiia in the reading of this passage. Bui; 
a different text is quoted from S;uikha in the Mitakshani, SmtLichaudrika, Chiutamanb 
Mayukha, and Vfoainitrodaya ;* and its import is the reverse of the one above cited. 

* ** Partition of wealth takes place, though the father be not desirous of it, if he be old, 
.or his mind be perverted, or his body be 'afflicted with a lasting disease/' The author 
of a commentary on the I)aya-bbaga, to which Raghunandana’s name is affixed, supposes 
that to be the reading to which Jimnfca-v&tiana here alludes ; Censuring it as an errone* 
ous quotation in the Mitakshara. 

45. When the mother is past child-bearing.] Mother here denotes generally any 
wife , of the father. 9 r ikxshna. 

Since the condition is stated by way of illustration* it intends generally the impos_, 
sibility of further male issue. If therefore it be possible, that the father should have, 
issue, by another wife, partition should not be made. Achyuta. 

Even then, when the father's wife is incapable of bearing issue, partition is by the 
father’s choice. Qrikxsbria. 

_ ; * It h ascribed to Barba, instead of farrkha, by the compiler of the Vyavahim 
Afa\ufclnv _ 
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45. The condition “when the mother is past child-bearing,”* 

regards wealth inherited from the paternal grand- 
45. The restric- father. Since other children cannot be borne by her, 
■boa ® 0ll 5 em |Sp when her courses have ceased, partition ajnong sons 
bdnffkoalfbierf ma y tlieri take P% ce : still, however, by tlie choice of 
child’ bearing re- the father. But, if the hereditary estate were divided 
gards the patri- while she continued to be capable of bearing children, 
iftonj. those, born subsequently, would be deprived of sub- 

sistence. Neither would that be right : fur a text expresses, “ They 
who are born, and they who are yet unbegotten, and they who are 
actually in the wombfb), all require the means of support ; and the dissi- 
pation of their hereditary maintenance is censiired.”-f 

46. It is because there are two periods of partition, in the case 
46 Passages of the. father's wealth, that Manu, Gautama and others, 

the kw intimate avoid the word “dead,” and use the term “afterf’J 
one period of par- Since the fathers right then ceases, the term “ after,” 
tition, when pro- is employed to express that sense. Hence this is one 
anotfie? ^bV the P erx °d °* Petition. Another, regulated by his choice, 
choice ’ of the while he does retain worldly affections, is indicated by 
owner. the text “a son born after the division, &c.”§ 

47. The res- 4*7. The condition “ and when the sisters are 
trietion concern • married” [| does not intend a distinct period, but in- 
of sisTers^incui- eulcates the necessity of disposing of them in mar- 
cates the oblige riage : as the text of Narada. “What remains of the 
tion of disposing paternal inheritance over and above the fathers obli- 
of them- iu marri- gations and after payment of his debts, may be 
ag Libe aniniunc- divided by the brethren.; so that their father continue 
tion * concerning 1X0 ^ a debtor ;”1T is intended to inculcate the obligation 
debts of 'the fa- of paying the father's debts, not to regulate the time 
ther, of partition. 


ANNOTATIONS. 

46. This is oixe period of partition.] The'period when property ceases, is one of the 
periods of partition.] The other, different from the cessation of property, is the moment 
of the father’s choice, Qrfkrshria. 

, , It is the moment of liis will to divide his property. Aehyuta. 

47 . Over and above the father’s obligation.] Or sums, of which payment had been 
promised by him, Aehyuta. 


* Narada, 13, 3. 

(&) See 7 Moore I. A. Ca. 182, and infra ch. vii, secs, 11, 12. — JEd. 

f Yvasa. , The close of this passage is read otherwise in the Mitakshara Smftisara, 
Prakaea, Ghimamani, &c., viz. “No gift or sale should be made.” Raghunandaua in the 
Daya-tatva, ^nkfshaa, and Vidyav acne spat i iu the Daya-rahasya, copy Jinmta-vahaiufs 
reading of tiie passage. 

‘ ' t Man n, 9, 104, , Gaufaraa, 2S.T. § Manu, 9. 216. Narada, 13, 43. 

|| Narada, 13. 3, «[ Narada, 3, 32, 
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48. From that text of Narada, it results, that co-heirs, making a 
partition, may apportion the debts of their father or 

48. Dor die fa- other predecessor, with the consent of the creditors, or 

h^diLltr^ca^or mus ^ immediately discharge the debts. For such is 
be app C ort.ioiied on ‘ purpose of ordaining a partition of the residue 
the coheirs ; be- after payment of debts. Accordingly Yajnavalkyn 
fore partition of propounds the distribution of a mother’s wealth, re™ 
bis wealth* * * § And jnainmg over and above her debts. “ Daughters share 
V 1 ?, i Jf " j ’ * the residue of their mother’s property, after payment 
poods^ are divided; °f her debts: and the male issue, in default of 
it's Yajhavalkya daughters.”* This will be fully considered under the 
directs. Iftad of debt.'f- 

49. The res- 49. Or the restriction may signify, that the 
Unction concern- mo ther’s effects should be shared by the sons, if their 

rc^ardthe sucees! «i sters ,iave ^ een . given in marriage : but, if they he 
sion io tileir mo- unmarried, the inheritance is held in common with 
tlier’s goods. them. This will be explained in due time.}' 


p , . 50. It is thus established [by reasoning, as 

The, * pcrindT^or well as by positive law,§ j that two periods exist 
dividing the fa- for the partition of wealth appertaining to a father 
theDs possessions (whether acquired by himself or inherited from, ances- 
arctwo, . tors.] 1 1 


ANNOTATIONS, 

49. The mother’s effects.] Other than such ns were received by her at her mam- 
age : for it will he shown, that the son’s right of succession to such goods is subsequent 
to the daughter’s sou. Qiikhdma. 

HO. It is Ihus established, &e.J When partition is made by the father, Ids choice 
only is requisite, if the estate were acquired by •himself; but if it be an estate inherited 
from ancestors, his will joined with* the circumstance of the mother being past cliiid- 
hearing, is required, (Mkrshna, Djyakrama. 


* Y ajiiavalky a, % 1SS. Vide Infra. C. S. § 4, 

t The author refers to his treatise on debt, which is not extant; if, indeed it were 
ever completed, ! * . 

} See chapt er 4, , 

§ O'dcrshna. 

|| Maheqvara. 
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CHAPTER II. 


Partition, made by a Father, — of property ancestral, — and of his 
own acquisitions. 


1, Yxhaspatl 
nn i homes parti- 
tion when parents 
are dead, or when 
no more issue muy 
be expected. 


. L In the next place, the period for the distribu- 
tion of an estate left by a paternal grandfather or 
other ancestor, is propounded^. On that subject Vr- 
haspati says “On the demise of both parents, partici- 
pation among brothers is allowed : and even while 
they are both living, it is right if the mother be past 
child-bearing.”* 


2. This relates 
to property an- 
cestral. 

For the restric- 
tion. concerning 
the wife being 
past child-bearing 
regards that. 


This passage does not relate to the father’s wealth ; for the 
text, concerning the exclusive right of a son born after 
partition,'!* would be without relevancy : since ■ there 
can be no son bom when the woman is past child- 
bearing. Nor can it be supposed to relate to the mo- 
ther’s goods : for she would thus be strip t of her 
wealth. The condition, that she be past child- 
bearing, must then relate to the estate of the grand- 
father or other ancestor. 


3. It is no rea- 
son of partition, 
independently of 
the owner’s choice. 


#■ 

3. Neither can the circumstance of her being 
past child-bearing, be a cause of partition, indepen- 
dently of choice : for there can be no partition with- 
out a will to make it. 


4. If it be asked, • admitting a choice, whose must it he f The 
4 , Partition i<* '&PWer is, ‘ the fathers as deduced from the text 
by the father’s of Gautama : “After the [demise of the] father, let 
choice ; as intiraa- sons share his estate. Or while he lives, the mother 
ted by Gaiitama. be past child-bearing, and he desire partition.”^ 


ANNOTATIONS. 

1. .If the mother be past child-bearing.] The word mother intends a step-mother 
also: for there is an equal possibility of her bearing other sons. Farm 1 he. men.! ion of 
the mother’s being past child-bearing, it appears, that the 1 ext relates to the grand- 
father’s estate, not the father’s : for the succession of a son born after partition is in this 
case provided for* Bagh. Daya-tatva. 

(c) See as to the alienation of ancestral estate, .2 Colcb. Dig. OS: 1 Strange Th L. 
200 : l Macn. Princ. ILL. 2, 4, et seq. 4. 6 : Macn. Cons. H. L. -.1, 5, 242. 34 OV 2 S. D. 
A. Hep* 214 in Dayakrcma Sangmlia 96, referred to in I M.m l. Dig- SS.—Ahf. 


f Manu, 9. 216, Narada, 13. 44. 


* Vide infra, C. 3. § 1, 
i Gautama.., 28, 1—2, 
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5. Hence [since such is the import of Yfhaspa- 
ti's text*] the decease of both parents is one period 
[for the partition of the grandfather's estate :f j and 
since “ parents” are here exhibited in the dual num- 
ber, a division of the father's estate, among brothers 
of the whole blood, ought [in strictness]:] to be made 
only after the decease of the mother, 

6, The mention of the mothers demise, does not here imply par- 
tition of her goods : since the phrase ci even while they 
6. This does are both living” cannot relate to the mother's separate 
not relate to her p r0 perty. It must be understood as relating to the 
separate property. p r0 p er ^y 0 f another person ; for the legality of parti- 
tion in the instance of survival is there propounded, (as appears from 
the word even,) in the same case, in which the demise of both parents 
was declared a reason of distribution. The death of the mother must 
not be expounded as relative to her goods. This subject will be fully 
considered in its place, § 

7* Therefore the death of both parents is one 
period for partition of an estate inherited from a 
grandfather or other ancestor, and the other is by 
the choice of the father when the mother is past child- 
bearing, 

8. A division of it does not take*place without the father's choice 1 ; 

8 But not with- s * nce Manu, Narada, Gautama, Baud hdy ana, C/ankha 
out his consent; and Likhita, and others, (in the following passages, 
as appears from “ they have not power over it,” j| “ they have not own - 
many passages of ership while their father is alive and free from defect, ”1F 
Manu, &c. “ while he lives, if he desire partition,”** “ partition of 

heritage by consent of the father, "‘ff* “ partition of the estate being au- 
thorized while the father is living,” frc.]; t) declare without restriction, 
that sons have not a right to any part of the estate, while the father is 
living, arid that partition awaits Lis choice : for these texts, declaratory 
of a want of power, and requiring the father's consent, must relate also 
to property ancestral ; since the same authors have not separately pro- 
pounded a distinct period for the division of an estate inherited from 
an ancestor. 


* yrlkfslma. + (prfkrslma. 

f Mahwjvara supplies this limit at ion of the text. 

■ § Chapter 4*. 

|| Maim, 1 9. 10 L Yide. § lk 

% Cited as from N arada, hut is part of n passage of Devnla. 

** Gautama, 28, 2, ff J3aiuihay«na, 

Xt funkha, and Likhita, • ■ ■ 


7. One period 
as above. The 
other by the 
choice of the fa* 
tlier, provided the 
mother be past 
child-bearing. 


5. One period 
of partition is 
after the death of 
both parents. 

It should not 
be made while the 
mother is living. 
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X). The text of Y^jhavalkya (“ The ownership of father and son is 
A text of ^ ie same * n which was acquired by his father, 
Yfifiavalkya^con- or a corrody, or in chattels,”*) properly signifies, 
cerning the equal as rightly explained by the learned Udyota, that, 
right of father and ‘ when, one of two brothers, whose father is living, and 
sou, cited and ex- w ] 10 have not received allotments, dies leaving a son ; 
flamed. and the other survives ; and the father, afterwards 

deceases; the text, declaratory of similar ownership, is intended to 
obviate the conclusion, that the surviving son alone 
A grandson, obtains his estate, because he is next of kin / d 
whose father # is As the father has ownership in the grandfather’s es- 
tate : so have his sons, if he be dead. There is not in • 
grandfather’s es- that case, any distinction founded on greater or less 
fate.. propinquity; for both equally confer a benefit by of- 

fering a funeral oblation of food, as enjoined at solemn obsequies/ 
Such is the author’s* meaning. 

10. And a great 10. Accordingly a great grandson, whose father 

grandson, whose £ as well aB grandfather)* ] is deceased, is in like man- 
fnher ^re^dead ner au e( I ua ^ claimant with the son and grandson. For 
shares the great likewise presents a funeral oblation, 
grandfather’s pro- 
perty. 


11. If the text 
be otherwise ex- 
plained, grand- 
sons, whose father 
is living, would 
participate with 
their fathers and 
iuncle. 

m 


11. But, if sons had ownership, during the life 
of their father, in their grandfather’s estate, then, 
should a division be made between two brothers 
one , of whom has male issue and the other has none, 
the children of that one would participate, since 
[according to your opinion*] they have equally 
ownership. 


. . ANNOTATIONS, 

9. The learned Udyota.] It is not agreed, who is the author here cited by Jiim- 
ta-vahana. The commentator Chudamani says . f some author or compiler so named/ 
Maheqvara retains the name exhibited in the text and calls him Udyota. But ^rlki-shpa 
Huts, that his appellation is Divakara. While Achyuta interprets the phrase as com- 
mendatory of an mummed writer : and Baghunandana, or the commentator wl\o has as- 
sumed his designation, intimates, that the author himself has here delivered his own 
doctrine. Udyota is again mentioned in another place. Vide C. 11, Sect. 6. § 32. 

The text of Yajhavaikya is thus expounded in Eagimnandana’s treatise entitled 
Daya-tatva. 6 In regard to the land, a corrody, or slaves, though acquired by the 
grandfather; as the father has the property of them, in right of his being the person 
who presents a funeral oblation at solemn obsequies, so, if his property cease by death 
or other cause, his sons have a right, though their uncle survive, to so much as should 
have been their father’s share./ 

{$) Where a Hindu died possessed of real property and leaving a son and grandson 
an equal right descends to each and not to the son alone. Dm/askmhur Kccsseeram v* 
Brijvnllubh Moteechmid 9 Sel, Hep. 4]., cited 1 Mori, Dig„ 307. — Ed* 


? TajhaYalkya^ 2, 121 t Malieqyara, i prikfshna, 

* x 
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12 The former 12. It should not be objected that such cannot 

interpretation a- be the meaning of the text, as not being the subject 
grees with, the premised; for the case of grandsons by different 
context. fathers, was the proposed subject. 

13 Corrody, 13. A corrody” (J9) signifies what is fixed by, 
mentioned in the a promise in this form, " I will give that in every 
preceding text, month of Kariild.” 

explained. 


14. Chattels 14. " Chattels.”] From their association with 

intend slaves. land, slaves must be here meant. 

15. Or the meaning of the text (§9) may be, as set forth by 
15 Or the text ^ ar ^9 vara > ‘ A father, occupied in giving allotments 
may * be under- a l kis pleasure, has equal ownership with his sons 
stood as forbid- in the paternal grandfather’s estate. He is not 
ding ^ the unequal privileged to make an unequal distribution of it, at- 

division of pro- Bi s choice, as he is in regard to his own acquired 
perty ancestral. ^ 


16. So Vishnu says " When a father separates his sons from him- 
16. That agrees self, his will regulates the division of his own acquired 

with a passage of wealth. But, in the estate inherited from the grand- 
Vishnu. father, the ownership of father and son is equal.”* 

17. This is very clear. When the father separates his sons from 
17 rp'Up, fntw himself, he may, by Ms own choice, give them greater 

or less allotments, if the wealth were acquired by him- 
self : but not so, if it were property inherited from the 
grandfather ; because they have an equal right to it. 
The father has not in such case an unlimited dis- 
cretion. 


may distribute Ms 
own acquisitions 
as he pleases, but 
not the patri- 
mony. 


ANNOTATIONS. 

12. Was the proposed subject.] It was the subject of the preceding passage in 
Yajiiavalkya’s text.f 

13. A corrody. j The author explains corrody (nibandha) as signifying any thing 

which has been promised, deliverable annually; or monthly, oral any other fixed periods, 
^rlkrshna. - 

Baghunandana, in the Daya-tatva, cites from the Kalpatam this definition, * A fixed 
amount granted by the king or other authority, receivable from a mine or similar fund/ 9 

14. Slaves must be meant.] Immoveables and bipeds are mentioned together in a 
subsequent text. From that association, it is inferred, that the term chattel here in- 
tends biped or slave. Chfidamani. 

For if the term intend substance in general, the mention of land and corrody, and 
the specific notice of chattels, would be superfluous* Aehyuta, 

15. As in regard to his acquired wealth,] He may not in this case, as in the dis- 
tribution of Ms own property, (for there he had the option,) give unequal shares to Ms 
sons* Daya-tatva. 

* Vishfiu, 17, 1-2. Vide Infra. § 55. and § 76. 

f Yajnavalkya* % 121, ’ 
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38. The doc- 
trine of the Mi- 
t&kshara, &c. con- 
cerning equal par- 
ticipation of fa- 
ther and son, and 
the right of the 
latter to require 
partition, is re- 
jected* 


18. Hence [since the text becomes pertinent by 
taking it in the sense above stated ;* or because there 
is ownership restricted by law in respect of shares, 
and not an unlimited discretion ;j~] both opinions, that 
the mention of like ownership provides for an equal 
division between father and son in the case of pro- 
perty ancestral, and that it establishes the son’s right 
to require partition, ought to be rejected. 


19 Other texts 19. Other texts should be explained in the very 

similarly forbid an same manner, 
equal division. 

20. It is consequently true, [since the texts above cited 
on not i m pty co-ordinate ownership,!] that the father 

fakes a double has his double share of wealth inherited from the 
share as usual; grandfather or other ancestor; and that a distribu- 
and the partition tion takes place at the will of the father only, and not 
is by his choice. By the choice of his sons. 


21 . 


31. A passage 
of Manu and 
"Vishnu, exempt- 
ing frompartition 
the patrimony re- 
covered by the 
father, unless by 


“ If the father recover paternal wealth [seized by strangers, 
and§] “not recovered [by other sharers, || nor by his 
own fatherli] he shall not, unless willing, share it with 
his sons : for in fact it was acquired by him.”** In 
this passage, Manu and Vishnu, declaring that he shall 
not, unless willing, share it, because it was acquired by 
himself, seem thereby to intimate a partition among 
sons even against the father s will, in the case of here* 


ANNOTATIONS. 

18. Both opinions ought to be rejected.] The opinions, here rejected, are those 
of the author of the Mitakshara and others, yrlkxshpa and Achyuta. 

19. Other texts.] A text of Vxhaspati, concerning the equal power of father and 
son over property moveable or immoveable, acquired by the grandfather, is here alluded- 
to. Maheqvara. 

Such text must be interpreted as forbidding an equal distribution of the grand- 
father’s property, among the grandsons, by their father, ^rikrshpa. 

20. ^ Has his double share.] It is true, that he has two shares, since passages, 
which will be hereafter cited, authorize him to reserve a double allotment when parti- 
tion is made in his lifetime, prlkxshna, Cliudfimapi, and Achyuta. 

At the will of the father.] By the text of Gautama before cited (§ 4,) partition 
depends on the father’s choice, prikxshjaa, &c* 

21. And not according to his own pleasure.] Not according to his mere will but 
as choice governed by dread of sin inclines* Thus it must be understood, that, if they 
be able to subsist by other means, there is no offence in his giving them no share of land 
or similar property recovered by him. For it is the unequal distribution of patrimony 
not so retrieved, that is prohibited, prikrsbna. 


* fnkxshoa and Achyuta. f Maheqvara. f Achyuta. 

| yrlktsluja. || (pnkfshna and Achyuta, 

5[ Maheovara, ** Manu 9* 209. 
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hm free will, does ditary wealth not acquired [that is, recovered,! by him, 

soM a fo h °demand But here the meaning is, that a father, setting- 
partition of other about a partition, need not distribute the grande- 
patrimony against father’s wealth which he retrieved: but must so dis- 
his will. tribute the rest o-f it, and not according to his own 

pleasure. Those authors do not thereby indicate par- 
tition at the choice of sons. 

22. The father has ownership in gems, pearls and other move- 
- * ables, though inherited from the grandfather, and 

though S5; not , f covered b / h ™/ -ff “ ilx his own acquisitions; 
may be unequally anc * lias power to distribute them unequally, as Yajxia- 
divided at plea- valkya intimates. “ The father is master of the gems,, 
sure, like new’ac- pearls and corals, and of all [other moveable property ;] 
qiusitions. Bo t> u f neither the father, nor the grandfather, is so of 
Yapavalkya, the whole immoveable estate”* 

i 

28. Since the grandfather is here mentioned, the text must re- 
. . late to his effects. By again saying “ all” after sped- 

^r s fying " gems, pearls,. &c ” it is shown, that the father 

e pouu e . has authority to make a gift or any similar disposition 

of all effects, other than land, &a, but not of immoveables, >. corrody and 
chattels, [i. e. slaves.] -Since here -also- it is said “ the whole/' this pro- 
hibition forbids the gift or other alienation of the 
Mann incui- whole, because [immoveables and similar possessions- 
cates the duty of a ref] means of supporting the family. For the main- 
maintaining the £ enance 0 f the family -is an indispensable obligation ; 
mi ^ as Manu positively declares. “ The support of per- 

sons who should he maintained is the approved means of attaining 
heaven. But hell is the man's portion if they suffer. Therefore [let a 
master of a family] carefully maintain them.”J 

24 The prohibition is not against a donation or 
^ A sn ; aii other transfer of a small part not incompatible with 
moveables 16 may the support of the family. For the insertion of 
be aliened, though the word “ whole” would be unmeaning [if the gift of 
the gift of the even a small part were forbidden, §] 
whole bo forbid- 


23. His text 
expounded. 


Mmu incul- 
cates the duty of 
maintaining the 
family. 



- ANNOTATIONS. ' 

By again saying e< all.”] The separate use of the term “ all” must be peanfc 
to suggest gold and other moveables, Bor it cannot be m epithet of gems, &c., since it 
does hot* agree- in- number, fdkrshna. 


# Cited also as a passage of Yajuavalkya by prfkfsbna in the Dayakrama, and 
Haglmnandana in the Dhya-taiva. But the quotation in the Mit&kshar&, (whence it has 
been evidently taken,) is. anonymous. 




X Not found in Manii’s Instituted 
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25 The pro- 25. From the express mention of immoveables, 
hibition regards a prohibition is inferred by the analogy exemplified in 
land, pensions and the loaf and staff, against the gift or other transfer 
slaves. of a corrody or of slaves. 

28. But, if the family cannot be supported without selling the whole ■ 
immoveable and other property*, even the whole may 
26. But^ifne- be sold or otherwise disposed of: as appears from the 

eessary, the whole obvious sense of the passage ; and because it is directed, 
may be sold, that 

a man should by all means preserve himself. 

27. Itshould not be alleged, that by the texts of Yyfisa (“ A 
27 Texts of ^Hgle parcener may not without consent of the rest, 
Tydsa cited. They make a sale or gift of the whole immoveable estate, 
do not disable nor of what is common to the family. * Y Separated 
the owner from kinsmen, as those who are unseparated, are equal in . 
aliening his pro- respect of immoveables : for one has not power over the 
^- ei whole, to give, mortgage or sell it.”*) one person lias’ 

not power to make a sale or other transfer of such property. For here 
also [in the very instance of land held in common, f ] as in the case of 


ANNOTATIONS, 

25. The loaf spd staff.] This example of analogy, to which frequent allusion is 

made in argumentative writings, is variously stated. ’According to one explanation, 
the reasoning, exemplified by it, is analogy drawn from association. According to 
another, it is an argument a fortiori. A loaf having been left suspended on a staff,- the; 
loaf is missing and the staff is observed to have been gnawed by rats : it is concluded, 
that the loaf has been devoured by them. A staff being thrust through loaves, these 
are necessarily brought by bringing the staff. Other explanations are given: but the 
result is similar, yrfkxshna, Maheqvara, &c. Also Bagh. Daya-tatva. Tide infra. C. 3. 
§. 15. in notis. * 

A prohibition is inferred*] The prohibition extends to a corrody and slaves, be* 
cause they are exhibited in conjunction with land. (Yajhavalkya 2. 122.) Make 9 vara. 

Because the three are yoked together, ^rlkrshpa. 

26. As appears from the obvious sense, &c.] Tor the obvious sense of the passage 
inculcates the obligation of niaifttainlng the family. 

In like manner, if there fee no laud or other permanent property, feufc only jewels 
or similar valuables, he is not authorized to expend the whole : for the reason holds 
equally. But the declaration of a power over moveables supposes the existence of both 
sorts of property. It should be so understood, ^likfshna. ■ 

27. It should not be alleged, &c ] To refute Ohaudepv&ra’s doctrine,, that gift 
without the consent of co-heirs, is invalid; and that* such gift, though actually made, 
must be set aside, as the mere semblance of donation; the author states it by way of 
objection, 9riktsh.ua, Aehyata on Daya-Bhaga. Kaqirtoa on Daya-tatva. 

The author here imagines an objection to the opinion which he himself entertains, 
that a gift or other alienation made by an unseparated brother, or co-heir, is valid like 
a transfer made by a father. Bagh, on the Baya-bhaga. 

In fact, the requiring of the assent of co-heirs in the case of separated brethren, is 
for the purpose of ascertaining the fact of partition and settling the limits, like the con- 
sent of townsmen and neighbours. Therefore the transfer is valid without the concur- 
rence of ^separated coheirs ; as has been shown iu the Mit&kshar&. Bagh. B&ya-tatva, 

^ * Both stanzas are here ascribed by Jimuta-vahana (and similarly by pdkrshua) to 
Tyasa ; but the second is cited in the Batmikara as a passage of Ythaapati, ' 

f 9rfki*shna Dayakrama. ■. ; 
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other goods, there equally exists a property consisting in the power of 
disposal at pleasure^). 

28. But the texts of Vyfea (§27,) exhibiting a prohibition, are in- 
28. They show tended to show a moral offence : since the family is 
a moral offence, distressed by a sale, gift or other transfer, which 
-But do not invali- argues a disposition in the person to make an ill use 


They are not meant to invali- 


date the transfer. 0 f hig power as owner, 
date the sale or other transfer. 

29. So likewise other texts (as this, “ Though immoveables or 
bipeds have been acquired by a man himself’ a gift or 
20, Other pas- sa } e 0 f them should not be made by him, unless con- 
sa^es must be si- ven j B g the sons,”) must be interpreted in the same 

nu ary exp me. manuer For here the words “ Miould” “ be made’ 5 
must necessarily be understood. 


ANNOTATIONS. ■ 

On the question whether goods held in common may or may not be aliened by one 
of the parceners, some maintain, that joint property may not be given away by one par- 
cener, because joint or common property is mentioned in a text of Maim* among things 
not fit to be given. It is accordingly declared by two passages of Yyasa,f that a single 
parcener has not power to make a gift or other alienation. The notion of these writers 
is, that a sale or other transfer made by the will of a single parcener^ is invalid, because 
all have property in the whole wealth ; for they maintain a common right to the whole, 
vested in all. That is wrong: for a common property vested in all is denied by the 
author of the Daya-bhaga, because there is no proof of it. frlkfshna, Dayakrama. 

Separated kinsmen.] This is according to the reading in the Mifcakshara, D4ya~ 
bbaga, Dhya-taiva, Tirana itroday a, &c. But m the Smrtichandrika, P&rijata, Kalpataru, 
Batnacara, Chint&mani, &c., the reading is D&yadaB, t€ heirs” instead of SapindAB, 
“kinsmen” However, Chande§vara remarks, w heir” here signifies sons, &c. And the 
term is so explained by the author of the Prakapa, 

28* Not to invalidate the sale.] Since there is not a general property of the 
whole, a community of rights, consisting in there being numerous owners to the same 
thing, does not exist : and community signifies only the state of not being separated. 
Butliere it is the notion of the author of the Daya-bbaga, who maintains a several 
right to a part vested in each person, that nothing prevents a donation or other trans- 
fer of the coparcener’s own share, even before partition, since a common property is 
already vested in him. (Jrikrshna, Dayakrama. 

29. Must be understood.] It should not be asked why may not the words understood 
be “is” “valid” or “is” “possible” ? Were it so, the verb could not be governed by 
the same term with the participle (“ convening.”) ydkrshrm on Daya~bh%a. : . 

(c) The opinion of Jagannatha (2. Cole. Dig. 56, 215) and of the authors quoted 
by him on the general question of alienations by one of several co-parceners without 
consent of the rest, decidedly is that the sale or transfer is valid so far as concerns the 
seller’s own share, but not so for the shares of Ms co-heirs who were not consenting. 
Jlmuta-vahana is not so explicit ; but it does not appear from his text or the observations 
of Ms commentator that his doctrine can be understood as going any further than to 
maintain the sale or alienation by a father of a family, for the whole patrimony, without 
consent of his sons, or by a co-heir for his own share of the inheritance, without the 
assent of the co-parceners, 1 Mori. Dig. 40. p. I. — Ed. 

* Tie passage here cited is not found in Mann’s institutes, and is quoted by most 
compilers from vxbaspati. The author of theYivada Chandra has silently introduced 
into it, a reading, which, if genuine, would make it confirm the contrary doctrine. Bor, 
as read by him, the passage in question enumerates void gifts* 

f Cited in the text* ■ 
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30. Therefore, since it is denied, that a gift or 
sale should be made, the precept is infringed by 
making one. But the gift or transfer is not null : for 
a- fact cannot be altered by a hundred texts (ft). 

Accordingly [since there is not in such case a nullity of gift 
or alienation.*] N&rada says : “ When there are 

many persons sprung from one man, who have duties 
apart, and transactions apart, and are separate in 
business, and character, if they be not accordant in 
affairs, should they give or sell their own shares, they 
do all that as they please, for they are masters of their own wealth ”f (6) 


30. The pre- 
cept is infringed, 
but the transfer is 
not null. 


31 . 


31. This infer- 
ence is corrobo- 
rated by a pas- 
sage of Karachi. 


ANNOTATIONS. 

30. A fact cannot be altered by a hundred text.] If a Bnilimana be slain, the pre- 
cept " slay not a Brahmana,” does not annul the murder : nor does it render the killing 
of a Brahmana impossible. What then ? it declares the sin. Eagh. on D&ya-bhaga. 

31. Narad a says.] The passage of Narada’s institutes, here cited, is otherwise in- 
terpreted by different .compilers ; and is generally understood as declaring the^ separate 
and independent right of eo-heirs, who have made a partition. It is so expounded in the 
Smftikhaudrika, Eatnakara, Chintamahi, Yiramitrodaya, &c. But, in the present quo- 
tation, it is apparently understood as relating equally to divided and undivided shares. 

The author of the Yiramitrodaya giving a summary of this doctrine, says, ‘ Jimfita- 
vahana, having cited two passages of Yyasa (§27), affirms, 'that they are not intended to 
incapacitate a single co-heir for making a sale or gift j since he has property defined to 
be a power of disposal at pleasure, in the case of- immoveables, precisely as in that of 
other effects ; and since those texts cannot declare null an actual gift eon slating in the 
relinquishment of the property; for the fact cannot be altered by a hundred texts. But 
the prohibition is levelled against wicked persons, and is intended to declare the aliena- 
tion sinful, because it is injurious to the family, if there were no sufficient cause for the 
alienation, such as the distress of the family or the like. So the texts (§29) relative to 
separated co-heirs must be explained as above. Accordingly Narada authorizes generally 
a sale or any other alienation (§31). Since the text specifies the reason , es because they 
are masters of their own wealth,” it relates to immoveables; for it would else be im- 
pertinent/ 

£rikrshna and Achyula on the Daya-bhaga of Jlmuta-vahana, Kaqirama on the 
Daya-tatva and Eaghunandatia, remark on Narada’s text (13. 14.) * This relates to gift 
or alienation by a well disposed man. But the prohibition was relative to an ill disposed 
person. [Consequently there is no contradiction. J] It is here expressly declared, that 
the gift or alienation is valid without consent of Theirs. And thus the prohibition of 
gift or sale of the whole estate, unless in distress, must be understood as especially re- 
garding immoveables (land, &c.) rather than chattels (gem>s, pearls, coral, &c.) But, if 
this relate to a man's own acquisitions, the preceding text (§22) would be impertinent. 
[For be had of course power over them, since they were acquired by himself. § J 

(a) See Bshamhmi Rai v. RshorcJmnd Red, 1 S. D, A. Eep. 2 and ColebrookeY 
note 1 Morb Big. 38. See too, 1 Strange, H. L. 24.— .M ; 

; (b) Each of the holders of separate shares of one hereditary zamfndarl may sell his 
share to whom he pleases, and the other sharers have no necessary right of pre-emption, 
Mamrutm Sim v. CJmnder JSfamen, Eai A 1 S. D. A. Eep. 1, see Colebrooke’s note 1, 
MorL Dig. 535. — Ed. 


* Narada, 13, 4243. Several variations occur in the reading of this passage ; par- 
ticularly in the third and fourth verses of the first stanza; as Sarny ak, well, for Prthak* 
apart ; and Kxtyeshu for Karyeshu. 
f £Srlkfshjna and Aebyuta* 

t Acbyuta, ' § Kaqirama m Daya-tatva. 
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82, We resume the subject. Thus, for the reasons before stated, 
since the equal participation of father and son in the 
3&, Becapitu- estate of the grandfather or other ancestor would be 
text, incongruous;* and since it cannot be intended by the 
miitlj expouji dech (§ 9 ) confer on sons a right to demand parti- 

° *’ tion ; that text must either be meant to prevent an 

unequal distribution depending solely on the father's pleasure, [accord- 
ing to Dh&reqvara’s interpretation ; § 15.“)*] or it must intend the 
equal right of a nephew whose father is deceased, to share with his 
uncle ; [conformably with the other exposition, § 9.J] 


33. Partition 
is by the choice 
of the father. 

When the mo - 
ther is past child- 
bearing; if the 
estate be heredi- 
tary. Or after the 
father’s demise. 

father’s estate 

34. The periods 
of partition are 
two. 


83. Tims [since sons have not power to require 
partition §] a division even of wealth inherited from 
tlie grandfather must be made by the sole choice of 

• the father. But, with this difference, that it is requisite, 
the mother should have ceased to be capable of bearing 
issue : whereas, in the instance of his own acquired pro- 
perty, partition takes effect without that condition. 
But, after the demise of the father, it takes place 
equally in the case of both sorts of property [the 
or the grandfathers ||] without distinction. 

84. Therefore the periods of partition are two, 
even in the case of wealth inherited from ancestors. 


ANNOTATIONS. , ■ ' ,■ 

32. We resume the subject,] The sons have not a right to participate equally 
with the father ia the grandfather’s estate, and that partition is not exigible at the 
will of grandsons, are positions which constituted the subject under consideration. 
Chudamaiji and yfikrshria. 

Partition of the estate of a paternal grandfather or other ancestor, was the subject 
Aehyuta. 


Since equal participation would be incongruous j Tor a reason which will be 
subsequently stated, Cdkfshna. 

Tor it is provided by positive institute % (§ 35.) that the father shall have two 
shares of such property, * Maheqvara. t ‘ 

Since it cannot be intended &c.] For the reasons before mentioned, yrlkfshua, 

34. The periods are two.] The cessation of the lather’s property, by death or 
otherwise, and .the father’s own choice, provided the mother fee incapable of hearing 
more children, are the two periods here meant. But in fact, whether it be m heredi- 
tary estate, or his own acquired property, the time of the father’s property ceasing is 
the only admissible period of partition. The distinction is, in the case of dividing the 
grand-father’s estate, that the circumstance of the mother’s being, incapable of bearing 
more children is associated with it. This should be understood; for, even in the in- 
stance of a distribution made by the father, his property in the share receivable by his son 
ia annulled by his own relinquishment. Else, if the father’s property subsist, his goods 
could not become heritage, nor be subject to partition ; since his sons have bo previous 
vested right, priktshha. 

* Mahe jvara reads 5 since the ordaining of equal participation, &c, would be in- 
congruous inserting the word Yidhana, which is omitted by pdkfslma in his reading, 
of this passage. 

f Maheqvara* $ Conformably with Udyota’s exposition. Maheqvara, § priktslma, 

1! ChudamauL ^ Mrada, 13, Vide § 46b 
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35. In sueli case, if the father voluntarily make a partition with 
°5 The father S011S > * ie ma y reserve for himself a double share of 
takes a double property ancestral, Vrhaspati, saying “ The father 
share of the pa- may himself take two shares at a partition made in 
trinvmy ; as or- his life time and Narada,* “ Let the father, making 
darned by Yihas- a partition, reserve two shares for himself ; do so or- 
• pat! and Narada. ^ wit hout restriction. 

„ r mi.* * 36. Besides, a double share of the grand- father’s, 

firm eel by analogy* wealth is the father’s due by this [followingf] 
argument. 

37. Deductions of a twentieth, part (with the best of all the chat- 
tels,) and of half a twentieth, and of a quarter thereof, 
37, For an elder are propounded by a passage of Maim : (“The portion 
brother takes two deducted, for the eldest is the twentieth part of the 
e(l a by S ii'anu. ireC " heritage, with the best of ah the chattels ; for the mid- 
* : dlemost, half of that; for the youngest a quarter of 

and shares increased by one portion, by half of one, and by a 
quarter; are propounded by other passages of the same author : (“If a 
deduction be thus made, let equal shares of the residue be allotted: 
but if there be no deduction, the shares must be distributed in this 
manner ; let the eldest have a double share ; and the next bom, a share 
and a half; and the youngest sons each a share: thus is the law 
Anri settled.” §) Gautama likewise, after directing, that 

" A twentieth part shall belong to the eldest, besides a 
pair [of goats or sheep,] a car, together with beasts that have teeth in 
both jaws, and also a cow and bull:”|| (i, e, a pair of goats, or the like. 


ANNOTATIONS. 

■■w ' 1 

35. Without restriction.] According to the author’s own doctrine, the double al- 
lotment concerns hereditary property only, and is consequently propounded with discri- 
mination of cases. But, according to the opinion of his opponent, who admits the double 
share inthe case bf the father’s owu [acquired] property, the allotment of such share is 
here declared in regard to the grandfather’s estate also, since there is no specified restric- 
tion of it to the father’s wealth. R»gh. on D/iya-bhagto 

36. By this argument.] Having in the preceding paragraph shown, that a double 
allotment for the father is ordained' by express passages of law, the author proceeds to 
show by the following reasoning, that, since a double share is allotted to the elder brother* 
two shares must a fortiori be given to the father who is entitled to greater reverence. 
Maheqvara. 

37. Middlemost.] Here the word middlemost intends the next after the eldest ; 
and those born after him are all comprehended under the term youngest. 9 r ^ c h$hpa, 

A pair of goats &e.] Or of sheep or oilier cattle. But kine are separately men- 
tioned. 9 r ^tshna. 

Provided the cattle be numerous.] But if they be few, the distribution should be 
adjusted in proportion to the deduction receivable by the eldest, frlkrslma, 

A house.] A habitation other than that which is ike father’s abode. For so ^ankha 
ordains, yrikishm. 


* Narada, 13, 12, f ChvdamnnL prikfslma, &e. 

% Mann, 9. 112 , § Manu,9, 31&— 117* Gautama, SB. 5, 
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a car with horses or other beasts having teeth in both jaws, and a bull 
together with a cow ; all this shall belong to the eldest ;) and after di- 
recting, that “ Cattle blind of one eye, or aged, dwarfish, or disfigured, 
shall belong to the middlemost, if there be more than one (i. e. aged 
or old, dwarfish or stunted, disfigured or having a distorted tail ; these 
shall appertain to the middlemost, provided the cattle he numerous ;) 
and after further directing, that “ A sheep, grain, iron, a house, and, 
together with a cart, one of each sort of quadruped, shall be given to 
the youngest ; all the residue shall be equally divided ff (i. e. a sheep 
and other things, as specified, shall be allotted to the youngest ; hut 
let the brethren divide equally the whole of the residue ;) has by the 
following passage allotted to a double share to the eldest : “ Or let the 
first horn have "two shares, and the rest take one apiece.’"]: 

38. It must not be argued, that the eldest has a double share al- 

lotted to him as the acquirer of the wealth. For the 

38. Notaaac* allotment of two shares is directed “ if there be no de- 

quirer of ike duetion:” now a deduction could not be supposed in 
woa ia the ease of an acquisition ; and, since the middlemost 

and youngest are not, inasmuch as they are acquirers of the property, 
distinguished from the eldest, the assigning of a share and a half, or 
other less portion, [as a share and a quarier,§] to them, would he in- 
congruous, and the use of the term “ eldest/" &c. would be impertinent. 

39. Accordingly, in the case of a partition between an appointed 

daughter and a true legitimate son, Manu ordains, 

39. But in right “ A daughter having been appointed, if a son' be after- 

of primogeniture; war( ]g born, the division of the heritage must in that 
mi *who denies case he equal, since there is no right of primogeniture 
that right to the for the woman.” || Thus propounding equal partition, 
appointed daugli- because there is no right of primogeniture in this 
ter - instance by reason of her sex, the author thereby inti- 

mates, that a male would have had a double share [in right of his being 
eldest,]^ 

4*0. In regard to what is said, that as in the instance of the Ho- 

40 The maxim hikS, a passage of revelation to this effect, “The Holfta 
that more is not ought to he performed/" is assumed for the justifiea- 
to be assumed tiori of the practice of celebrating that festival which 


ANNOTATIONS. " ' ■ • 

39. Accordingly.] Since priority of birth determines- the right to a superior al- 
lotment. Achyutsu * 

, Since the right to a double share is founded on primogeniture. 9rik£sli$a, 

40. As ia the instance of the HoMkA] The author proceeds to refute the opinion 
of some writer, who reconciles the matter on the principle of the reasoning taught under 
the head of Hoi &4. Mahe^ara. 

It is the 8th topic in the third chapter of the 1st book of Jaiminfis Mfm£ns&. Tide 
infra. C. 6, Sect, 1. — § 22. ■ " ' 

* Gautama, 28. 6. f Gautama, 28. 7 — 8. 1 % Gautama, 28. 9 — 10. 

§ ^dkfshpa. || Manu, 9. 134. Tide infra. C. 10. §2. *f[ Hagh. onDdya-bhfiga. 
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than is necessary, is in use among the Pr£ehyas ; (for it can be suffici- 
does not authorize eiitly justified by such a passage ; and one, containing 
that tAe U precept ^ ie word Prachya or other restrictive term, need not 
relates to an ac- be supposed, since the proof of it would be burden- 
quirer. some ;) so, in this case likewise, a passage of revelation 

in these words, “ Let the acquirer take a double share/’ 
must he inferred, and not one containing the word “ eldest” or other 
restrictive term. That argument is not right ; for, in the one case, the 
practice observed by the Pr^ehyas can be justified by a general precept 
of revelation, which must be presumed to that end. It should not be 
alleged, that one containing the term Prachya must be supposed for 
the sake of justifying the omission of that festival by others than 
Praehyas. Omission, consisting in. non-performance, is no fit reason for 
presuming a lost revelation. But, here, since Manu and the rest use 
the word " eldest/’ a passage of scripture containing that term ought 
to be presumed to justify its insertion ; not one exhibiting the word 
“ acquirer /’ since there is no necessity for assuming this : nor is there 
any special authority for the proof of one containing both terms. It 
should not be alleged, that, since it is necessary to suppose a revelation 
for the purpose of authorizing the acquirer’s double share in other 
cases, that may be the origin of the law in this case also, for it is an easy 
conclusion, and the word " eldest” may signify the acquirer. The re- 
verse is equally possible : for if, a revelation containing the term 
"eldest” be supposed, even the word "acquirer” might just as well he 
presumed to signify eldest, since there is no ground of preference. Be- 
sides, on the same principle of facility, a supposed passage of scripture, 
containing three, four, or more terms, may he any how inferred front 
reasoning ; and the terms of the whole law may be made to relate to 
it, by interpreting them according to analogy and metaphor ; and thus 
may you demonstrate- your skill in the law. Therefore, since an esta- 
blished practice, or a sentence ©f memorial law, from which a, passage 
of scripture is to be inferred, may be sufficiently justified by assuming 
a passage in whieh ' the particular practice is described, or the words 
of the law are contained; more should not be presumed. And such is 
the import of the reasoning, instanced under the head of HolSkS. 

41. Accordingly [since primogeniture and acquisition are sever - 
41 Yasishfcha all( ^ independently of each other, reasons for the 

distinctly assigns allotment of a double share.*] Vasishtha, having 
two stares to the ordained a double share for the eldest brother, sepa- 

' ANNOTATIONS. 

The Holaka is the festival of spring (Yasanta,) and is observed by the Praehyas, 
£ilk;rshna. ■ 

It is called Holaka or Holi. The Prlchyas are the orientals contrasted with the 
Udichyas, or people^ of the north, and Bakskinatyas, or people of the south. The cele- 
bration of the Holl is peculiar to the eastern Hindus, as the festival or worship of Ka- 
ranjarka is peculiar to the southern Hindus. See -yilkfshna, &c. 

41. Would be impertinent.] Por two passages of one author cannot signify the 
same thing ; since one or them would be superfluous, grlkxshna, 

* ^rikrskna and Achyuta, 
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eldest brother, lately propounds the allotment of two shares to the 
quirer U ™ lh0 a °" acc l u * rer * Thus, after premising “ Partition of heritage 
■* * among brothers,”* he says ; Let the eldest take two 

shares f f* and at no great distance adds : “ He, amongst them, who has 
made an acquisition, may take a double portion of it.’ ? J Two shares 
being thus ordained by this author in light of acquisition, his direction 
for a double allotment, to be given to the eldest brother, would be 
impertinent. 


42, 'The right of taking a double share, too, is not confined to 
the case of primogeniture. Thus, Vihaspaii says: 

42. ^ Vxhaspaf.i “ The eldest by birth, by science, and by good qualities, 
authorizes two s } la |] obtain a double share of the heritage, and the 
birthf knowledge res ^ shall share alike : but lie is as a father to them/ 5 
and virtue. If the allotment of two shares were only in right of 

acquisition, the mention of birth, science, and good 
qualities, would be useless. 


43. The allot- 
ment of two shares 
concerns partition 
among brothers of 
the whole blood 
only, or of the half 
blood only. The 
deduction of a 
twentieth, to., re- 
gards the half 
fiend, as is hinted 
by Vihaspaii. 


48. This double portion, is applicable to the case 
of partition among whole brothers [or among half 
brothers only ; §] and the deduction of a twentieth part 
for the eldiest is relative to partition among brothers 
of both the whole and the half blood. For Vihaspati 
says: "All sons of regenerate men, bom of women 
equal by class, should share alike after giving a deduc- 
tion to the eldest”!] . 


44. Since partition among sons bora of several wives, equal by 
44 For ih is be- e hiss, is here stated as preceded by a deduction, it foi- 
lug restricted to lows, that the doctrine of a double share relates to the 
the half blood, the case of whole brothers: and this is proper, for the 
other relates to elder brother has the greater weight among his lore-* 
the whole blood, three, from the circumstance of his being of the 
whole blood. 


ANNOTATIONS. 

4;). All sons of regenerate men.] Kulluka Bhatfca infers from this and the following 
passage of Haim’s Institutes, (0, 157) that.no deduction is allowed in favor of the first- 
born at a partition among the sons of a <J!udra man. Jlmuta-vahana’s commentators, 
OhMamani and prikxshna, oppose that doctrine, and assert the right of a pudra’s eldest 
son to the established deduction. But Raghunandana, la the Dava tafcva, supports Kul- 
luka' Bhat-^s opinion. Tue arguments .are long. . 

,1f Yasishtha, 17. 36. 

■ f VasishtTxa, 17. 37. | Yasisbtba, 17. 42. . 

§ ^rikfsh.ria and Ackyuta. A . 

P Hanu, 0. 156. ■ Though here cited from Vihaspati; but it is quoted from Mami 
h ike Dayadava, Calpatura, Ruin&gara, to. 
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45. The deduction also of one in ten cows, &c., must not be 
K made. So Maim declares: “ Among brothers success- 

i ion is disallowed * n ^ ie performance of their duties, there is no 
in the case of bro- deduction of the best in ten, though some trifle, as a 
there equally me- mark of greater veneration, should be given to the 
ritorious. firstborn,”* 

48. By the reasoning thus set forth, if the elder brother have 
, f wo shares of the fathers estate, how should the 
elder* brother be- highly venerable father, being the natural parent of 
iuv entitled to two the brothers, and competent to sell, give or abandon 
shares of the patri- the property, and being the root of all connexion with 
mony, surely the the grandfather’s estate, be not entitled, in like eir- 
iather shall have ciunstances, to >a double portion of his own father’s 
i’hat^s^iuted by wealth? Vihaspati, extending to the eldest son the 
Vihaspati light to a double share because he is like a father, 

as expressed in a passage above cited (§ 42,) does 
thereby intimate a maxim, that the father shall have two shares : and 
the maxim is actually propounded by Vihaspati ; for be ordains such 
an allotment in general terms : “ The father may himself take two 
shares at a partition made in his life-time /’i" So N&rada says : “ Let 
NArada’s text making a partition, reserve two shares for 

(§ 35) again cited, himself ; and the mother shall take an equal share with 
her sons, if her husband be deceased” J 

47. A father, distributing the goods, may take two shares for 
himself. The construction of the sentence is not, u A 
4?. And ex« father, distributing his own goods, may take two 
plained; shares for that would contradict the doctrine before 

stated. 


ANNOTATIONS. 

45. Successful in the performance of their duties.] It is here understood, that all 
have equal good, qualities. But, if endowed with superior qualities, the eldest has his 
regular deduction. Chudamanl 

The meaning is * though successful. 5 But, if incapable, the rather shall there be no 
deduction. Maheqvara. 

46. Extending to the eldest son.] By ascribing to the firstborn equality with 
the father, it is implied, that, in like manner as the father has a right to two shares, 
when a partition of his own father’s estate is made by him with his sons and grandsons, 
so is the eldest son entitled to a double portion of his own father’s wealth, when parti- 
tion is made among brothers, frlkfshua. 

47. That would contradict it.] It would be inconsistent with a passage of Vishnu 
above cited (§ 16) and with the text of Haiita (§ 57.) prllcxshna and Mahe$vara. 

It would contradict the foregoing reasoning (§ 36, &e.) in regard to a double share of 
the grandfather’s property. Achyuta. 

It would be at variance with the argument, that, if an cider brother have two shares, 
when the grandfather’s estate is divided, surely the father should have as much. Club 
damani 


* Mann, 9. 115. 

1 Already, cited. § 35, % farads, 13.. 12. Already quoted, \ 35, 
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48. Besides, if the father and son are to share 
equally the grandfather's wealth, [under texts decla- 
ratory of their similar or , equal rights,*] it must be 
affirmed, that as much as is the father's share, so much 
[in. number and quantity,*!-] is the son's ; not, that the 
the very same effects, and same in quantity, which are 
the fathers, are also the son's : for thus the property 
would be in common ; and it might be concluded, that 
like the goods of husband and wife, no partition there- 
of could take place. 

Now, if the case were so, [that is, if sons were entitled to 
share with their father allotments of equal amount, 
while his property continued ;j] the eldest, together 
with his son, would have four shares, if two must be 
allotted to his son, at the same time that two are al- 
lotted to the eldest himself in right of primogeni- 
ture : and one share only would belong to another 
brother. Thus, if the eldest brother have many child- 
ren, and equal portions must be assigned to them, as 
to their father, a mere trifle would remain for a 
younger brother, which would be in contradiction to 
great authorities. . 

50. As for the text of Vrhaspati ; “ In wealth acquired by the 
grandfather, whether it consist of moveables or im- 
moveables, the equal participation of father and of son 
is ordained its meaning is, that the participation 
shall be equal or uniform, and the father is not entit- 
led to make a distribution^) of greater or less shares at 
his choice, as he may do in the instance of his own ac- 
It does not imply, that the shares must be alike. 

51. Or the text, declaratory of equal shares, may 
relate to a father who is himself son of two fathers ; 
[one the natural, and the other the adoptive parent.] 


48. There cannot 
be equal partici- 
pation of father 
and sons in the 
patrimony. 

Tor either the 
goods must be in 
common, and con- 
sequently there; 
could be no parti- 
tion ; 


49. 


49. Or, if i he 
son have an allot- 
ment of equal 
amount, the eldest 
brother and his 
sons taking two 
shares a piece, 
would leave but 
little to a younger 
brother. 


50. A passage 
ofYrhaspati con- 
cerning equal par- 
tition, forbids an 
arbitrary distri- 
bution. 


quired goods. 

51, Grit relates 
to a son of two 
fathers (one natu- 
ral and one adop- 
tive.) 


ANNOTATIONS. 

It would be incompatible with the right of reserving more or less [than a regular 
allotment] of his own acquired property. liagh. on Daya-bh&ga, 

The last explanation is wrong, for this doctrine has not been before stated. Achyu'fca. 

48. In common ] A single article, becoming the subject of two rights of property 
predicated of two persons, is property in common, frlktslma. 

53, Or the text may relate.] ChuiAmapi understands the author to propose the 
second interpretation (which is founded on a text of ^aukha* as by him explained;) be- 
cause' this passage of Yrhaspati propounds the father's want of independent power in 
regard to all property moveable or immoveable, and is consequently irreconcileable to 
other texts which allow his dominion over gems, pearls and the like, but deny his inde- 
pendence m regard to immoveables, a corrody or pension, and slaves. But ■ frfktshna and 
Achyuta restrict moveables in this place to signify slaves ; and thus reconcile, those texts* 
They expound £< equal** as it Were alike. As the father is a sharer, so is the son, 

(A See 3. Strange, H. L, 24 ' 

* Main* $ vara, f Achyuta, ; | Mahegvara, 
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52. The text of 52. The passage, which declares that “ the 
Yajfiavalkya has ownership of the father and son is “ the same,” has 
been already ex- been already expounded (§ 9. &c.) 

pounded (§9.) 

58. Moreover, it is said, if that father be eldest, as rescuing - his 

53. It is said, own father from the misery to which a childless per-* 

that, being an eld* son is doomed, it is assuredly reasonable, that he 
e>t son, the fa- should have an allotment twice as great as his o wn 
ther has two shares sons ^ f n the same case in which he would have double 
Ills' 1 son's Ji as* with ^ xe allotment of his brothers, because he was as a 
bis brothers ; but father to them, for it is through him, that his sons are 
hut not unless he connected with the hereditary property. But if he be 
be eldest. not the eldest soil of his father, he takes only an equal 

share with his sons. 

54. That is not accurate. Fox', since a share and a half, or other 

54 That is B P ecx ® c allotment, is ordained for the middlemost 

wrong : he should and other sons, it is assuredly fit, that the father 
havo two shares should have a double share, in right of paternity ; and 
in right of pater* it is not proper on the part of yourself and the holy 
nii 3 r * writers, to direct the equal participation of father 

and son in general terms. 

55. Besides, the allotment of two shares to the father is not pro- 

55 The allot- perly applicable to his own acquired wealth ; as ap- 
rneat of a double pears from the circumstance, that the distribution of 
share cannot re- it follows his choice. The precept regarding that 
w^alth° which * the a, ^°^ men ^ would be superfluous, since he may, at his 
owner 1 ma^divide c k° xce > have either more or less than two or than three 
as he pleases. shares. Nor can the text be restrictive, for it would 

It is. so declar- contradict Vishnu, who says : When a father sepa~ 

ed by Vishnu. rates his sons from himself, his own will regulates 
the distribution. But, in the estate inherited from the grandfather, 
Jbhe ownership of father and son is equal.’ 3 * 

58. The meaning of this passage is, f In the case of his own 

56. Exposition acf i uirec \ PfP^ wl f teve r he may choose to re- 
of the text seiwe, whether half, or two shares, or three, alt that 

is permitted to him by the law : but not so, in the case 
of property ancestral/ 


ANNOTATIONS. 

52. Already expounded ] In the two modes above stated, (§. 9. and 15). 
Aehynta, 

Conformably to the opinion of JDharef vara and others (§ lo.) Mahet^vara. 

53. The misery to which a childless person Is doomed.] The hell called Put, 
(Vide C. 11, Sect. 31.) Achyufa. 

54. Ifc is fit be should have a double share.] Since it is not reasonable, that in 
the same case in which the middlemost has a share and a half, and the rest have; other 
appropriate portions, the father should in right of paternity have less, namely,, a single 
snare. Qrikfsbna. 


* Vishrtu, 17. 1,-2. Vide Supra. § 18. 
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57. Accordingly Harlta says : “ A father, during 1x1b life distri- 
buting his property, may retire to the forest, or enter 
r It passage ixjto the order suitable to an aged man ; or he may ro- 
of Hama cited. main at , home, having distributed small allotments 
and keeping a greater portion : should he become indigent, lie may 
take back from them.” 


68 . 

plained. 


58. By this text the father is authorised to distribute a small 
part, and to reserve the greatest portion of his wealth. 
And ex- « The order suitable to an aged man,” intends retire- 
ment. 


59, As for 

59. A text of 
Qaukha and Lik- 
hiia expounded. 

The father has 
two shares if he 
be so n of one 


the text of Qankha and Likluta, “ If lie be son of one 
father (ekaputra.) he may allot two shares to himself/’ 
the sense of it is this ‘The word ekaputra means son 
of one man : it is not a compound epithet signifying 
one who has an only son ; for that mode of construc- 
tion prevails less than the other. “A son of one 
man” is a true legitimate son. The father, being such, 
is entitled to a double share; not so one who is 


father : i. e. legi- (kshetraja) issue of the soil, though he be the father of 
timafce. the family. But the text before cited (§ 9.), declara- 

tory of the equal ownership of father and son, must be explained as 
intending a father who was (kshetraja) issue of the soil or wife, *' 


80. The offspring of the soil is indeed son of 
©0. For issue two fathers, BaudhSyana declares him so ; “ The son 
raised to a child- V vho is begotten by another on the authorized wife of 
offspring of two a man deceased, impotent, or distempered, is son ot 
fathers. 0 Baudha- the soil. He is considered as son of two fathers, as 
yana has so de- partaking of both families, and as heir to the wealth 
dared, and* obsequies of both/* 


ANNOTATIONS. 

It is not proper to direct equal participation in general terms.] For the proper 
direction is, that the father of a son, who has only one parent, should have double share ; 
but the fatter of a Kshetraja, or other offspring of two fathers, should have a single 
share, ^rfktshtfa, 

57. The order suitable to an aged man.] If the period for becoming an anchoret 
be arrived, let him become an anchoret; if the period for the order suitable to old age 
or that of a resigned recluse is come, let him make his resignation : or if neither of 
these be the case* the author declares ‘ he may remain/having distributed allotments/ 
having given them tn his sons or other descendants. But if that, which he reserved, be 
wasted by consumption or use, he may take back for his maintenance from his sons to 
whom he gave allotments. Daya-rahasya, 

Should he become indigent.] Should the property reserved by him be expended. 
Achynta. • 

Should he have, consumed all his wealth, (/rfkrshm. 

■ 59. If be be son of one father.] This is Jlmuta-vahana’s interpretation. But 
ChandLeqvara and the authors of the Smiti-Cbandrika and Yiv&da-Chandra, follow the other 
exposiiion, li If he be father of one son and Yachespati Miqra, with the author of the 
Mad ana. ratn* and others, adopting this exposition, explains tf£ one” as signifying excel- 
lent, and pre-eminent, .or, in snort, virtuous. 
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61. The meaning of this is, that the son begotten hy another 
person on the wife of an impotent man or" the like. 
61. Exposition with the husband’s consent, is termed (kshetraja) the 
of liis text. son of the soil, 

62. So Narada says: “The produce of seed, 
which is sown in a field with permission of a proprie- 
tor, is considered as belonging to both the owner of 
the seed and the proprietor of the soil.”* 

63. Hence [since the compound epithet is a 
construction not to be preferred :f ] and because the 
term (ekaputra) ought to be made significant in the 
passage in question, as an epithet of the agent in the 
sentence ; the notion, that it is vaguely used as an 
epithet of the subject, is confuted. 

64. Besides, one, who continually explains in a 
vague sense, terms used by authors transcend ently 
wise, as Mami, Gautama, Dakslia and the rest, only 
demonstrates his own unsettledness 


ANNOTATIONS, 

That mode of construction prevails less than the other.] According io a maxim of 
grammar, that mode of composition, in which the principal terra is no member of the 
compound epithet, must not be preferred to the more perspicuous composition .in which 
the principal term is a member of the compound word. This maxim is here alluded to : 
and the author accordingly considers “ son of one** to be a simpler explanation than 
<f he who has one son.” 

61. The son begotten by another person.] A. sou begotten by another person on 
the wife of a deceased man ; or begotten on the wife of an impotent man with his con- 
sent. ^rfkrshxia. 

A son begotten or procreated by another on the wife of a deceased man, is one 
description of JCsbeiraja, or son of the soil : another is a child begotten by a different * 
person on the wife of a man not deceased, but impotent or -the like, being authorized, 
that is, being sanctioned by the impotent husband. Permission having been granted to 
another man to procreate a son/ the child was sanctioned. The author explains the 
second description of son of the soil. ' But the first is not explained by him, bexiig- con- 
sidered as sufficiently clear. Maheqvara. 

63. And because.] “ And” must be here supplied. In sonm "opies, the reading 
actually is so, Maliegvara. 

As an epithet.] Being an epithet of the agent, it is a condition of the action in ques- 
tion. Achyuta. 

The notion that it is vaguely used, is confuted.] “Let the father.- being (ekaputra) 
parent of one son, allot two shares to himself.” In this precept, the allotment of two 
shares is the act to be done ; and the father is the subject of it. Consequently the cir- 
cumstance of his being ekaputra is an epithet of the subject, vaguely employed. There- 
fore, if there be many sons, the father still takes two shares. This notion, entertained 
by others, is here confuted. Maheqvnra* 


* Narada, 12, 57 x t Maac^vara. Vide § 50, - 


62- Confirmed 
by a passage of 
Narada, 

63. The ambi- 
guous tern, in 
the text before 
cited (§ 59.) must 
be construed ab- 
solutely. 


64. Terms em- 
ployed by the 
sacred writers, are 
not to be conti- 
nually taken in a 
vague sense. 
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65. A father has 65, Thus the father has a double share even of 

tvro shares ( even wealth acquired by his own son. For the expression. 
quisitioBs 011 $ ^ * s g etxera i : " let him reserve two shares or " he 
. As ordained by may take two shares. ”f K5ty£y&na declares it very 
K&tyayana, who explicitly ; “ A father takes either a double share, or 
allots two shares a moiety, of his son's acquisition of wealth ; and a 
father° 16tJ *° mother also, if the father be deceased, is entitled to 
an equal portion, with the son." 

66. Exposition , X1 The tiaa passage is that the 

of this text, father has a right to take either a double snarfe or a 

moiety of his son's acquired wealth. 

67. It must not be explained thus : f From the acquisition of 
both son and wealth, the father becomes entitled to 

67. Another in- two shares; but from no acquisition of a son, the 

terpretation re* owner keeps the whole/ For it is admitted, that when 
jected. partition is made with brothers, one, who even has 

not got a son/takes two shares, as the gainer of the wealth ; how then 
can he keep the whole 1 It must therefore be affirmed, that if any re- 
lative exist, who is entitled to participate, the acquirer has two shares ; 
but, if there be none, he keeps the whole : and thus the specific men- " 
tion of father and son becomes unmeaning, like the singing of a 
drunkard. Besides, acquisition is an act causing property; and it is .a 
contradiction to say that it does not produce property, since it has 
been expressly declared to do so [by the wise.t] Neither is it true, 
that a son is the property of his father. For the contrary is shown 
under the head of gift of a whole estate. The term acquisition would 
be therefore metaphorical in regard to sons, and literal in respect of 
wealth. But that is inadmissible in the instance of a single term once 
uttered. 


ANNOTATIONS. 

65. The expression is general] Being applicable without restriction to any pro* 
perty but that which. wa3 acquired by himself. Mali vara. 

Of Ms son's acquisition of wealth.] Of the wealth acquired by his son. $rb 
Ictsium, &c. 

A mother also.] This relates to the father's wealth. , Achyuta. 

That wealth, of which the son takes a share, when his father is deceased, must be 
here intended. Therefore the son's acquired wealth is excluded. MaheqV&ra. 

67. Prom the acquisition of both son and wealth.] The ambiguity arising from 
the use of the term acquisition, and that in the ablative case, instead of the relative, 
gives occasion to the author to go into a further disquisition on the meaning of the text. 

For the contrary is shown under the head of gift of a whole estate.] For it there 
appears, thajt the prohibition against giving away, a son is founded on reasoning, in- 
asmuch as a son.is not the property of his father, ^rtkfshm, 

* Mrada, Tide § 35 and § 46. 

f Vrhaspati.- Vide § 35. 

J Achyuta and ^rfkfshna. , 
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08, It must not be argued, that the precept would be superfluous, 
6S, The pre- since the son’s right to a double share is demonstrable 
cept/as above ex- because the wealth was acquired by him; and since 
plained, is not su- the father’s right to two shares is also deducible inde- 
perfluous. pendently of this text ; [and*] their equal participa- 

tion may be thence inferred. The precept is significant : since, without 
this text, there is no ground for concluding a father's right to two 
shares of his son’s wealth. 

69, Besides, if the term “acquisition of wealth” be interpreted as 

relating to the father’s goods, his right of taking two 
69. It cannot s ] iareSj or a moiety, at his choice, would be inapplica- 
iWs own crLch for his power of taking according to his pleasure, 

and the exercise of his will, are unrestricted. He may 
choose to take a share and a half, or one and a quarter, or three quarters 
of one share. then are only two cases stated? That it cannot 

intend a restriction [to those two casesf j nor relate to the fathers own 
goods, lias been already shown [from two passages before cited : £] and 
it is as fit that he should have a moiety of his son’s acquired wealth, 
as it is that he should have two shares of such wealth. 

70. Nor does the text intend his taking a moiety of two shares, 
70 Nor can it or ' m °^ er words a single share. For moiety and 

intend a moiety of share being relative terms, imply a something of which 
two shares : Le. they are parts : and, since they are equal in regard 
on© share. to the person and to the act of taking, they cannot 

relate to each other.. As the interpretation, which takes the relative 
term “ double share,” in construction with " acquisition of wealth” in 
the ablative, is unexceptionable, it is also right to construe the word 
moiety with it ; for the terms are contiguous. A moiety of the wealth, 
therefore, is meant ; not a moiety of two shares, or in other words a 
single share : for it would be improper, while the obvious term, “ a sin- 
gle share,” might have been used, to employ a term, which does not 
express that sense. A moiety of the wealth, then, is the right inter- 
pretation. 

71. Here, the father has a moiety of the goods 
acquired by his son at the charge of his estate ; the son, 
who made the acquisition, has two shares ; and the 
rest, take one a piece. But, if the father’s estate have 
not been used, lie has two shares; the acquirer, as 
many ; and the rest are excluded from participation. 


ANNOTATIONS. 

In the instance of a single term once uttered.] Tor it is a maxim, that- a term, 
uttered once, conveys a single meaning : and it would be inconsistent to give it two 
different senses at the same time, frlktshna. 


* Aehyuta. . + frikxdma. 

$ frikrshna. See Tishnu, •cited § 1% and 55, aud llurita quoted § 57, 

m 


71. Either a 
moiety, or a dou- 
ble .share, is allot- 
ted, according as 
the patrimony has, 
or has not, been 
used in making 
the acquisition. 


no 
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72. Or a moiety 
is allowed, if tlie 
.father possess 
good qualities. 
But two shares in 
right merely of 
paternity. 


72, Or else, a father, endowed with knowledge 
and other excellencies, has a right to a moiety ; for an 
increased allotment is granted to the eldest by science 
and other good qualities. But one destitute of such 
qualities has a double share in right merely of his 
paternity. • 


* 73. Recapitula- 
tion, A father may 
fake two shares of 
inherited proper- 
ty ; and of wealth 
acquired by his 
soil. He may re- 
serve as much as 
he pleases of hi* 
own acquisitions. 


72. Therefore, the meaning of the texts is, that 
a father may reserve for himself two shares of wealth 
which has descended in succession [from ancestors,] or 
of that which has been acquired by his son. He is 
not entitled to more, however desirous of it he may be. 
But, of his own acquired wealth, he may reserve as 
much as he pleases. 


74. He may 
give or withhold 
the eldest sou's 
deduction from 
the patrimony : 
and he may distri- 
bute Ins acquired 
roperty unequal- 




74. Among his sons, he may make the distribution (a), either by 
giving [to the first-born] or withholding [from him] 
the deduction of a twentieth part of the grandfather’s 
estate. But, if he make an unequal distribution of 
his own acquired wealth, being desirous of giving more 
to one, as a token of. esteem, on. account of his good 
qualities, or for his support on account of a numerous 
family, or through compassion by reason of his incapa- 
city, or through favor by reason of his piety ; the fa- 

theiyso doing, acts lawfully. , 

75. YSjfiavalkya declares it ; “ A lawful distribution, made by the 
father, among sons separated with greater or less allot- 
ments,. is pronounced [valid].”* So Yirhaspati : “ Shares, 
which have been assigned by a father to his sons, whe- 
ther equal, greater, or less, should be maintained by 
them. Else they ought to be chastised ” N arada like- 
wise: u For such has been separated by their father 

with equal, greater, or less allotments of wealth, that is a lawful distri- 
bution: for the father is the lord of all.”f 


75, Ror Yajfia- 
y alky a, Vfhaspati 
and Narada have 
pronounced that 
•lawful.’ 


76'. Since the circumstance of the father being lord of all the 
*"0 Piss only * wea ^h, is stated as a reason, and that cannot be in 
in' t he instance of regard to the grandfather's estate, an unequal distribu- 
the father’s ;.c- tion, made by the father, is lawful only in the instance 


■ ANNOTATIONS. 

73. The meaning of the texts.] Narada’s (§ 35.) &e. t Maheqvara. 

: 74. The father, so doing, acts lawfully.] Thus an unequal distribution among sons, 
without any of the reasons for it here specified, is nut lawful even in the case of his ac- 
quired property, ^‘rlkxshna. 

76/ That cannot be in regard to the grandfather's estate.] Although the father - 
be in truth lord of. all the wealth inherited from ancestors, still the right here meant is 
not .merely ownership, but competency for disposing of the wealth at pleasure ; and the 
father has not such full dominion over an estate ancestral, £Hktsbna. 

(*) See 1 Strange, E\ L. U.—M ■ * ; 

* Tcijfmvulkya, $, 117. f Neruda, 13.15/ 

♦ • ■ ' 
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qaired wealth: as of his own acquired wealth. Accordingly Vishnu says. 
V' £ amed by “ When a father separates his sons, from himself, his 
v a * u ‘ own will regulates the division of his own acquired 

wealth. But in the estate inherited from the grandfather; the owner- 
ship of father and son is equal.”* 

77. As a superior allotment, in the form of a deduction, is indi- 
cated by a passage of Y&jhavalkva, (“ When the father 

77. The un- makes a partition, let him separate his sons according 

equal distribution, ,t 0 his pleasure ; and either dismiss the eldest with 
Yalk-a ^ le share; or, if he choose, all may be equal 

not one made ac- sharers/’f) how is any other unequal distribution here 
cording to sped- ordained ? The answer is, such cannot be the mean- 
tic deductions, as j n g } f or the text would be impertinent, since a,, superior 
vuhor bjrtlieSame a ^°^ men ^ resulting from the deduction of a twentieth 

^ ‘ ” part, is admissible when partition is made by brothers 

after the demise of the father. 

78. Perhaps the text is propounded for the pur- 

78. Nor does pose of legalizing an equal distribution made by the 
if, intend equal dis- father, without the authorized deductions? No: for 
tubulion without y len a } ess allotment only is declared lawful, as made 
ticnis IC eaU °" by the father : and the word greater would be im- 
pertinent. 

79. Besides, if the mention of greater or less shares here intend 
the regulated deductions, the second verse of the 

79. Part of stanza (“ let him separate his sons according to his 

the passage cited pi easure ,’’) becomes superfluous ; for that* which was 
nont under ^ that *° ^ ec " larec ^ * s fully specified in the threelother ver- 
limitation. ses of that text. But, according to our interpretation, 

the phrase, “ let him separate his sons according to 
his “ pleasure,” relates to his own acquired wealth'; while the allot- 
ment of the best share, and an equal distribution, both regard an estate 
inherited from the grandfather. There is consequently nothing super- 
fluous. 


ANNOTATIONS. 

77. The text would he impertinent.] As distinguishing* partition made by a father 
from a division made by brothers, die text declaring valid a lawful unequal distribution 
w< 4 nld be impertinent. Consequently that passage (lajiiavalkya, 2. 117.) does not 
intend greater or less allotments, as with or without deductions; 'but it relates to a dis- 
tribution of unequal shares made according to the father’s pleasure, Qriki-shpa. 

78. Tor then a less allotment only is declared lawful.] An equal share assigned 
by the father is less in comparison with a share to which a deduction is added as is 
practised among brothers. Qrlktshim, 


* Vishnu, 17, 1—2. Vide supra. § 10 and § 55. 
7 V'ujnavalkva, 2. 115, 
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. 60. Vfkaspali 

S ounds two 

ss of partition 
among co-heirs ; 
One by specific 
deductions ; the 
other by equal 
shares ; thus there 
would be no dis- 
tinction between 
that* and partition 
by the father. 


BO. Moreover, two modes of partition after the 
death of the father are actually declared by Vrhaspati 
in these words ; " Partition of two sorts is ordained 
for co-heirs : one, in the order of seniority ; the other, 
by allotment of equal shares. 5 ' By saying "in the 
order of seniority/' the author indicates specific de- * 
ductions. Equal participation is the other mode. 
Now, since two sorts of mutual partition among bro- 
thers are thus expressly declared, there would be no 
distinction between that and a distribution made by 
a father. 


81. N&radade- 31. So N&rada*says: "The father, being ad- 

dares two modes vaneecl in years, may himself separate his sons ; either 
of partition by dismissing the eldest with the best share,* or in any 
tlie fatter. manner as his inclination may prompt/ 5 * 

82. The unequal distribution, here intended, appears evidently 
to be different from that, which consists in giving the 

82. And here best share to the first born ; since the author, having 
the best share for noticed the allotment of the best share to the eldest, 

tinguished 1S from' a g ain , <* 86 inclination may prompt;” 

unequal partition thereby distinctly authorizing any unequal distrxbu- 
at will. tion, which the father, for reasons before mentioned, 

may think proper to make. 

88. But the text of NSrada, which expresses, that "A. father, 
who is afflicted with disease, or influenced by wrath, 

83. Another pas- or whose mind is engrossed by a beloved object, or 
sage of Mrada, W } 10 acts otherwise than the law permits, has no 
father’s mg power e P ower ^ ie distribution of the estate ;”f relates to 
forbids an unau- the case where the father, through perturbation of 
thorized distriba- mind occasioned by disease or the like, or through ir~ 
tion made without ritation against any one of his sons, or through par- 
sufficient cause. tiality for the child of a favourite wife, makes a distri- 
bution not conformable to law. Nevertheless, unequal partition is 
lawful, when grounded on [either of the fourJJ reasons above men- 
tioned,*! 


84. A passage 34. Thus K£ty£yana says : “But let not a father 
of K&ty &y ana con- distinguish one son at a partition made in his lifetime, 
firms this infer- nor on any account exclude one from participation 
Gnce * without sufficient cause/* 


85. Let him not distinguish one by the allotment of a greater 
85. Exposition portion, nor exclude one from participation by aepriv- 
of the text ing him of his share, without sufficient cause, [This 


■ ' ANNOTATIONS. 

85, Since the moaning. is eren one son.] The particle must be here understood, 
being inferred from reasoning. Achyuta and frikrshiia. 

* Ndmda, 13. 4. f Narad*, 13. 16, 


t Uaheqwti. . f § 74* 



THE BA'YA-BHA'GA, CHAP. IL 


223 


It does, not re- does not relate to specific deductions :#] for the dis- 
He to authorized tinguishing of sons by allotting to them the prescribed 
tions 6 UC ~ deductions [of a twentieth, and half or a quarter of a 
, twentieth, f] extends to many [viz. eldest, middlemost 
# and youngest ;+] and is not confined to one. One son should not be 
‘distinguished without cause. But, for a sufficient reason, it may be 
done. Since the meaning is “ even one son.” The distinguishing of 
one, [as here forbidden,] has no reference to specific deduction; but 
intends a distribution made according to the father’s mere pleasure, as 
before explained. 

86. When par- 
tition is made by 
desire of the sons, 
no unequal distri- 
bution should be 
made. 

So Manu. 


87. The regu- 
lar specific de- 
ductions should, 
however, be al- 
lowed. 


-88. Conclusion. 


86. However, when sons request partition in the* 
father’s lifetime, an unequal allotment should not be 
granted by him. Manu declares it. "Among un- 
divided brethren if there be an exertion in common, 
the father shall on no account make an unequal distri- 
bution in such ease.”§ 

87. But the regular deduction ought in this 
instance to be allowed by the father. For it is 
not of the nature of an unequal distribution; and 
the allotment of greater or less shares is alone . for- 
bidden. 

88. Thus partition made by a lather [has been 
explained.] 


ANNOTATIONS. 

86. Manu declares it.] The passage of Manu here cited is understood otherwise 
by his commentator Kulluka Bhafcta, and by numerous compilers, pdkisbna supports 
the interpretation, which Jimuta-valiana had in view in this citation. 


* (Mkxslma. - f prikrshna- 

% Mahcq vara. ’ § Manu, ' 9, 215. 
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CHAPTER III. 


Partition by Brothers, 


SECTION I, 

Partition improper in the Mother's life-time — Management of the 
affairs during the continuance of the family partnership— Any one 
' co-parcener may insist on separation — Bight by representation' ad- 
mitted as far as the third degree. , 


1. Partition among brothers, after the demise of the father, is 
next explained That partition is pronounced to be 
not lawful, among brothers of the whole blood, while 
the mother lives, although the ownership of wealth be 
vested in them by the death of their father. For the 
text (“ after the father and the mother, 5> &c*) pro- 
pounds a division of the paternal estate among bro- 
thers of the whole blood subsequent to the demise of 
both parents. 


I. Partition a- 
wong whole bro- 
thers, after the 
death of the fa- 
ther, is not right 
while the mother 
lives. As hinted 
by Mann. 


2, The text, 
w)uch supposes 
her previous de- 
mise, does not; re- 
late to her parti- 
cular property. ’ 


% It does not intend a distribution of the 
mother’s goods, after her demise. For partition of the 
patrimony only is suggested by the term paternal ; 
and there is no authority for interpreting it parental. 


3 The partition 3- Besides, it would be a repetition : for the di- 

of * that is sepa- vision of the maternal estate, on the death of the 
rately noticed by mother, is subsequently noticed by Manu in a se- 
ttle same author. parate text.f 

4 Thus Yaj naval ky a says “ Let sons divide equally the effects 
4 A passage of and the debts, after the death of both parents. But 
Yajfiavalkya com daughters share the residue of their mother’s pro- 
firms this in- perty, after payment of her debts; and the [male] issue 
icrenee, \ n default of daughters.”* 


ANNOTATIONS. 

1* That partition is not lawful! The partition, is valid, but is not morally tight* 
prikfahoa* " * 

Partition is. not lawful while the mother survives. If it be nevertheless made, a 
share is ordained for the mother, liagh. Dfiya-tatva. 

By declaring it unlawful, it is intimated, that partition is not laudable* while the 
mother is living ; &ot that it is null. Kagirama on the D&ya-tatva. 

* Manu, 9.104 Vide C. I. § 14 
t Manu, 0. 192- "Vide 0. 4 
t Yajuavalkra, 2, US, Vide supra, C» L § 48 t 
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5. Since the latter half of this passage shows, that sons have no 
right of participation in the mother's goods, if daugh- 
5, For, unless ters exist; but, if none exist, then sons have the right of 
it be so interpret- succession, being intended by the term “ issue f the 
ed» there would be fiber’s estate only can be meant, in the former half of 
tautology. jj| ie text, by the word u parents for otherwise there 

would be tautology. 

8. The author 6. The author, declaring that brothers may 

has. designedly as- divide after the death of the father and mother, pro- 
sooiaud the deaths. p 0um j s a time subsequent to the demise of both as a, 

ther as requisite ht period oi partition; and the association jot their 
to a lawful parti- deaths] appears therefore to be designedly express- 
tioii by brothers. ed. 

7. Can k ha and 7 * Accordingly Qauklia and iikhita say, “ Since 

Likiiita / deny the the family is supported on the inheritance, .sons are 
independence of not independent : but as it wore under the authority 
sons, while their 0 f a father, so long as the mother lives.” They are 
mother lives. not independent of their mother; they are not com- 
petent to make a partition. 

a Vyasa clearly ■ s *. Vyfea- veiy explicitly declares it. “For lae- 

for bid8 separation tnren a common abode is ordained, so long as both 
of coheirs during parents live : but, after their decease, religious merits 

the life of both of separated brethren increase.” 
parents. 

* 

9, Since the author forbids the separation of brethren by com- 
9 Thus parti* raiding them to live together, and prohibits partition 

tion is unlawful with one whose father and mother are living, the asso- 
while either of ciation of their survival is not positively intended in 
them lives t but is the phrase “ so long as both parents live.” Therefore, 
lawful, when both jTone parent be living, partition is not lawful ; but it 
ars <3cad - is so, when both arc dead. 

10. Thus Vrhaspati says: “ On the demise of both parents, par- 
10. Vthaspati ^ on nmong brothers is allowed: and, even while 

confirms this. they are both living, it is right if the mother be past 
child-bearing.”* 


ANNOTATIONS. 

8. ^ The author, declaring.] hi several copies of J Imuta-vahana, I find the name 
of Yajilavalkya here interpolated. Bat it appears from the remarks of yrfktshna, who 
refers the particle etf and” as marking the association of the terms, that Mami before 
cited is the author intended. 

9. The association oi* their survival is not positively intended.] If the association, 
suggested by the dual member in the phrase, <f so long as both live,” were positive, 
dwelling together would not be requisite- in consequence of the survival of one : parti- 
tion might therefore take place while the mother was living, and, might be even claimed 
on her .death while the father was yet living. The author therefore declares it not to 
be positively intended, ^rikfshna. 



ii-iNlH ' .'.A U'-i.U-oKS. 


j j, p;irt it imi wibh dm mui.hcr \< living cuuimt !u* iviaiivr 

vi. Hjs f cxi n*- * :<> t-ho mothers purtienhir properly, and ishiee tin 1 


authorized partition niter the demise of both parents, 
which is indicated by the particle in the phrase "even 
while they arc ? >* >i.l i living,” is thus pronounced to he 
proper; partition among brothers a !.Vei the death of parents is evidently 
relative to tin? lather's wealth. 


laics to pari iiion- 
of Hie iV.Mier’a es- 
tate. 


1 : 


A«. 


rdh 


Vyasn pvojMur.als parti tiuip, in the mothers till;** 
rinse, made with reference elneiiy to her: “ if there 
1 ><: iiiii uy st.a : ■' of «»ne man, by diHeivnt mothers, hid 
'w mi m her, and alike ! >y chess, a, distribution 
uurmg the mothers is approved/' So Vrhasp.-iti say* 
IT the:'..* h* many ?-,pnmg from one, alike in number, 
and in .-ah-m. hut !/>m t.,f rival mothers, partition must 
be ? i ! • ! y tlieio, iireording to law, hy the allotment 

of she vs to tin' inoiliers 

theie is no d iff: on. me in t.lio sons’ sh;.ue. for they are 
equally numerous and of the same tribe, partition is 
to be made hy an allotment to the mother, not to the 
sons. Therefore, as in the case of other wealth of the 
mother's, so in this instance, [of the fathers wealth, 
which is become their property,*] sons have not inde- 
pendent power to make a partition among themselves, 
while the mother lives; but, with her consent, the 
partition is lawful 

. HI. Separation id. Hence, what is said by Gautama and others 

js pronounced by y ]» { partition there is hwreieu* of leligirm.s • merit ff) 
bc a \iSk^ C 6iin°- rA1ll * t ho understood alter tin* demise A" the mother, 
posing the Jiso- 
iber’s. demise. 

la. if then they desire to remain uus*-parat ed , the eldest brother 
bring capable of the ea.ro and management of the 
estate, may take thewhoie; and Hie rod;, should Jive 
under him. as under a father, Tims Manu says, "■ The 
eldest brother may 'take tl.io patrimony entire ; and the 


12, Vva.su u\id 
Yrhaspati diiv.cs 
pari idem in (ht* 
mother’s life iime 
t:> bo made wilh 
reference cliieHv 
!■') her, ui mtaiii 
circumstances. 

13. Since 

i«3. Hoace ii, is 
inferred, that sons* 
have not power to 
divide while the 
mother lives, un- 
less with her con- 
sent. 


15. While 1 lie 
brethren choose \ 0 
remain togcUici'. 
I he eldest should 
have the iiianngC" 
men! *. as only hind 
by Mann and Gau- 
tama. 


rest 1 nay live under him as under (heir father,"!* Wo 
Gautama: "Or the whole may go to the first -horn 
and lie may support the rest as n father/’^ From the 


ANNOTATION'S. 

13. For they are equally mnnurcus and of ike same tribe,] if they were of dif- 
ferent tribes, the share would bo unequal ; viz. four, three, { wo, and one, in the order 
of the classes. If they were not equally numerous, inequality in their rights, as sons, 
might bo apprehended. Chuhitnaiii. 

15. The analogy of the loaf and dull,] To gnaw the staff wus difficult. for ? ho rat ; 
but, it* that were accomplished, the eating of the loaf, which was attached U) In, wjis easy* 
£0 in other eases, according to the circumstances of them,, if one of associated things 
he true, the other may be rightly inferred. Rag. D&ya-taiva. Vide supra. Q., 2, § 25. 

* Achyuta and Qihcrdvna, , f Gautama, 28- 4 

% Mann, 9, 105, 5 Gnu tama, 2b.. 3, 
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particle “or" it appears, IT; a they may either become 
separate or continue to «Ivveli together; and their 
dwelling together must he by consent of all. Thus 
K&rada 'says, “Let the eldest brother, }»y oo.n.sent, sup- 
port the rest like a father ; or let a- y </ linger brother, 
who is capable,, do so. The con i\ uaan.ee of the family 
depends on ability.”* Even, the youngest "being capa- 
ble, may govern, all the brethren. The middlemost of 
course may, being here inferred by the analogy of the loaf and staff. 

15 . Anyone co- 16. But partition, takes place by the will of any 

heir may require one [of the co-heirs], as before intimated, 
partition. * ; 


T\ arada declares 
consent to lie ne- 
cessary, And a 
younger brother, 
being most capa- 
ble, may have the 
charge of the es- 
tate and family. 


17. As appears 
from the provision 
in Kd t y ayan a J s 
text, for securing 
the shares of mi- 
nors and ahsen- 
1 ees, who of course 
have not consent- 
ed. 


17, Accordingly [since partition. by the choice of 
one co-heir is lawful ;T] Katyayaua, treating of parti- 
tion, says: “Lot them deposit, free from disbursement, 
in the hands of kinsmen, and friends, the wealth of 
such as have not attained majority; as well as of those 
who are absent.” So a text expresses, “The property 
of minors should be so preserved until they attain:' 
their full age/’; 


18. The rule of distribution among sons extends equally to them 
and to grandsons and great-grandsons in the male 
line(6). There is not licro-au order of succession follo w- 
ing the order of proximity according to birth. For 
those three persons, the son, grandson and great-grand- 
son, do not differ, in regard to the presenting of two 
oblations at solemn obsequies one which it "was In- 


IS, Partition 
extends to grand- 
sons and great- 
grandsons in the 
male line. 


ANNOTATIONS. 

15. As before intimated.] For it was dee hired, in in aiing of partition, that any 
one person is complete owner of his own weal!!]. FlnUamayi, yrikrsiinn, 

17. Such as have not attained majority/] IHuise age dors noi- exceed fifteen 
years. Qrfkfshna. 

As well as those who are absent j It is here evident, that partition takes place 
without their consent. prfkfshpa, Ghudamani, &c. 

IS- In regard to the presenting of two oblations, Ac. j Where two persons arc 
connected by a common oblation, the one partakes of Urn oblal ion presented at ILo 
other's obsequies, (Vide infra. C. 11. Sect 1. § 38.) M.aheqvan.i. 


* Narada, 13. 5. • f Acliyuta. 

t In the Vtramitrodaya, where tlie whole passage of Junuia-vahana is quoted, this 
text is ascribed to Vishnu. It is not, however, found in Vishnu's institutes. 

(/J) Accordingly where the proprietor of a ta*aluk in Benares died, leaving three sons 
and the first son died leaving a son, the plaintiff, and afterwards the second son died 
without leaving male issue and the plaintiff sued the defendant, the third son, for a par- 
ty ion and his share; and there were surviving besides the parties, two widows of the 
second son, it was held that the plaintiff and defendant each took a moiety by inheri- 
tance arid that the widows should receive maintenance. Dnljeel Sing v / Sk-mumok 
iShifft 1 S, D, A. Rep. '59, 1 Mori. Dig, — Ed. 
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cuinKoiii* oil tlu 1 mum-urn* in piVviCjii, and the other 
which Ls to he tastftd in 1 hi.s manes. Hence it is, that 
Devala says. ‘ A father, a- gs*andtather, and a great 
grandfather, assiduously cherish a newborn son , as 
birds the holy jig-tree,* [reflecting] “ he will present 
to us a funeral repast with honey, meat, and herbs, 
with milk, and with rice and milk, in the season of 
rains, and under the astorism M’agha.” So Can k ha, 
Jjikliita and Y&ma.f 1 A father, a grandfather, and a 
•great grandfather, welcome anew horn son, as birds 
the holy fig-tree, [reflecting] “he will give us contentment with honey, 
and meat, and [especially the flesh of] rhinoceros, and with milk, and 
with rice and milk, in the season of rains, and under the asterism 
Maghu.” From the mention of the great -gran dia ther, it appears, that 
“son” here intends a descendant as low as great-grandsonu Thus, 
since such a. descendant confers benefits on his ancestors up to the great- 
grandfather, by presenting oblations to the manes, the descendant 
within the degree of great-grandson lias an equal right of inheritance 


Us' I't'HrOV* or 

b en e i l t s c o niei iv d 
by them on the 
manes of ances- 
tors. 

Dor ala hlnis 
this : * 


And so do van - 

irbn. T-iL'hifn fcf*. 


19. Not however 
those, whose fa- 
thers are living: 
for they make no 
offerings to the 
manes. 

20. The arbi- 
trary allotment, 
which a father 
may make/ is not 
permitted among 
brothers. 

21. Grandsons, 
whose father is 
deceased, arc en- 
titled to just so 
much as would 
have been Jb: 
share. 


19, Hence it is, that the son and grandson, 
whose own fathers are living, have no right of succes- 
sion ; for they do not present oblations to the manes, 
since they are incompetent to the celebration of 
sol cm) \ obsequies. 

20 After the death of parents, the special dis- 
tribution, [which might have been] made by a father, 
cannot have effect among brethren. But all Un- 
rest, as before explained: must be here again ad- 
mitted 

21. If there be o?n son living, and sous of 
another son j who is deceased,] then one share apper- 
tains to the surviving son. and the other share goes to 
the grandsons howwur numerous. For their interest 
in the wealth is founded on their relation by birth, to 
their own father; and they have a right to just- co 
much as lie would have been entitled t«i. 


ANN OTATIONK 

Hence k is Ac. j The author adds this as a further proof, that the iI:mAii<-r\s sen, 
i hough within those degrees, does not. inherit jointly wiih son's sons, Chuhinmiii ana 
Achy u< ,a. 

20. The special distribution.] The allotment of unequal portions on account of 
of piety and so forth. Chudhnani and Aolivuta. 

All the rest.] (riving fo the first born, or vrii.b holding from him/ the deduction of 
a twentieth part/ (Vide C. 2. § 7*1.) Cliudamani and Achyuta, 

21. Tor their interest is founded on their relation by birth.] The right of suc- 
cession is not founded solely on the gift of a funeral oblation ; but also on the relation 
by birth as son or grandson" Else ike daughter’s son might he supposed to have an 
equal title. Achyuta. 


• * Pippala. f icus religiosa. 

f Tills is the reading of ail the collated copies of Jim ata-vah&n a ; but the trail" 
script of this passage in the Yiramitrodaya. exhibits the name of Gautama, 
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22. The text, which expresses “Among the issue of different 
- fathers, the allotment of shares is according to the 

fathers.”* does not relate to this case [of partition be- 
tween uncle and nephewj-.] For the whole estate 
belonged to the uncle’s father, and therefore the whole 
would belong to him, and no part of it, to his ne- 
phews. Or, if partition is to be made as between 
father and son, under the direction for the allotment 
of shares according to the fathers, the uncle would 
hare two shares because a father has a right to a double portion : and 
the nephews would have a single share. But this is contrary to the ap- 
proved usage of the wise. 


22. A passage 
died concerning 
aiioivnentoi shares 
according to the 
fathers, does^ not 
relate to partition 
between uncle and 
nephew. 


23. But intends 
partition between 
cousins whose fa- 
thers died before 
their grandfather. 


23. The purport of the text, however, is this. 
If there be a numerous issue of one brother and 
few sons of another, then the allotment of shares is 
according to: the fathers. 


SECTION IT. 


Partition with or without specific deduction# — Provision for the 
Mother : and for the Sister. 


24. Two modes 
of partition among 
brothers are au- 
thorized; one with, 
the other without, 
specific deduc- 
tions. * . 


24. In the next place, [after defining the periods, 
when partition among brothers may take place, f] two 
modes of partition among brethren alike by class are 
propounded ; namely, either with specific deductions 
of a twentieth and so forth, or else an equal di- 
vision. 


ANNOTATIONS. 

22, The text does not. relate to this case. Docs it signify, that the same shave, 
which would have been the fathers, is the son’s r or does it direct, that partition he 
made as between father and son? The author successively refutes both these interpre- 
tations. priktshm. 

A variation in the reading of the text, is noticed by Yi^wcvara hhaKa in his com- 
mentary on the Mitakshara. which obviates all ambiguity : viz. u wlmse fathers ore 
deceased*' ( Pramita-pi txkd yam) instead of “whose fathers are different/' Aueka- 
pitikanam.) 

24. Either with specific deductions.] Partition with regulated deductions has 
been already stated (Mann, 9. 112.) Vide 0. 2. § 37: The author proceeds to adduce 
authority for ari equal division. (§ 25.) 


* Yajfiavalkya, 9. 121. 


f Mahegrara. 


% frlkfsbjw. 
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lltmfcfi on.lahw an equal distribution without deduction*. in 
the following pas.sage. after s [leaking of a. father : *• If 
lie he dead, the partition of inheritance should he 
made equally ” So XTeanas .says. “ This rule of parti- 
tion is declared for brethren of various tribes, being 
born of women of classes below the fathers; but the 
distribution among brothers born of women of the 
same tribe is ordained to bo made equally.” Tims 
Paithlnasi says, “ When the paternal inheritance' is to 
be divided, the shares shall be equal.” Yajhavalkya. 
also declares, " Let the sons divide equally the effects 
and the debts, after the death of both parents.”* Tlius, there are two 
modes of distribution ; namely with or without specific deductions. 


25. Equal sharps 
are ordained by 
Marita. 

Uganas. 

Paifchmasi. 

And Yajnav al- 
ky a. 


2(1 It must not be argued, that the practice of 

26. But equal equal partition is indispensable, as the only mode 
distrihuhou is not authorized by lane For the brethren may consent 
niuspenss.i j o. to the deductions .by reason of great veneration [for 
A a opium exists. Lildefsb.] An option exists like that of making or 
omitting partition. 

27. Accordingly, since persons of the present day [who arc 
<•>7- Though ? di- yovmgor brotliei-f] entetain not grout veneration [for 

visio.n will r spec i- their elders,] equal distribution is alone seen in. the 
lie deductions bo world; as also because elder brothers deserving of do- 
now rare. ducted allotments are now rare (a). 

28. If one of the co-heirs, through confidence in his own ability, 
decline his share of the wealth, inherited from the 
Either, grandfather ur other ancestor, something should 
he given to him. be it, only aq>rasi,ha(A) of rice, on 
liis separation, for the purpose of obviating any future 
cavil oil the part of his son or oth«*r heir. Thus Menu 
says, “ if any one of the bivtluvn has a. competence 
from l.i is own oi-ciqmi.ion and desires not the property, 


28. A co-heir 
may relinquish his 
share, taking some 
triflV to obvaue 
future cavil on 
tlie part of his re- 
presentatives. 


ANNOTATIONS 

25. Two rnodr-s of pari it inn § 2 h. Two modes of distribution § 25.'] Constitu- 
ting an optional air cm native. Chutamani. A regulated not an optional alternative, 
(yrjkfslinc 

27. Like that, of making or omitting partition.'] Entrusting the estate to the 
management of Urn eldest bo>! her, the rest live anch*r him as under a father: this is 
omission of partition. Separation is the making of partition. .\L 1 he 9 vara. 

28. Any future cavil on the part ofhia son.] Or recourse io litigation on the. 
plea, that his father did not relinquish ills share. Audi 09 vara, 

* Y;ijfiavalkya,' 2. 118. Vide supra, § 1 . 

f piikfshna. 

'(«) See 1 Sir, H. L. 133, 193. 2 Colch. Dig. 551: 2 Maen. Pane, IL L. 17: 
1 Mori. Dig. 305. 480.— Ed. 

(ft) Forty eight double handfuls.— AY. 
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\s Manu anil I ie may bo debarred from his share, giving him some 
Hijtliivalicya have trifle in lien of a maintenance/ 5 * So Yajnavalkya, ; 
provided. ' The separation of one who is able to support himself, 

and is not .desirous of participation, may be completed 
by giving him some trifle.”^ 

20. The mother 29. When partition is made by brothers of the 
shares equally whole blood, after the demise of the father, au equal 
share must he given to the mother. For the text 
expresses, <m The mother should be made an equal 
share.”;j: 

30. Since the term mother intends the natural parent, it cannot 
‘■’0 Ami. <>x- also mean a step-in other (n). For a Avo.rd employed, once 

pounded. ■ * cannot bear the literal and metaphorical senses at the 

same time. 

31. The equal participation of the mother with the brethren 

3] If no tfoj n- ^ no separate property had been given to 


with her sous at* 
icr the father’s 
demise. 

A text cited. 


the woman. But, if any have been given, she has half 
[a share. §] And, if the father makes an equal parti- 
tion among his sons, all the wives [who have no 
issuejj] must have equal shares with his sons. So Yaj- 
havalkya declares: “If lie make the allotments equal, 
his wives, to whom no separate property has been 
given by their husband, or their father-in-law, must 
be rendered partakers of like portions.”®! “ To a woman, 
whose husband marries a second wife, let him give an equal sum, as a 
compensation for the supersession, provided no separate property have 
been bestowed on her: but, if any have been assigned, let him allot half.”** 


rate property had 
been given to the 
woman, sJie had a 
share. At a parii- 
i ion by f he father, 
all his wives par- 
take. Yajfiaval- 
kya is authority 
for tins. 


ANNOTATIONS. 

A different interpretation of the passages here cited, which is maintained by the 
author of the Trnkaea, and which disagrees with ihe Milakshara and other authorities, 
is confuted by Orikrskmi and Achyuta. 

31. But if any have been given, she has half.] Although this properly relate to 
flic case of a superseded wife, yet if. may be so assumed in the present case also ; con 
for m able with the maxim, that the sense of the law, as ascertained in one instance, is 
applicable in others also, provided there be no impediment. Cliudamani. 

If the reasoning be equally applicable, an interpretation of law, ascertained in one 
case, is admitted in another. Therefore, a son must give, both to his mother and step- 
mothers, allotments equal to half his own share, if separate property have been bestowed 
on them, because that is ascertained to be the law in the case of partition made by the 
father. Mahcqvnra. 

Provided no separate properly have been bestowed on nor.] This is the reading of 
the text, as it is cited by the author of the Tatva. In many copies of Jlmfita-vahaua, 
the reading is “them” (yasum) for “ her” (yasyai). It is ail error' of the Irausscriber ; for 
the context requires the singular number. Mahe$vm*a. 

* Manu, 9. 207. f 'Yajnuvnlkya, 2. 117. 

;]' Vrliaspati. It is the sequel of the passage cited in Cli. 2 , § 35. 

§ Make 9 vara. || prtkfshm. % Yaj ha va Iky a. 2 . 110 . ** Yajfiavalkva, 2 149, 

(a) 1 Mod. Dig. 323. According io Bengal law a sdcpmol-hcr dorm not inherit to 
her stepson, Naraimc Dihh v. Hi, did or Ho:i. 1 IX A. ikp- 39 and other cases men- 
tion in I Mori, Xb'g\ 323.^-AV/. 
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Wives of t.l 10 father [ meaning, 1 rttop-n»oLlitTs v j who have no 
male itisuo. nub those who are mothers of. sons, j nrast 
be rendered*] equal sharers [with the son.*] So Vy£sa 
ordaius i; Even childless wives of the father are pro- 
nounced equal sharers ; and so are all the paternal grand- 
mothers : they are declared equal to mothers.” Vishnu 
likwise says, ;; Mothers receive allotments according to 
the shares of sons ; and so do unmarried daughters.^ f 


32. Hut those 
vrives one/ , who 
have no inale is- 
sue, take shares. 
Vyasa and Vishnu 
confirm this. 


33. The wife's 33. According to the shares of sons.] As sons are 

portion, like ^ a entitled to four shores, three, two or one, in the order 

son’s, is according r t j ie classes : so are the wives also, 
to her tribe. 

34. So is the 34 Unmarried daughters, likewise, following the 

daughter’s : and allotments of sons, take a. quarter thereof Thus Vr- 
her share is a quar * j ias p a ^j gavS| 14 Mothers are equal sharers with them ; 

declared \v *Vr- nml daughters are entitled to n fourth part.'’ 
baspati* 

35. A son has three parts and a daughter one. So Kafcy^yana 
35 She has one ^ ec ^ ares : " ^ or unmarried daughter a quarter is al- 
part and lie has lowed: and three parts belong to the son. But the 
three : as &%&- right of the owner [to exercise discretion] is admitted 
yana ordains. when the property is small” 


ANNOTATIONS. 

Let him allot half] The allotment of a moiety implies that the other moiety is 
completed by the woman’s separate proffer ty, Klse so much only should be given as 
will make her allotment equal to the sun’s. Mahd^vara. 

, 32. Childless- wives of the father ] A certain author supposes this to relate to 
partition made by sons, because the father’s wives, whether mothers of sons or childless, 
take one share apieceuxt a distribution made by the father. But that is erroneous : for 
it is inconsistent with the remark, that the word mu: her does not signify step-mother 
(§30.) filkrshna and Aehyuta. 

Grandmothers.] When the father divides Ins own father's property with his sons, 
it is rigid- that he should give to Ins own mother, ou whom no separate property has 
been bestowed, a share equal to his own. But, if there be any childless step-mothers, 
he need not give them allotments oat of the grandfather’s estate, but food and raiment 
only; for they cannot be intended by the word grandmother, and the analogy of i in- 
step-mother holds good. Cimifimuni. 

Some says, that the word grandmother here signifies the father’s natural mother; 
for the reasons before explained. But others infer front the use of the plural number, 
and the mention of “all,” that all the wives' of the grandfather shall have shares, 
^rikfshna. 

; The first is ChuA&mani’s interpretation, which is refuted by M&hegvara, who main- 
tains the second opinion. 


* Bagh. on Daya-bhaga. 
f Vishnu, 18. 34—35. 
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30. Tf the funds be small, sons must give a fourth part to. daugli- 
36 . But, if the tors, deducting it out of their own respective shares, 
fluids be small, Thus Mann says, “To the maiden sisters let their 
the sous must brothers give portions out of then* own allotments 
contribute so respectively : let each give a,, fourth part of his own 
' respective 111 allot- distinct share : and they, who refuse to give it, shall 
meats* " ’ be degraded.”* 


37. Daughters 
do not take por- 
tions ia right ; of 
inheritance. 


33. But. because 
the brethren are 
bound to defray 
tile charges of. a* 
sister’s marriage 
and a brother’s 
initial ion : as de- 
clared by Ydjila- 
valkya. 


Let each give.] From the mention of giving, and the denim- 
elation of the penalty of degradation, if they refuse, it 
appears, that portions are not taken by daughters as 
having a title to the succession. For one brother 
does not give a portion out of his own allotment to 
another brother who has right of inheritance. 

38. Thus YSjnavalkya, saying “Uninitiated 
brothers should be initiated by those for whom the 
ceremonies have been already performed; but sisters 
should be disposed of in marriage, giving them as an. 
allotment, a fourth part of a brother’s own share ;”*}* 
declares the obligation of disposing of them in mar- 
riage, not their right of succession. 


39. If the wealth 39. Thus, [since the daughter takes not in righ t 

be great, a suffi- of inheritance ;J] if the wealth be great, funds suffi- 
mipkals, and not ^ or ^ ie nuptials should be allotted. It is 

a quarter part, is not an indispensable rule, that a fourth part shall be 
given- assigned. 


ANNOTATIONS. 

36. If the funds be small ] If the properly bo not sufficient to defray iho nup- 
tials of a daughter with a fourth part of the amount receivable by a son, the funds are 
said to be small In such a ease a partition is made exclusively among the brethren ; 
and afterwards the daughter’s nuptials are defray ( d with contributions from their res- 
pective allotments, 

Out of their own allotments respectively.] This is according to 1 lie usual reading 
of the text. Yachcspati Mi$ra reads and interprets sveblryail svebhyaK f taken from 
their own brothers/ instead of svehhyoli ’.mgebhyaK *oufc of their own allotments,’ The 
author of a commentary on the Daya-bhaga, to which Haghunondaba’s name is affixed, 
censures that variation of the reading. 

37. Not as having a title to the succession.] The doctrine of the Mitakshara, 
that the daughter has a right of inheritance like the son, is thus refuted, Ilagh. on 
Daya-bhaga. 

38. By those for- whom the ceremonies have been performed.] Mahctjvara quotes 
and refutes the author of the Tatva, as maintaining, on the authority of this text, that 
the charges of a sister’s marriage are to be defrayed by those brothers only who have 
been initiated. But no passage of such an import has* been found in the Daya-tatva. 

39. It is not indispensable that a fourth be assigned.] Tor a passage of Vishnu |j 
cited by [Vdchespati] Migra and the rest, provides, tliat “the son should defray the 
initiatory “ceremonies [of other sons] and nuptials of unmarried sisters, suitably to the 
wealth.” The Batnakara and the rest, concur in this. Bagh. on Daya-bhaga. 


* Mann, 9, 118. f Yajhavalkya, .2, 125. % Mahegvara. \\ Yisbriu, 15. 31. 
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40. The allot- 
ment of a quarter 
implies an equal 
number of sous 
idiJ i dau duel’s. 


This alloLmcufc of a fourth part if the funds he small*] must 
he understood as applicable only, where the number 
of sons and daughters is equal. For. if the number be 
unequal, either the daughter would have a greater 
portion, or the son would be entirely deprived of pro- 
perty, But that cannot be proper, since the son is 
principal [in relation to the inheritance.] 


•U. It is stated ns an objection, that, as the defraying of the 
41 W i» nupthd-3 of a sister is an indispensable obligation under 
meu f £u" v suppTjrr fbe tvxt of Narada, which expresses, “ If no wealth, of 
of the specific d- the father exist, the ceremonies must without fail be. 
lot.Tufi.nt: grounded defrayed by brothers already initiated ; contributing; 
oil. .a , passage oi ou t of their own portions f-j- the impoverish- 

ASial<lua * meat of the brothers is no exceptionable consequence, 

42; That is wrong. For the text is intended to provide ibr 
initiatory ceremonies of brother ; and the reading of 
42 . Itemtdioa it, * which expresses, that “ the ceremonies of brethren 
of that argument. m ust be defrayed by those who are already initiated,” 
is unauthentie4 and the initiation of a brother was 
the subject treated of. It had been already said, “ For those, whose 
forms of initiation have not been regularly performed by the lather, 
these ceremonies must be completed by the brethren out of the patri- 
mony.” § Here the pronouns “those” and “whose” are in the masculine 
gender. But this text immediately precedes the one before cited (“ li- 
no -wealth of the father exist, &e ”) That passage therefore relates to 
the initiation of brothers. 


ANNOTATIONS; 

40. If the iiuiiibei bo unequal. | ]f there be four sons ora greater number, arid 
only one daughter, she lias a larger portion. If there be four daughters and one son 
he is deprived of wealth. (,Mkibhm. 

42. The reading which expresses “core monies of brethren” is unau.tlicuf.ic ] Some 
writers, who so read the text, interpret brethren as signifying brothers and sisters (the 
feminine word being merger in the masculine term :) and they infer that the coreiaouits 
of both are intended. The author refutes that opinion. Ohddamani. 

The passage relates to the initiation of brothers,] Is not then the defraying of a 
sister's nuptials enjoyed? Thou art mistaken in that supposition. The marriage of 
a sister is an indispensable obligation. What then? On the demise of the father, the 
obligation of completing the initiation of brothers devolves on the brethren. But, in 
regard to the marriage of a sister, the authority devolves on the grandfather by the 
death of tl;o father; and on the brethren, if the grandfather be dead. Thus, in a case 
where the disposal rests with the grandfather, theybrethren, though not competent to 
dispose of their sister in marriage, might be. liable to impoverishment, iiagh, on 
Daya-bhaga. ‘ 


1 * Mahc^vara. ■ . f Narada, 13, 34 

■ $ The reading here censured occurs in the Batnikara, Chint&mam> &c. viz., bhrd- 
tfnam. purva-sanskftaih ia place of bliratrbhili purva-sanskftaili* The latter is the 
reading' in the ’Viramitrpdaya, Daya-tatva, &c, 

§ Sf&rada, 13, 33* i 


43. Conclusion. 


43. Thus partition of the wealth of the father, grand- 
father or other ancestor [has been fully explained.*] 


CHAPTER IT, 


Succession io WohiOTf's Property. 


SECTION T. 

Separate Property of a Wonion d-yiu cd and explained. 


I. In the next place, for the purpose of teaching rhe distribution 
1, The peculiar a woman’s separate goods, such property is first 
properly of a wo- described. On this subject Vishnu says, “Wlmt Las 
man is of various been given to a woman by her father, her mother, her 
sorts ; a,a enume- son? or ] ier brother, what lias been received by her fee- 
xaect ey fo re the nuptial fire, what has been presented to her 

on her husband's espousal of another wife, what has boon given to her 
by kindred, as well as her perquisite, and a gift subsequent, arc a 
woman’s separate property 


2. K&byfiy&ua defines a gift subsequent. ' ; What has been, re- 
2- One sort ceived by a woman from the family of her husband at 
termed gift subsc- a time posterior to her marriage, is called a gift subse- 
quent, is deiiued quent ; anu so is that which is similarly received from 
by KAfcywyaaa* the family of her kindred. "Whatever is received by 
a woman after her nuptials, either from her husband or from her parents, 
through the affection of the giver, Bkrgu pronounces to be a gift 
subsequent.” 


ANNOTATIONS. 

In fact, after the demise of the father and grandfather, the brother also is bound to 
defray his sister’s nuptials, as having the authority to dispose her in marriage. There- 
fore, as the brother may be impoverished by defraying the, initiatory core monies of nu- 
merous brothers, so it is no exceptionable consequence that he may he impoverished by 
defraying his sisters nuptials. This should be considered by the wise, yrfkJshna. 

The ceremonies of brothers include marriage, according to some authors. But 
[Vachespati] Mi^ra here explains them as terminating at the investiture with the sacri- 
ficial thread! Badi. on Daya-bhaga- 

2. At a time posterior to her marriage.] It is thus evident, that presents given 
by her father, her mother, her brother, or her kindred, (■§ i.) intend what is given at any 
other time. Achyuta and prlkrshna. 


* ChudyuTiani, 
t Vishnu, 17, Js, 
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3. By the word “ kindred” her father and mother are denoted, 
3 Interprets ® enc ^ ^ ie meaning m tliiw : any thing received suUse- 

tioiiof his text. " T len % to the marriage, from [material or paternal 
uncles or other*] persons who are related through the 
father or the mother, or from those two parents themselves ; or so re- 
ceived from the husband, or from his family, namely, her father-in-law 
and the rest ; is a gift subsequent. But the term 4 kindred/ in the 
text of Vishnu, intends maternal uncles and others ; for the father and 
the rest are specified by the appropriate terras : either the husband, or 
the parents, inherit that which was received at the time of the nup- 
tials, according to the difierence between marriages denominated 
Brahma, frf\, and those called Aei.mi and so forth, 

4, A] ami and Katyayana describe the separate property of a 

woman. “What was given before the nuptial fire, 
4. Sis sorts arc what was presented in the bridal procession, what lias 
* !,oJ v * ai . iU been. «.:onferred on the woman through affection, and. 
aut Vtlt, b i 0 <ula > what lias been received by her from her brother, her 
And bv N4rada mother, or her lather, are denominated the sixfold 
property of a womanVf • So Narada says : “ What 
was given before the nuptial fire, what was presented in the bridal 
procession, her husband’s donation, and what has been given by her 
brother or by either of her parents, is termed the sixfold property of a 
woman.! - 


ANNOTATIONS. 

Prom the family of her kindred.] Several variations in the reading of the text 
have been remarked; the most material of which is at the close, of if, here read, 
bandliu-knlafc tat ho, 'similarly from the family of her kindred/ but in the Minikshara, 
c\:c. idi r-kidat tatlia, ‘ from her fathers family / and in the Kafcn'ikara and other com- 
pilations, Sva-kuLit taiha, ‘ from her own family.* The text is cited again, Section 
3 . § 16 . 

3, from his family, namely her father-in -buy, &e.] It thus appears, that a present 
given to a woman by her son. which is noticed in VialimPs text L), is not [techni- 
cally] included among gifts subsequent, since the son cannot be here comprehended 
under the terms “ kindred” and s< family of the hubbaud/* in the sense in which they 
are hero used ; for the sou’s relation is immediate, ^nkfslma. 

Either the husband or the parents inherit.] The meaning is this : the technical 
term “ gift subsequent’* is useful relatively to the brother’s succession to property, 
under that denomination, left, by a childless woman. But the brother is not heir to 
what was received by her at life time of her nuptials: since the husband is successor 
in the instance of a marriage celebrated in one of the live forms called Brahma, &c., and 
the parents are so in the other three marriages named Aqura, &c. or, on failure of them, 
the Broilier-in-law and so forth. Hence the term would be useless, if its signification 
were general. Or, if the contrary term were taken as comprehending ' it, a limitation 
must be argued in the text “which specially declares the succession of the husband and 
the rest; because it would contradict the passage concerning the brother’s right of 
succession. Tims, under the nnxim "prevention is better than remedy/’ (literally 
• <c better not touch mud than wash it off/’} the use of a term which obviates that diffi- 
culty was proper. . frlkrshna. 

4. Conferred on the woman’ through affection.] This passage Is read differently 
in most Quotations of the text: a given in token of love/* dattaneha prfti karmatii, in 
place of aatran eha prftitah striyai. 

frlkfslina. 


*1* Mam?, 9; 194. 


$ 'Narada, 1& 8 . 
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5. Katyayaua explains this ; “Wliaiis given to women at the 
5, Eciivajana time of their marriage, near the nuptial fire, is cele- 
defines gilt be- brated by the wise as the women’s peculiar property 
fore the nuptial bestowed before the nuptial fire. That again, which 
&e > a woman receives while she is conducted from the 

And gjff; pre- parental [abode, to her husband’s dwelling,] is instanc- 

senlod in -the ec | as the separate property of a woman, under the 
bridal procession. mme of ^ 

presented in the bridal procession.” 

G. Since the term “ parental” is derived from a complex expres- 
sion, of which one member only is retained, the presents, 
0. Exposition which she receives from the family of either her father or 
of the text. her mother, while she is conducted to the house of her 

husband, are gifts presented in the bridal procession. 


7. The word 
d'jyu, in the pas- 
sage above cited, 
signifies not heri- 
tage, but, gift. 


fi Her husband’s donation” (daya) is wealth given (datta) to her 
by her husband ; [not, as the word might be supposed 
to signify, the heritage of her husbaud .*] For Mann 
and others [viz., Kaiyayana and Vishnu] - ] notice that 
which is given (datta) to her by him, without mention- 
ing Ids donation (daya,) and Narada specifies donation 
(daya,.) without any separate notice of given (datta.) 


8. Other in- 
stances occur of 
that use of the 
term j as in a pas- 
sage of K&tyaya- 
na. 


8. In other instances also, <f husband’s donation” 
is used for wealth given by the husband. Thus Kat- 
yayana says, “ Let the woman place her husband’s 
donation as she pleases, when he is deceased : but, 
while he lives, she should carefully preserve it, or else 
[if unable to do soj] commit it to the family.' ”(a) 


ANNOTATIONS. 

6. One member only is retained,] The term paitrka may signify pat ernal, as derived 
from pitr, father ; or parental, as deduced from the complex expression matr pitr, father 
and mother, retaining the single term pitr, according to a grammatical rule for reject- 
ing the feminine word in such instances. Panini. 1. 2, 70. 

This is according to a reading of the text, which is countenanced by the Itatmikara, 
and Chintamagi : but the Smrti-Cliandrika and Mitaksluira read pitur grhat ‘from the 
father's house/ instead of paitxkat < from the parental [abode]/ 

Prom the family of either her father or her mother.] Is not the father’s house 
properly signified by the word parental ? 59 Tor the mother’s abode is the same with 
the father's. What use then is there in interpreting the term 33 signifying parental, 
instead of paternal ? The author shows the use of that interpretation, if comprehends 
the case of her being carried from the house of her paternal grandfather, or from that of 
her maternal grandsire and so forth. Maheqvara. 

7. Her husband's donation.] Gift is the literal interpretation of the word daya. 
Inheritance, or succession to the estate of a deceased person in right of relation to him, 
is a metaphorical sense of the same term. Lag In on Daya-bhaga, 

8.. Thus Katyayana says.] The passage of Kaiyayana, here cited, is explained by 
Chantey vara and vachespati Migra, conformably with the opinion of the author of the 
Prakdqa, as intending property which has devolved on a widow by the death of her hus- 
band leaving no preferable heir; as well as property accruing to her, during his life-time, 
by his consent : the first part of the . passage being referred to ihe one ; and the second 


* Achyuta, pdkrshnn, &c. f ^rlki-alma. 

(a) See 1 Mori Dig. 312. 


t Achy uta, prlkfslit»a, &c. 


IIINM? LAW - I»i')OKS. 


■). Tin 1 , moaning of the* passage is tills : wealth given, toiler by 
her husband, she* may dispose of, as she pleases, when. 

0. Exposition he is dead ; but, while he is alive, she should carefully 
of the foxh preserve, it. This is intended as a caution against- 

profusion. 

10. So the text of Vyh.su, ooriceridng the limits of the value 

which may be given by her husband, [exhibits the 

10. Confirmed same term.*] “'A present, amounting to two thousand, 
by a passage oi. (panas) at the most, may he given to a woman, out of 

the wealth : and whatever property is given to her by 

In. ■which the her husband, let her use as she pleases.”*?'' As far as 
same term occurs two thousand [panas] a- present may be given t'* a 
jiml must it? taken v/oman but not move. In answer to the question hv 
whom given ? the r-onstructmu reigns to tiie word hus- 
band contained in the text ; and one not contained in it must not be 
assumed. Thus the term (deya) "may be given* retains the literal 
sense of the verb (da) to give. But, since so much as is her deceased 
husband's estate, belongs to the widow, the sense becomes metaphori- 
cal [under another interpretation ;] and that is not reasonable. 

11. And whatever property is given to her by her husband, let 

11, That pas- ter use as she pleases,] Hence [since the text relates 
sage does not ii- to a gift made by her husband, and not to an allot- 


ANNOTATIONS. 

to the other subject. The close of the passage is interpreted, as directing the widow* to 
commit herself tot be cure of her husbana’s family, if there be no property left by him. 
Ilaluyudha and barijaia arc cited as authorities for the different interpretation adopted 
in the text. 

Commit it to the family.] Entrust it in her husband’s family 3 as her mother-in- 
law, sister-in-law, ike. Maheevara. 

If she herself caimot preserve if, lei her commit ii. to, or place it with the family. 
Some authors interpret this, 1 if she cauuM subsist on that, wealth, “let, her commit, 
’herself to the family ;* that is, taking refuge vvitli the family, let her pass the time with 
them. <fdkrshi*a. 

This is a wrong inlerprehtion, for it rs inconsistent with the premises. Achyuta. 

10. A present amounting to two thousand at most,.] Copies of this as of other 
compilations differ in the reading of the first words ; which iu some transcripts stand 
Dvisahasra-papo day ah; in others, Bvisahasrali paro dayafi, or Dvisahasra-paro d avail, 
hut in the text of the Mahabharata, whence apparently the passage is taken, Trisahasra- 
paro day all, e three thousand at most? The second is the reading, which agrees best 
with the remarks of Chandt^vara and Mitramiqra on the text. 

. So much as is her husband’s estate.] The whole estate, of her husband who dies 
leaving no male issue* Make g vara. 

11* Hence the alleged conclusion must be rejected.] A different interpretation 
of the first part of Yyasa’s text makes it relate to an annual allotment to a woman for 
her maintenance,' which is restricted by that passsage not to exceed the sum specified. 
The Praka$a, c|uoted by Chanleqvara, and the Vlramitrodaya, give this construction to 

" * . Maheqvara. . 

f A passage nearly resembling this quotation occurs in the Mahabharata, Dana- 
darma, 4fi, ?23, 
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. , merit delivered to her by an umpire aci msting the sue- 

ticipation of her cession ;* * * § J the alleged conclusion, tuafc the widow is 
husband’s estate, competent to take so much of the property of her hus- 
band, who has died leaving no male issue, as amounts 
to two thousand [panasj and not the whole estate, must he rejected 
by the wise. ■ : 


12. This and [the right of the widow to take the 
whole estate of her husband who leaves no male 
issuefl will he discussed at full length [under the 
head of succession to the estate of one who has no 
male issue.J] 

valkya explains [a woman's property :§] What has 
been given to a woman [before or after her nuptials, ||J 
hy the father, the mother, the husband or a brother, 
or . received by her at the nuptial lire, or presented 
to her on her husband's marriage to another wife, [as 
also any other separate acquisition.] is denominated a 
womans property ”11 

11. That wealth, which is given to gratify a first wife by a man. 

desirous of marrying a second, is a gift on a second 
marriage : for its object is to obtain another wife 
[with the assent of the first.] (a) 

15. So Devala says ; “ Fler subsistence, her orna- 
ments, her perquisite, and her gains, are the separate 
property of a woman. She herself exclusively enjoys 
it ; and her husband has no right to use it, unless m 
distress.”** 


12. This sub- 
ject will be re- 
sumed in another 
place. 

, 13. Y<j& 

13, Yajnava!- 
kya describes the 
separate property 
of a woman. 


14*. Explana- 
tion of hia text. 


15, A. passage 
of 'Devala on ,a 
woman’s peculiar 
property. 


• AIN Is OTA TIOIn S. 

the text, and do not consider it as reinring to a widow who lias of course a provision out 
of her hwaband’a estate* The interpretation, which JImuta-vfdiaiia refutes, is not found 
in any of- the compilations now received as authority. 

15. Subsistence.] What remains of that which is given for her food and raiment. 
Gains.] Interest on loans, and so forth. Che dam an i and prikrshna, Ac. 

Perquisite.] This will be explained under the head of succession to a woman’s 
separate property, Chuddmaui. 


* Maheqvara. 

f prikfshiia and Achyuta. 

% Chudamaniand Qrlkrshna, Ac. — Vide C-. 13. 

§ Crikrshna and Achyuta, 

|| Crikrshna, Ac. , 

<f[ YAjfiavalkya, % 144. 

m The first term of fids text is read Yi'ddhi in the Smrllchaiidnku and is inier- 
’"'prefced * wealth given by the father or other person for increase of prosperity.’ The 
Madana-ratna and other ‘authorities read and interpret, as here, Yitli 4 wealth given by 
the father or Others for subsistence. 5 

(a) $ec? 1 Str, II- L, 53. 3 Colebr Dig- 55$, 
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3UL Vyariii also : Whatever is presented at the time of the imp- 
^Aml one kbils to the bridegroom, intending [the benefit of the 
rt r Vv*isi" m bride;] belongs entirely to the bride; and shall not 

be shared by kinsmen. 51 

17. Intending.] .Designing, that it shall appertain, to the bride. 

It is not meant, that the property becomes tier’s, even 
without sueli intention. Accordingly the time of 
nuptials is here stated illustratively; and not as the 
sole motive. For the will of the giver is the cause of 
the following authentic text does not specify, that it 
must be at tlie time of the nuptials. What is pre- 
sented to the husband of a daughter, goes to the woman, 
whether her husband live or die ; and, after her death, 
descends to her offspring. 55 Here the giver’s intention 
is not specified ; because it is implied by the word 
daughter. 


17. .Exposition 
of this passage. 

property. So 

What is at any 
time delivered to 
the husband for 
the benefit of the 


wife, belongs to 
her. 

IS. Since various sorts of separate property of a woman have 


18. The num- 
ber of six sorts 
(§ 4,} is not res- 
trictive ; whatever 
is at her sole dis- 
posal, is a* wo- 
mans separate 
property. 

V 19, 

10. Katyayana 
expresses this 
meaning. 


20. Exposition 
of his text. 


The husband 
has power over 
wealth earned by 
Ids wife, or ve- 
, ccived in presents 
from any other 
but kindred. 


been thus propounded without any restriction of num- 
ber, the number of six, , [as specified by Maim and 
others,*] is not definitely meant. But the texts of 
the sages merely intend an explanation of woman’s 
separate property. That alone is her peculiar proper- 
ty, which she has power to give, sell, or use, indepen- 
dently of her husband’s control. 

K&tyayana expresses this rather concisely : " The wealth, 
which is earned by mechanical aits, or which is re- 
ceived through affection from any other, [but the 
kindred,] is always subject to her husband’s dominion. 
The rest is pronounced to be the woman’s property.” 

20. Over that, which has been received by her 
“ from any other” but the family of her father, mother, 
or husband, or has been earned by her in the practice 
of a mechanical art, [as spinning or weaving, f (a)] her 
husband has dominion and full control. He has a 
right to take it, even though no distress exist. Hence, 
though the goods be hers; they do not constitute 
woman’s property ; because she has not independent 
power over them. 


ANNOTATIONS. 

These terms are otherwise interpreted in the compilations of other schools, as the 
Ilatmikara, &c. viz. Gains.] Wealth received from kindred, Batn. K seem'd from any 
person as an, offering to gratify Garni, or some other goddess. Vlramitr. 

Perquisite.] Wealth given to a maiden on account of soliciting her in marriage. 
Batnikara. 

* Vide § k prlkrshna, 
f Maheqvara-* 

(a) 1 Mori. D% 23a, 505, 506. ■ 1 Stranges II, L. 26 31 f 
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21. But in other descriptions of property excepting these two, 
the woman has the sole power of gift, sale or other 
21. The wife alienation. So KAty&yana declares. “That which is 
has sole power received by a married woman or a maiden, in the 
iiZ * f nronertv house of he¥ h ^band or of her lather, from her 1ms- 
1 * band or from her parents, is termed the gift of affec- 

K&tyayana de- tionate kindred. The independence of women, who 
fines gift of affec- have received such gifts, is recognised in regard to 
tionate kindred. that property ; for it was given by their kindred to 
soothe them, and for their maintenance. The power of 
women over the gifts of their affectionate kindred is ever celebrated, 
both in respect of donation and of sale according to their pleasure, even 
in the case of immoveables” (a ) . 


22. What is obtained from kind relations, [meaning persons of 
22. Explana- ^er father’s family or her mother’s,*] is the gift of aft 
iioa of the text. fectionate kindred (6). 


23. But in the case of immoveables bestoVed on her by her hus- 


23. Immoveables 

f iven to her by 
er husband may 
not be aliened by 
her. 

A passage of 
Narada proves 
this. 


band, a woman has no power of alienation by gift or 
the like(e). So N&rada declares : “What has been given 
by an affectionate husband to his wife, she may con- 
sume as she pleases, when he is dead, or may give it 
away, excepting immoveable property .’’i* It follows 
from the specific mention of “ given by a husband 
that any other immoveable property, except such as 
has been given to her by him, may be aliened by her. 
Else [if this text forbid donation in the case of immove- 


AJfNOTATIONS. 

21. From her husband.] This reading of the text is conformable to the quota- 
tion in the Kalpataru and other compilations. But the Mifcakshara reads ft from her 
brother,” 5 bhratuE, instead of “from her husband” bhartuK, and is followed by Chan- 
deqvara and many others. Another variation occurs in the first verse of this stanza, read 
by Chandegvara Kanyaya sardham u with a maiden,” instead of Kanyaya vapi, “or by a 
maiden.” It is censured as an erroneous reading by Y ache spat. i Migra. 

23, From the specific mention of “given by a husband.”] The author of a com- 
mentary, to which is affixed the name of Raghunandana, remarks in fin’s place, r Hence 
it is true, that a woman is entitled to give away even hhmoveable property received by 
the demise of her husband.* As the doctrine, which is here hinted, is opposed by the 
whole current of authorities, and receives no countenance from Raghunandana himself, 
in his undoubted work the Daya-tatva, this passage cannot be considered as of weight 
to shake the opposite doctrine, which denies the widow's right of alienation unless 
under very peculiar circumstances* The authenticity of the commentary itself, as a work 
of Raghunandana, is more than doubtful. It is of no celebrity : and is suspected to 
be the work of some later writer, who has assumed Eagkunandana’s name and desig- 
nation. 


* Daya-tatva. 

f Not found in Narada’s institutes ; but cited in the Mitdkshara, JLlaln&kara, &c. 
(a) See 1 Mad. H. G. Rep, 87 : 1 Strange. H’. L* 28.— Ed. 

(h) See 1 MorL Dig, 260.—AV/. 

(e) See I Mad. H. C. Rep, 91 ; l MorL Dig. 

.■ *• 
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Oilier immnvc- in general/'] the preceding passage concerning 

abies may be alien- power of women in respect of donation and of sale, 

ed, ° “ according to their pleasure, even in the ease of im- 

moveables/’ would be contradicted. 

24. However, if the husband have no means of subsistence. 

without using his wife’s separate property, in a famine 
or other distress, .he may take it in such circum- 
stances : but not in any other casefdt). So Y&jnavalkya* 
declares: “A husband is not liable to make good the 
property of his wife, taken by him in a famine, or for 
the performance of a duty, or during illness, or while 
under restraint.”/ K£tyayana, again, denies the right 
of the husband to do so in any other circumstance : 
" Neither the husband, nor the son, nor the father, nor 
the brothers, can assume the power over a woman’s 
property to take it or to bestow it. If any one of 
these persons by force consume the woman’s property, 
he shall be compelled to make it good with interest, 
and shall also incur a fine. If such person, having 
obtained her consent, use the property amicably, he 
shall be required to pay the principal, when he 
becomes rich. But, if the husband have a second wife 
and do not show honor to his first wife, he shall be 
compelled by force to restore her property, though amicably lent to 
him. If food, raiment and dwelling be withheld from the woman, she 
may exact her due supply, and take a share [of the estate] with the 
co-heirs.” 

25. If the husband, having taken the property of 
25. If she be his wife, live with another. wife and neglect her, he shall 
neglected by her ] )e compelled to restore the property taken by him. 

cSefc°ai)ifdvifliDn Ifhe do not g ive Iier &<>d, raiment, and the like, that 
from him. also may be exacted from him by the woman. 


2*L. In distress, 
a husband may 
use his wife’s pro- 
perty : as declared 
by a passage of 
Yajfiavalkya. 

But in no other 
case. 

Kiity ay ana di- 
rects a woman's 
property to be 
restored, with or 
without: interest ; 
according as it 
was taken by her 
consent or against 
it; 


26. Conclusion. 


2(>, Thus a definition of woman’s property has 
been propounded. 


ANNOTATIONS. 

24. She may enact her due supply.] She may take wealth (for the term sva sig- 
nifies wealth) sufficient for food and raiment, &c„ She shall obtain from her husband 
so much as may be ordered by the king. But, if her husband be dead, let her receive 
an allotment from his co-heirs, Mahegvara, 

She may exact her own ; that is, her due supply of food and raiment. She may 
take from the co-heirs of her husband, that is, ' from her brother-in-law and the rest, a 
share, or the portion appertaining to her husband. Some interpret the text ; f She may 
exact from her husband’s co-heirs her own allotment, consisting of fopd, raiment, &e.* 
This is, however, an erroneous interpretation; for the same meaning is deducible from 
the single term sya/‘ her own.” prikrshna. 

* Qrtktskm, f Yajiiavalkya, 2, 148* 

{<) Sec 1 Strange IL 
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SECTION II. 


Succession of a woman’s children to her separate property. 


1. Mauu pro- 
pounds the suc- 
cession to a wo- 
man's property. 


2 . 


L la the next; place partition of woman’s pro- 
perty is explained. On that subject Mann says, 
<£ When the mother is dead, let all the uterine brothers 
and the uterine sisters equally divide the maternal 
estate.”* 


Since this suggests the participation of brother and sister, 
connected in the sentence by reciprocation, although 
the conjunctive compound do not there occur, by 
means however of the conjunctive particle, which 
bears the same import f and is contained in the text,] 
the meaning of the passage must be this ; ‘ Let sisters 
and brothers of the whole blood share the estate/ 


% It is -inhe- 
rited by her sons 
and daughters 
conjointly. 


Yrhaspati likewise expresses assemblage by the conjunctive 
particle in the following passage. * “ A woman's pro- 
\ So "Vitas- perty goes to her children; and the daughter is a 
pati declares. sharer with them, provided she be unaffianced ; but, if 

married, she shall not receive the maternal wealth ” 

4. Here the term children intends sons : and they 
4. £'ankha and s ] lare their mother's goods with imbetrothed daughters, 
Likhita °ukm g 0 Q an lriia and Likhita say, “ All uterine brothers are 
cipation. a l> ' "* entitled to the wealth equally ; and so are unmarried 
sisters.” 


ANNOTATIONS. ^ : 

2, By reciprocation.] The grammatical terms here employed, and the author's 
reasoning, will be better understood after consulting a note subjoined to the Mii&k- 
shara on inheritance (2. II.), where the very doctrine is asserted which Jimuta-vahana 
controverts. 

The conjunctive particle.] The particle elm, with which the conjunctive compound 
corresponds m import; according to Pdnini (2. 2. 9.) 

3, She shall not receive the maternal wealth*] The close of the stanza is read 
differently in other compilations, labhate mana-matrakam, fc She receives a mere token 
of respect/' instead of na labhen matrkan dhanam, She shall not receive- the maternal 
, wealth,” This reading, which is peculiar to J imuta-vahana, is disapproved by his com- 
mentator Achyuta, who gives reasons for preferring the other; supported as it is by the 
authority of the Eatnakara, Smiti-ChandrikA, &e. 


Mi? 


* Mann. !>. 192. 
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5. Since the son is mentioned first in all these passages, he has a 
5. The son in- right to the succession to his mother's wealth, what- 
bents whether ever be his state [initiated or uninitiated*] : and the 
initiated or unini- conjunctive particle, which likewise occurs in every 
tiated. one of those texts, denotes assemblage. 


6. The text of 
Devala is conclu- 
sive against the 
supposition, that 
unmarried daugh- 
ters and sons 'in- 
herit successively. 


6. A passage of .Devala is conclusive against one 
who persists in the controversy notwithstanding the 
foregoing reasons. It is as follows : “ A woman's pro- 
perty is common to her sons and unmarried daugh- 
ters, when she is dead ; but, if she leave no issue, her 
husband shall take it, her mother, her brother, or 
her father/' 


7. Here it is expressly declared, that the mother's goods are com- 

mon to the son and unmarried * daughter : and if the 
oial right of Xe maiden daughter we exclusively entitled to the 
maiden daughter whole oi her mother s estate, [notwithstanding the ex- 
in aparticular case isfcence of her brother,’ f] the special texts of Manu and 
would not be de- others, [which will be cited, |] concerning the (Yautu- 
olared, ka) wealth given at the nuptials, would be unmeaning; 

since she would have the right in all cases indiscriminately, 

8. But if one should propose this solution: ‘the ordaining of 

equal partition is fit, if the brother and sister have 
8. A different ar- alike a right of succession to their mother's property ; 
garnent rejected, but, if sisters . only inherit equally, or, on failure of 
them, brothers only, the declared equality would be 
impertinent, since it might be deduced, without such declaration, from 
reasoning, because no exception to it has been specified he might be 
thus answered [by an obstinate antagonist :§] ‘It is no less impertinent 
to declare equality, on the assumption, that brother and sister inherit ; 
since their parity may be in like manner deduced from reasoning/ 
[The antagonist might proceed to say ||] 'Besides, how is it imperti- 
nent? since, in the case of brothers inheriting alone, [upon failure of 
sisters, If] the term “equal" is unquestionably pertinent, as it obviates 
the supposition, that deductions of a twentieth and the like shall be 
allowed in the instance of the mother's estate, as in that of the father's/ 
Therefore, the half learned person [who argues, that* the declaration of 
equality would be impertinent,**] must be disregarded by the wise, as 
unacquainted with the letter of the law, and with the reasoning 
[which has been here set forth, ff] 


ANNOTATIONS. 

, 6. A passage of Devala is conclusive, &e.] Literally, is a choker for aa obstinate 
wrestler. ■. 

8 With the letter of the law,] With the text above cited, (§ 8.) yrlkrshpa. 


* prlktshm and Acliyuta, f ^rikfshna and Achyula. * £ yriktsbna and Acbyutsu 

| Mahegyara* ]| Ibid. Ibid. ** Ibid, ■ tf 9riktshjja, 


9. But for the cause above stated, the son and maiden daughter 
9 On failure ^ iaye a like 'right of succession. On failure of either of 

of * eithers^ 1 the them, the goods belong to the other. On failure of 
other is heir. On both of them, the succession devolves, with equal 
failure of both, a rights, on the married daughter who has a soil, and on 
daughter, who h er w l\o may have male issue. For, by means of 
issue°iiihmtsf Ve their sons, they may present oblations at solemn 
* * obsequies. 

10. Hence, [since the light is founded on the presenting of obla- 

tions at solemn obsequies,*] the daughters son is en- 
I 0. The daugh- titled to the property, on failure of the daughters 
ter*» sou inherits, above described : for the text of Manu expresses, 
m then* default. a E ven the son of a daughter delivers him in the next 
world, like the son of a son.”f Neither a barren nor a widowed 
daughter inherits ; for these present not oblations at solemn obsequies, 
either in person or by means of their offspring. Accordingly [since 
the daughter’s right of succession is founded on benefits conferred 
through the means of her male issue \\ or since neither the barren nor 
the widowed daughter’s right of equal succession is recognized ;§] 
N$rada says, On failure of the son, the daughter inherits; for she 
equally continues the lineage.” || 

11. But, if there be a son’s son and a daughters son claiming the 
11 After the succe ssion, the son’s son has the exclusive title ; for it 

sou’s* son. is reasonable, since the married daughter is debarred 

from the inheritance by the son, that the son of the 
debarred daughter shall be excluded by the son of the person who 
bars her claim. 


ANNOTATIONS. 

9. Tor the cause above stated.] Because the word i( equally” is riot impertinent. 

Ragh, on D&ya-bhaga. . 

On failure of both of -them.] Both the son and maiden daughter. Mahe$vara. 

The succession devolves— on the married daughter.] And not, as in the instance 
of wealth given at nuptials, according to a subsequent definition of it, devolving iu 
default of a maiden daughter, on one betrothed ; or for want of such, or a married 
daughter : since there is no authority for that order of succession in this ease. Chula- 
mari and ^rikiskna. 

10. The daughters above described.] A daughter who has a son ; and one who 
may have male issue. Make*? vara. 

Delivers him in the next world.] Since the parity of reasoning holds, the masculine 
gender is not here exclusive. Make 9 vara, 

1 L Debarred from the inheritance by the son.] The prior right of a daughter’s 
son, in the case of wealth which was given at nuptials, is thus .indicated • for, in that 
instance, the son is debarred from the inheritance by the married daughter, f ri- 
kfshna. 


* prlkrshpa. 
$ prlktshpa, 


f Manu, 9. 139, Tide infra. C. 11 . Sect. 6 . § 31. 
§ Admits, jj Narada, 33, 50. 
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12. On failure of all these abovementioned, including the daugh- 

ters son [and the son’s grandson/*] the barren and 

12. Next the the widowed daughters both succeed to their mothers 
barren or widow- property ; for they also are her offspring ; and the 
ceeds ” iter SUC " righf of others to inherit is declared to he on failure 

* of issue. 

13. But the text of Gautama, " A woman’s separate property 

goes to her daughters iinaffianced, and to those not 

13. Passages, actually married ff that of Narada, “ Let daughters 
seemingly deck- divide their mother’s wealth ; or, on failure of daugh- 

SraSier*ssucm. ters, hei‘ male issue a passage of K%%ma, "But, 
sior? tothcexclu- on failure of daughters, the inheritance belongs to the 
sion of the son, son;” as also one of Y&jnavalkya, >' Daughters share 
relate to wealth the residue of their mother’s property, after payment 
received by the Q f ] ier c { c bhs; and the male issue succeeds in their 
dals!' eraJ iernup " default relate only to the (yautuka) wealth given 
at nuptials ; for these passages contradict the text of 
Devala above cited (§ C.) Accordingly [since it is in the case of 
wealth given at nuptials, that the unmarried daughter has the prior 
right of succession ;j| or has the exclusive right ;1T] 
Manu is expli- Manu says, “Property given to the mother on her 
marriage (yautuka,) is the share of her unmarried 
daughter”** 

14 Here yautuka signifies property given at a marriage : the 
word yuta, derived from the verb yu to mix, imports 
14 Derivation " mingling and mingling is the union of man and 
and meaning of womaix as one person; and that is accomplished, by 
or\atitakaf tU ^ ^ carriage. For a passage- of scripture expresses “ Her 
bones become identified with his bones, flesh with flesh, 
skin with skiiv’f f Therefore what has been received at the time of 
the marriage, is denominated Yautuka.^ 


ANNOTATIONS. 

12. Including the daughter's son.] And the sou of the sort’s son ; for the right 
devolves on him, next after the daughter’s son, since he confers great benefits on his 
ancestor. 9rli;:frslnia. 

11. Here yautuka signifies, &c,j This interpretation is opposed by the author to 
that which is proposed by the Kalpataru, where the term is explained as signifying 
* Savings effected by her good management out of* what has been given to the woman, 
for the purpose of providing bread, potherbs, &c.* Achyuta. 

This alleged interpretation is not found in the Kalpataru: but the term is there 
explained' Wealth given to a woman by her father and the rest, at the time of her 
nuptials.’ . 


* 9rlk£shna. f Gautama, 28. 22. f Narada, 13. 2. 

§ lajuavalkya, 2. 118. [| priktshpa. 

*[ Achyuta, . ** Manu. 9. 131, 

ft Yeda. U This is written both Yautuka, and Tautaka, Ykamlf rodayn. 
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15. Accordingly [since the term signifies wealth received at the 

time of the marriage;*] Vasishtha says, "Let the fe- 
15, Answering males share the nuptial presents (parin&yya) of their 
lo pinnayya m mother/’f' For pSrinayya signifies wealth received at 
Witrastexfc. a marr i a ge (pSrinayana.) 

16. As for a passage of Maim, "The wealth of a woman, which 
16 . A passage of ^as keen in any manner given to her by her father, 

Manu explained. Jet the Brahman! damsel take ; or let it belong to her 
offspring since the text specifies given by her 
father,” the meaning must be, that property, which was given to her 
by her father, even at any other time besides that of the nuptials, shall 
belong exclusively to her daughter : and the term Brahmani is merely 
illustrative [indicating, that a daughter of the same tribe with the 
giver mherits,§] Or, lest the term should be impertinent, the text may 
signify that tfie Brahmani damsel, being daughter of a contemporary 
wife, shall take the property of the Kshatriy^ and of other wives dying 
childless, winch had been given to them by their fathers. The precept, 
which directs, that “ the property of a childless woman shall go to her 
surviving husband does not here take effect. Such is the meaning 
of the passage ; for else [according to the preceding interpretation ||] all 
the texts [which declares the equal right of the son and daughter, to 
inherit their mother’s property in certain cases, IT would be incongruous. 

17. It must not be argued, that the succession of the daughter’s 
17 The daurii- sons > 011 failure of the daughter, is shown by Narada 

tor’s sob is Sot others [as Yajfiavalkya, &c**] because the word 

meant, where it' is "issue” is connected in construction with daughter, 
said, that issue which is the nearest term. For the word daughter, as 
hdkre^f signifying a distinct [viz. femaie+f] progeny, requires a 
i el% b " parent for .. its correlative, and must not be connected 

in construction with “son” another progeny suggested 
by the term "issue” : since [both terms] alike [need a correlative indi- 
cating the parent.^: 


ANNOTATIONS. 

15. Wealth received at a marriage.] And not, as the term is interpreted in the 
Kulpataru and other compilations, ‘ furniture, mirrors, combs, and the like/ prt- 
ktshpa. 

According to the Ylramitrodaya, the word, as read by the authors of the Falpaiani 
imd Vivada-chiniamani, is different from J Imuta- valiana’s reading, viz. parinayyairi, for 
pinna y yam. But JIrnuta-vahana’s commentators have remarked no difference in the 
reading, but only in the interpretation. 

17. For the word daughter, as signifying progeny, requires a correlative.], The 
single term daughter cannot, in the same phrase, successively signify the progeny and 
the parent; namely progeny in respect of the mother, and parent in respect of the male 
issue, ^rikrshna, &e. 

* Achy uta. f Vasisldha, 17. 40. t Manu, 0. 198. 

§ Mahe^vam. |i prikrshrm. ^ ^rikrshm. 

Maheqvara. Vide § 13. i i prSktsiina aud Ari-yula. XI Ibid. 
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18. Nor should [the word*] “issue” he expounded metaphorically, 

from the appropriate sense, [as signifying male, and. 
IS. Such an in- « daughter” female ; neglecting the relation to a parent 
terpretation can- indicated by these terms.’}*'] For all the terms [via. 
by the metaphor!- “ daughter" repeatedly occurring in various texts * or 
eai sense of terms, issue, or other equivalent word ;§ or daughter, and 
issue, and, in the text of Kfity&yana, son;||] may be 
taken in their literal acceptation by connecting them with, “mother” 
and the word “ daughter” is acknowledged to bear the literal sense as 
connected with the term “mother.” 

19. Neither should the construction of the sentence he alleged 

19 Nor by eoa- * * ssue daughter' suggested by the pronoun 

struetion. in the phrase “her issue” (§13.) For the pronoun 

would refer to her as daughter* [not as mother ;] since 
the meaning of the original term is such. 

20. Besides, the word “ daughter/' in the text of Y&jifavalkya 

(§ 13), having the termination of the first or nomina- 
* f®* The other tive case, and the pronoun (“their”) having that of 
reasonable/ 31 13 fifth ablative, cannot be connected with the term 
“issue,” by construction which requires the sixth or 
relative case. But this term governs the word “ mother” notwithstand- 
ing the intervention of mediate terms. Thus then, with the certainty, 
that “ issue of the mother” is here intended, it is reasonable to interpret 
issue of the mother [as signifying sonf ] in the texts of Ndrada and K&t~ 
yiyana : for there can be no contradiction [since the passage must be 
presumed to be grounded on the same revelation **] 

21. Moreover, conformably with the text of Baudh^yana “ Male 

issue of the body being left, the property must go to 
21. It is right, them fff and because [the son, as immediate issue of 
ft at the f sou the mother, is] nearer of kin [that the daughter’s son, 
L/i/r? 1, h w b° is a mediate descendant; tj] it is reasonable, that 
ter’s son. ^ " the son bom of her body should have the right of suc- 
cession to his mother’s property, and not the daugh- 
ter’s son, who is a mediate descendant not bom of her person. 


ANNOTATIONS. 

• 

21. A mediate descendant, not born of her person,] Thisds according to the 
common reading of the text, na’nangaja-vyavahita-danhitra ; as interpreted by Maheq- 
vara. But he notices a variai ioa of the reading, n&higajavyavahi<a»aauhitra, which he 
expounds # A mediate descendant through the (laughter bom of her person/ 
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22. Hence a woman's separate property, received by her at, her 
nuptials, goes to her daughter ; and not to her sons 
22. Nuptial pre- [if there be a daughter :*] and the text of Gautama 
Bents go to the (g 13.) is intended to explain the order of succession 
daughters. * ^ this case [of an inheritance devolving on the .fe- 

male issue.f ] 

28. .First, the woman's property goes to her unaffianced daugh- 
ters. If there be none such, it devolves on those who 

23. First an- are betrothed. In their default, it passes to the mar- 

affianced ; next r ^ c ] daughters [as indicated by the conjunctive parti- 
tfu l rr ^] d> cle in the text. j] 1 For the right of the female issue 
ter5j D generally is suggested by the term " daughters” [in 

Gautama's text § 18.] ; and the special mention of 
“ unaffianced” and "unmarried,” which follows, is pertinent as declara- 
tory of the order of succession [and not as a limitation of the preced- 
ing general term.§] 

24. Thus y^jnavalkya says, " The separate property of a childless 

24. A passage woman married in the form denominated Brahma or 

of Ycijaavalkya in any of the four [unblamed forms of marriage] goes 
cited. to her husband: but if she leave progeny it will belong 

to her daughter : and in other forms of marriage, [as the A§ura, &e. ; ] it 
goes to the father [and mother, on failure of issue.”] jj 

25. Here, in certain forms of marriage termed Brahma, &c., what 

°5 And ex ^ een received by a woman at the nuptial fire, goes 

plained. * after her death, first to iler daughters [not, like pro- 

x perty received at any other time but that of her nup- 

tials, to her sons as well as her daughters!!]. Again, the right devolves 
first on the maiden daughter [conformably with the text above cited ;**] 
if there be none, it descends to the betrothed daughter ; or for want of 
such, it goes to a married daughter [including even a barren or a 


* ; - .. ANNOTATIONS. 

22. The text is intended to explain the order of succession.] Not to exclude the 
affianced and married daughters. Achyuta., 

23. Pertinent as declaratory of the order of succession,] 'Both priktsbna and 
Achyuta notice a variation in the reading of Jirnuta-vahana^ text in this place ; hut 
they deduce the same import, though in different ways. 

The order of succession is this : first the property goes to the maiden daughter ; 
then to one betrothed; for she is superior to the married daughter, because she belongs 
to the same original family (gotra) with her parents. On failure of such, the property 
devolves ou the married daughter ; that is, on one who has a son, or who may be ex- 
pected to have offspring. It there be none such, it goes to any other daughter. Qvv 
krslnta and Achyuta. 

24. Or in any of the four.] Including that denominated Brahma, in any of five 
unblained forms of .marriage, fnkrshna. 


■* ^riktshna and Mabe^vara. f frikfshna and Achyuta. J Achyuta. 

§ Achyuta. |j Tajnavalkya, 2. 146. !)’ pdktshna,- 

m Achyuta and frlkrskna. . ; 

, . ' i> i 
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widowed one :*] or, on failure of all daughters, it devolves on the soil 
F or the husband’s right of succession is relative to property of a wife 
who leaves no issue whatever. 

26. The right of the married daughter, too, on 
failure of the unaifianeed one and the rest, has been 
hinted by Vxhaspati using the term <f unaffianced” 

(§ 3 .) * 


26. The mar- 
ried daughter’s 
right is even hint- 
ed in a former 
text; (§ 3.) 


27. It should not be alleged, that this text of j j YSjnavalkyaf 
above cited § 24.1 does nut relate exclusively to wealth 
received at nuptials ; but is applicable to any pro- 
perty, whether obtained then or at any other time, 
and appertaining to a woman espoused by such forms 
of marriage. For the preceding passage,]: [which is 
declaratory of a brothers right of succession,^ would 
have no pertinency, [since, even in that ease, t i© hus- 
band or the father would inherit under the text in 
question :||] and it would disagree with Manu; for he 
says, “ It is admitted, that the property of a woman 
married by the ceremonies called Br&hma, Daiva, 
Arsha, Gandharba and Pr£j<ipatya, shall go to her husband, if she die 
without issue. But her wealth, given to her on her marriage in the 
form called Asura or either of the other two (Rakshasa and Pais^cha,) 
is ordained, on her death without issue, to become the property of her 
mother and of her father "IT Here, the subsequent terms, “ wealth 
given to her ” are understood in the preceding sentence. Therefore, 
by thus connecting the terms, “ wealth given to her at the nuptial 
ceremonies, &c,” the text appears to relate to property received at her 
marriage, and not generally to any property whatever. 


27. The pre- 
ceding passage ('§ 
24.) docs not re- 
late to woman’s 
property, in gene- 
ral ; but to nup- 
tial presents in. 
particular, given, 
at marriages cele- 
brated in certain 
forms. 


28. 


28. This inter- 
pretation is con- 
firmed by a pas- 
sage of Yama. 


So Yama, saying “ Wealth, which is given at the marriages 
called Asura, &e. [is acknowledged to belong to the 
parents, if the woman die without issue,”**] appears to 
intend nuptial presents exclusively: that is, wealth 
which is given while the marriage ceremony lasts, 
having been commenced but not being finished, 


29. It must not be argued, that the denominations of BrShrna, 
29. The texts regard the woman [who is married by such cere- 
do not relate" to monies ;ff and that the text concerns any property be- 


ANNOTATIONS. 

27. Any property appertaining to a woman espoused by such forms.] The author 
is here opposing the doctrine of the Mitakshara ; as is remarked by ^ilkfsfma. 


* Chudamant t 9rikfshpa, Cliddamari# & 0 . 

t Yajnavalkya, 2, 145. Tide Sect, 3 § 10 . § prikrshna, &c, 

|| friktshna and Achy ul a. IF Manu, 9. 196 and 197, 

** Hahe<p\va> ft Muhe§vara, 



THE .DA/VA-EHA^A, cmp. TV. SEC. fir. 


any property be- 
longing to a wo- 
wan married in 
such a form $ but 
to property given, 
to her at^ a mar- 
riage celebrated 
in such form. 


longing to her ; the designations being relative to the 
person :*] because there is no other rule provided for 
the descent of a childless woman’s property received 
by her before her nuptials, or after them. For the 
rule of succession, in the case of property received 
before or after marriage, will be fully stated, conform- 
ably with express laws. 


SECTION IIL 


Succession to the separate property of a childless W G-man* 


1, Succession 1. The heirs of the property of a woman who 
to a* childless wo- dies childless are next propounded, 
man. . . 


% u The separate property of a childless woman 
2 % A passage married in the form denominated Brahma, or in any 
of Yajfiavalkya a- 0 f the four [unblamed forms of marriage,] goes to her 
gam cited. husband/’f 

8. The four forms of marriage, at the head of which is that called 
Brahma, are here intended. Those four are the Daiva, 

3. And expound- Arsha, Pr&j&pahya, and G6ndbarba. With the Brah- 

ed. rna, they make five. For Manu has specified five : 

namely “the ceremonies called Br£hma, Daiva, Arsha, 

senta are mhe/it/d G *M liarba and PrgjSpatya.”J Wealth, which has 
by the husband in been received by a woman while her marriage in any 
some cases. of those forms is celebrated, devolves on her husband, 

if she die without issue. Here issue signifies progeny. 

4. It is not right to interpret the text as signifying, that any 
property of whatever amount, which belongs to a 

4. A different in- woman married by any of those ceremonies" termed 
luted. 1011 r °" Brfihma, &c., whether received by her before or after 

her nuptials, devolves wholly on her husband by her 
demise. For the terms employed in the text (§ 2.), signifying ‘ at "mar- 


* ANNOTATIONS. 

, 3, Progeny.] Inf ending the giver of a funeral oblation. Chftd&mani. 

4. Por the terms employed in the text indicate time.} To make the reasoning in 
this place more intelligible, it is necessary to remark, that, in the original of the pas- 
sage under consideration, the word has a termination (that of the seventli'or locative case,) 
which properly denotes the site or place of the act. Now a wedding cannot strictly be 

* Achyuta. , f lajfiavalkya, 2, 146. Tide Sect, 2 § 24v 

.$ Manu, 9. 196, Tide Sect. 2 § 27/ 
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rirtgos in the form denominated BrShma, &c.' indicate time : and, if the 
word Brahma, &e., [in Mann s text :*J intended the woman [who is 
espoused in such form,f] those terms [as expressive of the married 
personal would have been exhibited in the singular number and sixth 
hr relative ease : for the pronoun, denoting the woman, is exhibited in 
that ease and number, in the [subsequent] passage: "But her wealth, 
given to her on her marriage, &e.”§ If the time of nuptials be indicated 
the term as the metaphorical sense from relation to [timej|] present. 
But, if the; woman be intended, it has the metaphorical meaning from 
relation to the past ceremony of marriage. .Now this, being a less 
approved mode of construction, is not the proper one. Neither is it 
true, that the terms Brahma, &c\, do signify the woman who is espous- 
ed ; for they are used by Muuu and the rest as importing the marriage 
celebrated in such form. Thus M;um, having premised these words 
f< Now learn compendiously tine eight forms of the nuptial ceremony ;”®T 
enumerates “the ceremony of Brahma, ofthcDevas, of the Rshis, of 
the Prajfipalis, of the Asnraa, fee”** So Narada says, “ Eight forms 
of marriage are ordained for the perfecting of the several tribes : the 
first of them is the BriChma/’+f* Vishnu in like manner says, u Mar- 
riages are of eight sorts, the Brahma, the Da/iva, 

5 , ViQvarupa’s 5. Therefore the observation of Vi§varupa, that 
exposition of the the text relates to woman’s property received at the 
text confirmed. time of the nuptials, should be respected. 

G. But a woman’s property, received at a marriage in the form 
« t called Asura and the like, her mother may take on her 

the mother inhe- demise, though her husband be living; and, on failure 
■rits the nuptial of the mother, the father. For that order of succes- 
presents: and, in sion results from the text, <{ Her wealth is ordained 
jj ei f tae to become the property of her Cf mother and of her 

father. J, §§ If then joint succession were intended, the 
author would have said, “ become the property of her two parents.” 
And, as the father’s right of inheritance is declared to be on failure of 
the mother in the case of a maiden’s property, the same is fitting in this 
instance also, 


1 ANNOTATIONS. 

f he siio of the pSH *, a ad therefore, conformably with the syntax of the language, I he 
author considers time to be indicated as a secondary or metaphorical meaning of the 
Inflected word. He supports his interpretation by an argument which may he thus, sta- 
ted; the relation of the marriage to the time of its celebration renders this, metaphori- 
cally, the site of the donation ; 'and that is an easier construction than making the moral 
relation, which results from the celebration 'of a marriage, the site of the eventual 
succession. 1 # ' 

6, Her .mother may take on her demise.] If must be consequently understood, 
that the term father, in a passage of Yajhav&jkya, <£ Iu other fortes of marriage, it goes 
to the fat her ,’*| |||. signifies parents *, one term only being retained of the phrase * father 
and mother.* (rlkish#* and Achyuta. . 

* Vide Sect. 2. § 24 f $r1krslma. f Mahe 9 vara. § Vide. Sect. 2. § 27* 

II frtkfslma, 5F Mann, 3. 20. m Mann, 3. 21. ft Narada, 12. 39. 
n Vishnu, 24, IS, " §§ Tide Sect. 2. § 27. * !JI| Sect. 2, § 24 


7. A passage of 
Baud !i ay ana on 
succession to a 
maiden’s proper- 
ty 


7. Accor<lingly Bn-iulliii-yaiia says, "The wealth 
of a deceased damsel lei the uterine brethren, them- 
selves take. On failure of them, it shall belong to the 
mother ; or, if she be dead, to the father. 


8. The property of a maiden has been, thus 
explained, [and the subject will not be resumed under 
a distinct head.*] 

9. It must not be argued, that, in this ease [of 
wealth received at nuptialsf] as in that of a maiden’s 
property, the brother has the prior right. For no text 
ordains it : and the succession of the mother and father 
only [not the brother^] is expressly declared. 

10, But wealth received by a woman after her marriage, from 
10. But be the family other father, of her mother, or of her bus- 
does inherit pre- band, goes to her brothers, [not to her husband ;§] as 
sent s received by T Sj&avalky a declares : “ That which has been given 
a^e • gift's ofkin- ^ er ^7 * jer kindred, as well as her fee or gratuity, 
died’, and her fee; any thing bestowed after marriage, her kinsmen 
(<jnlka) accord- take, if she die without issue.” || 
mg to Yajha- 
valkya. 


S. Is sufficient 
on the subject. 

9. The brother 
li es not inherit 
preferably the 
nuptial present, 
as he does a maid- 
ens property. 


11. Given by her kindred.] Presented to her by her father or 
11. Ex plana- mother [during her maidenhood.^] Hence [since the 
tion of the text. words “ given by kindred” intend given by the father 
and mother ;**] their sons, who are her brothers, are the kinsmen here 
signified. 


12. That is confirmed by Yiddlia "K&tyayana, who says "Ini- 
moveable property, which has been given by parents to 
their daughter, goes always to her brother, if she die 
without issue.” For it appears, that the brother’s 
right of succession is founded simply on her leaving no 
issue [which is the case equally of a maiden, as of a 
childless wife.ff ] 


1 2, The inter- 
pretation ia sup- 
ported by a pas- 
sage ofKatyAyana 
concerning im- 
Ynoveables. 


ANNOTATIONS. * 

10. Received after her marriage. from the family of her father, &c.] Property 
intended by the term Anvarihoyn or ‘ gift subsequent is here described by "circumlocu- 
tion. GMdamani and frikishna. 

11. Their sons, who are her brothers, arc the kinsmen here signified.] Conform- 
ably with the etymology of the term, bandhava kinsmen, or offspring of (bandhu) kin- 
dred, explained as signifying her father and mother, piikfshna and Achyuta. 


* <?rikfshpa and Achyuta. f Ibid. j; Ibid, 

. § ^rlktshna &r\ jj Yajnavalfcya, % 145. IT OhuAunani and ^nkrshua, 

m Chadaniam. i f CWkrshna and Cliul.imani, 


TTINDT ' LA 'A in .OKS, 


2 r>4 


I. 1. The remark of Vievarupa, that property of a 
childless woman married by any form of nuptials, 
from that of Brilima, to that of the Pn;achas, (as hint- 
ed hy the term 4i always/’) goes to her brother, should 
therefore lie respected. 

II. Under the term *• immoveables/'' the. same 
must be true of other property [such as (h-crihed in 
the passage of Yijfiavalkya above cited ;*j hy the 
argument a fortiori, exemplified in the loaf and 
staff.f 

15. By the phrase “ given by her kindred" § ID.) is signified 

‘ that which was given to her by her parents during 
sciveii toYiiTwo- her maiden state. For any thing received by her, 
man, when a maid- subsequently to her nuptials, is comprehended under 
en, are included the denomination of (anv&dheya) ‘ gift subsequent :* 
in the preceding aiic l either the husband, or the parents, inherit that 
text ($ 10.) which was presented at the time of the wedding. 

16. Katy^yana describes a gift subsequent: “ What has been 

. K ,, , na?s received by a woman from the family of her husband, 

deMum/o/a gift anc *- a ^ me posterior to her marriage, is called a 
subsequent. gift subsequent ; and so in that which is similarly re- 

ceived from the family of her kindred.”* 

' i? 17. From the family of her husband] From her 

of the text? 81 * father-in-law and the rest. From the family of her 
kindred.] From that of her father and mother. 

18. The same author gives another definition : “ Whatever is 
18. Another received by a woman after her nuptials, either from her 
definition of gift husband, or from her parents, through the affection of 
subsequent, the giver, Blirgu pronounces to be a gift subsequent.” 

39. Explanation 19, He likewise explains the fee or perquisite 

of fee or perqui- (C/ulka.) “ Whatever has been received, as a price, of 
site hy the same workmen on houses, furniture and carriages, milking 
authority, vessels and ornaments, is denominated a fee.” 


i;$. In genfi. 

ral, as affirmed by 
Vi<jvar«pa, the 
brother inherits 
a woman’s pro- 
perty. 

14, Since he 
inherits the im- 
moveables, , he 
must a fortiori 
succeed to move- 
ables. 


# ANNOTATIONS. 

19. Received of workmen.] The passage is translated conformably to the inter- 
pretation of JimCita-yahana and his commentators, (prlkrshna, Achyuta and Maheqvara ; 
and it seems to have been understood in the same sense by the authors of the Ratn&kara 
and Vivada-ch&ndra. But it is difficult; to reconcile this meaning with the construc- 
tion of the sentence.^ The passage is accordingly explained in quite a different sense 
hy the authors of the Smrti-chandrika, Madanaratna, &c. ‘The price of house, fund* 
ture, carriages, &c. received in trust for the bride, is her fee or perquisite/ There is a 
variation in the reading of the text adapted to these different interpretations, Jfymita* 
vdhana’ reading karminam ‘workmen / and the Smrti-ehandrik&, &c.karmanam/ works, 5 


t Ch. % § $ Cited before: Section 1 f -l 


* Chudamani, 
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sage* 


20, What its given to a woman by artists constructing a house or 
executing other work, as a bribe to send her husband (a) 
20. Inter pro- or other person [of her family] to labour on such par- 
iation of the pas- ticular work, is her fee. It is the price [of labour ;] 
since its purpose is to engage [a labourer.] 

Or a fee is that which is described by Yyasa, “ What [is 
given] to bring the bride to her husband’s house, is 
denominated her lee/' That is, what is given by way 
of bribe or the like to induce her to go to the house of 
her husband^. 

22. This fee, [as described in both the passages 
above cited/'] occurs indiscriminately in any form of 
marriage, whether that termed Brahma or another. 
Such, or any similar property of a childless woman, 
her brothers inherit. 


21 . 


21. A different 
explanation by 
Yyasa. 

22, Hither way, 
property of such 
description occurs 
under every form 
of marriage. 


3. But it does not intend a gratuity (Culka) presented to dam- 
sels at marriages called Asura and the rest.- For that 
gratuity is restricted to the particular form denomi- 
nated Asura [and does not occur in the resit] Ac- 
cordingly it is said, “The Asura marriage is grounded 
on the receipt of wealth ; the Gdndharba, on reciprocal 
connexion ; the B.<ikshasa, on seizure in war ; and 
the Paicacha is where the bride is obtained by 


22. The term 
(Y’ulca) is not em- 
ployed in its sense 
of price, as in- 
tending a gratuity 
for the purchase 
of a bride: such 
as is given at an 
A'sura marriage. 


fraud/t 


24. Hence, since there is no gratuity at the Rakshasa marriage, 
nor at the other [viz., the Paicacha marriage, §] the 
24. A propos- conclusion, deduced from association, with nuptial gra- 
ed restriction of tuit-y, that only such property goes to the brother as 
{ 0 ° the** 1 case of was received under the Asura and other similar mar- 
Asiira and similar riages, must be rejected : as also because that is not , 
marriages refuted, the separate, property of the woman*; for only wealth 
received by the father or other person [who gives the 
girl in marriage] is denominated a gratuity. Thus Mann says, “ Let 
no lather.,- who is wise, receive a gratuity however small, for giving his 
daughter in. marriage: since the man, who through avarice, takes a 


ANNOTATIONS. 

20. ]i is the price of labour.] fulka properly signifies price: though it has 

become necessary to 1 ranslate it fee, perquisite, or gratuity. ^ 

21. What is given to bring the bride.] Ohudhnani notices a variation in the 
reading of Vy&sa’s text ; anitam for asietnm, <c what is brought [while the bride is 
going]’ to her husband's “house f instead of “what [is givp] to bring her to husband's 
house.” 

22. Occurs indiscriminately in any marriage.] The term fee does not. here denote 
the gratuity pyiilka) received at ah A sura marriage. (Vide § 23.) ^rikxslma, 

23. It does not intend a gratuity at marriages called Asura.] The author here 
refutes the ancient doctrine as set forth by Chandeqvara. yrlkrsima. 

* Chudamani. ‘ t ^ilkxslma, &c. 

X Yajhavalkya, I. CL Vide Mann, 3. 31—34. § Ghudamanl. 

(» I Sir. IL L, 3I.-J& Cv> Ibid. 21),— £V4 
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25. And the re- 
striction of it to 
the single case of 
an A'sura marri- 
age. 


gratuity, is a seller of his offspring.”* Father is here a general ex- 
pression [intending the person who gives away the damsel.f] There- 
fore, a brother, or any other person, accepting a present [for giving a 
girl in marriage,] is a receiver of a gratuity. Consequently, a gratuity 
(9ulka) is that which is accepted by the father or other person [so dis- 
posing of the damsel] 

25. Hence [since the gratuity belongs to the giver of the damsel, 
and not to the damsel herself, Jj the argument is re- 
futed, which has been thus proposed ; that, as a wo- 
man's separate property received in the form of a gra- 
tuity (Qulka) is possible only in an A'sura marriage, 
therefore the gifts of .kindred and a gift subsequent, 
which are specified in the same passage (§ 10.), shall 
also be inherited by the brother, provided they are relative to an 
Asura marriage. 

20. But, since property, received as a fee or perquisite (Culka) in 
the maimer described (§ 18 and 21.), is possible under 
every form of marriage, the brother is heir in all such 
instances; conformably with the text [of Ya/jua- 
valkya.§] For it contains no restriction [to any par- 
ticular form of marriage, jj not to that called Asura in 
particular.^!] 

Thus the text of Gautama also conveys the same import with 
that of K4ty£yana. (§12.) It is as follows: “The 

27. A passage sisters fee belongs to tiie uterine brothers; after them, 

of Gautama con- goes to the mother ; and next to the father. Some 
firms this. gajj before her”** 

28. The meaning of the passage is this : in the first place that 
property goes to her brother of the whole blood. But, 

28. Exposition u# failure of them, it belongs to the mother. In her 
of the passage. default, it devolves on the father, ft Some say before 

her. This is stated as the doctrine of others. 


28. The bra* 
ther is heir to the 
fee or perquisite, 
under every form 
of marriage. 


27. 


ANNOTATIONS 


27. And next, to the fai her.] Jimuta-vahana reads and interprets this passage 
of Gautama differently from other compilers, by whom it is cited. The clause “and 
next, to the father,” which £rikrshna reads in Jimfita-yah&ua’s quotation, is not found 
in Gautama’s text as exhibited in his institutes j nor is it noticed by his scholiast ; nor 
inserted in ancient quotations of this passage ; nor read by Achyuta in Jimiku-v&hana’s 
text. The scholiast, with Halayudba, Ohandeqvara and others, expounds this passage 
‘ The sister’s gratuity belongs to the uterine brothers, after [the death of] the mother; 
some say before [her demise V] an interpretation, which, as Achyuta observes, - is re- 
jeeted/by Jimuta-vahana, 

. 28,. Some say before her.] Some hold, that it devolves on the father next after 

brothers ; and on the mother after him. frfkrshm* 

* Maim* 3, 51. f ^rlkisima and Achyuta. , % frlktsbm. 

§ Chudama^i. Tide § 10, || Maheqvara, ■ * IT tprltekna. 

m Gautama,. 28, S3, &c. . 

. ff This sentence is wanting in some copies of JijpuU-Y&hanu* 
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29. Therefore, the property goes first to the 
whole brothers ; if there he none, to the mother ; if 
she he Send, to the father: ln.it, on failure of all these, 
it devolves on. the Lushaim. Tims Kjityayana says, 
“ That, which has been given to her ■ hy* her kindred, 
goes, on failure of kindred, to her husband.” 

30. By saying “ on {, ailure of the kindled;’ [or of the father and 

mother,*] the failure of brothers is likewise indicated. 
30. Explanation. For, since the parent’s right of succession is in default 
of the text. of brothers, [the failure of the preferable claim] must 

be concluded by the argument a fortiori exemplified in 
the case of the loaf and staff. t 

31. On failure of heirs down to the husband, this rule again is 
31 On failure P rov ^ e $> which Virhaspati thus delivers, “The mother's 

of° lirirs above- sister, the maternal uncle, the father's sister, the 
mentioned, colla- mother-in-law, and the wife of an elder brother, are 
tfrala inherit. pronounced similar to mothers. If they leave no issue 
of their bodies, nor son [of a rival wife,] nor daugh- 

r-.f' P R f? n £f tor's son, nor son of those persons, the sister’s son and 
Vrtopau cited. ^ rest shall take their p&perfcy » 

32. Both son and. daughter are here signified by the terms “ issue 

of the body.” For they bar every other claimant. 
,32. And ex- By “ son” is meant the child of a rival wife. For a 
plained. passage of law Expresses, “ If, among all the wives of 

the same husband, one bring forth a male child, Manu 
has declared them all, by means of that son, to be mothers of male 
issue/’J Nor is the term “son” an epithet of “issue of the body for 
it would be superfluous ; and the sister’s son or other remote heir 
would have the right of succession, though a son [or a grandson §] of a 
contemporary wife be living. 

S3. The daitgh- 83, If there be no legitimate son or daughter, 

oi^hdure^orithe nor a S rm ^ BOn ' m fhe male line, nor a son of a rival 
daughur 6 and of wife, the right of succession devolves on the daugh-* 

mule issue" tor's SOU. • # 


29. On failure 
of brother*, the 
gifts of kindred 
go to the mother; 
or to the husband. 

So KAtyayana 
ordains. 


' ANNOTATIONS. 

HttliyidHh’a mtorpre<afcion ‘Some told, Await devolves on the brothers, though 
the mother be living/ is thus set aride, Achvuta. 

29. Given to her by Iter kindred.] Given' by her father and mother. Achyufca. 

32. The child of a rival wife.] The st»n of such a wife ; including also the sister 
of such sou: for the gender is Imre employed indefinitely; and, hy means of her off- 
spring:, she becomes the giver of funeral oblations to the husband of the woman and his 
ancestors to the third degree, 

Including also adopted sons, Acliyuta, &c, 

83. . Nor a grandson, nor a son of a rival wife, the succession devolves on a daugh- 
ter’s son.]; This' passage is censured by QrCkrskna; who shows by very satisfactory 

* Bagbtmandana. &c. f Tide C. 2 f 25. % Mann, 9. 183, § Achyuia, Mabe$vara. 

* Ml 
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34 By the pronoun in the phrase “ sons of those persons" (§ 21. ! 
^ . the woman’s own issue and the child of a rival wife 

son of the laugh- ? ,re signified- Therefore, their sons have a right to 
ter's S oh/ inherit; not the son of a daughters son also, fat' he is 

excluded from the oblation of food at obsequies. 

85. For want then of sons and other linear heirs as here specified, 
85. That pas- and in default of brothers or other preferable claimants, 
sage does relate including the husband, the inheritance passes to the 
to the right of sisters sou and the rest, although kinsmen, as the 
succession. father-in-law, the husband’s elder brother, or the like, 

be living. For the text (§ 31.) bears no other import ; and the chief 
purpose of indicating, under the head of inheritance, the competency 
to present funeral oblations, as is done by describing the women as 
similar to mothers, and certain persons as standing in the relation to 
them of sons, is to suggest the right of succession to their property. 

36. Hence, since the text enumerates “ sister’s son,” &e. if the order 
of succession consequently be, first the sister’s son, 
to Ike order ^of ^ en ^ ie husband’s sister’s son, next the child of the 
succession. husband’s younger brother, after wards the child of the 

husband’s elder brother, then the son of the brother, 
after him the son-in-law, and subsequently the younger brother-in-law, 
the right would devolve last of all on the younger brother of the hus- 
band, contrary to the opinion and practice of venerable persons. There- 
fore, the text is propounded/not as declaratory of the order of inheri- 
tance, but as expressive of the strength of the fact, [namely of the 
benefits conferred.*] Thus it is declared by Manu, under the head of 
inheritance, “ To three ancestors must water be 
Passages of given at their obsequies ; for three is the funeral ob- 
Manu, I Aj naval- lotion of food ordained: the fourth is the giver of ob- 
lotions ; but the fifth has no concern with them ”t In 
benefits confer- like manner Yajnavalkya shows succession to property 
red. in right of the funeral oblation : " Among these [sons 

of various descriptions,] the next in order is heir, and 
giver of oblations, on failure of the preceding,”^ The son’s preferable 
right too appears to rest on his presenting the greatest number of bene- 
ficial oblations, and on his rescuing his parent from hell And a 


ANNOTATIONS. 

reasoning, that ike daughters son ought to inherit before the sou of a contemporary 
wife, Achyuta considers the reading of the text to be questionable ; and Mahe^vam 
pronounces it to be spurious. He also ivjocts the words “nor a grandson’* as unneces- 
sary and improperly introduced in this place. Raghunandana, in the Daya-tatva, 
Copying ‘Jfmffr.a-v&hana^ argument, omits , this passage altogether; and the author of 
tiie Viramitrodaya* has substituted one of quite different import, ; / .* j‘ b j . 

. \ : 84. . By the pronoun ..... the woman’s own issue and the child of a rival 

wife are signified.] The pronoun refers not to the nearest term ^daughter’s son/" 
but to the remote terms c( issue of the body ’* and “ son of a contemporary wife/’ 
Viramifcroda.ya* 

* <?rlkf ahtja and [1 Strange, f Manu, 9. 18 6, 

f Yajfiavalkja, •$. .1 3$. o 4 , , • : 
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passage- of Vfddha Qat^tapa expressly provides for the funeral obla- 
tions of these women : “ For the wife of a maternal uncle or of a sis- 
ter’s son, of a father-in-law and of a spiritual parent, of a friend and of 
a maternal grandfather, as well as for the sister of the mother or of the 
father, the oblation of food at obsequies must be performed. Such is 
the settled rule among those who are conversant with the Vedas.” 

37. This then is the order of succession, according to the various 
degree [of benefit to the owner of the property*] from 
the oblation of food at obsequies. In the first place, 
the husband’s younger brother is entitled to the 
woman’s property ; for he is a kinsman (Sapinda,) 
and presents oblations to her, to her husband, and to 
three persons to whom oblations were to be offered by 
her husband. After him, the son either of her hus- 
band’s elder or of his younger brother, is heir to the 
separate property of Ms uncle’s wife ; for he is a kins- 
man, and presents oblations to her, to her husband, 
and to two persons to whom oblations were to be 
offered by her liusband On failure of such, the sister’s 
son, though he be not a kinsman (Sapinda.,) inherits the 
separate property left by his mother’s sister, because 
he presents oblations to her, and to three persons, (her 
father and the rest,) to whom oblations would have 
been offered by her son. In default of him, the son 
of her husband’s sister (for it ' is reasonable, since the husband has a 
weaker claim than, the son, that persons claiming under them should 
have similar relative precedence ; ? is heir to the property of his uncle’s 
wife; because he presents oblations to three persons to whom they 
were to be offered by her husband, and also presents oblations to her 
/ and to her husband. On failure of him, a the brothers 
flier’s son* son is the successor to his aunt s property, for he pre- 

.. sents oblations to the father, to her grandfather, and 

in-iaw ^ ^ Wself. If there be no nephew, the husband of 

' * her daughter is heir to his mother-in-law’s property, 

since he presents- oblations to his I mother-in-law and fatherdn-law. . 

38. The text 38. This order of succession must be assumed’: 
(§.31.) indicates ai3L( j the mention of sister’s son” and the rest (§ 81) 
order oT succes« was intended merely for an indication of the heirs* 
sjon, without specifying the order in which they succeed. 

89. Again, on failure of these six, it must be 
■ 39. If those understood, that the succession devolves on the father- 
fail, the husband's in-law, the husband’s eldest brother and the rest, ae- 
ther; inherfo" cor< iiHg to their nearness, of kin [the nearest Sapinda 
. * * being the heir.f] 

40. It must not be supposed, that this ' text (§ 81.) is' applicable 
40 The failure w ^ere a failure of kinsmen (Sapinda) exists : for, in 
of these' heirs, was this chain of successors, the . husband’s younger bro- 
ther, and Ms son, and the son of the husband’s elder 


37. The order 
of succession is as 
follows. 

First the hus- 
band's younger 
brother. 

Then the son 
of the brothef-iu- 
law. 

Next the sister's 
son. . 

Afterwards the 
husband’s sister's 
son. 
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not imolied iu the Mother, have been .specified ; and the husbands father 
text," 1 1 J tmd elder brother, who are nearer of kin, have been 
omitted. 

41. Therefore, the practice [uf preferring the father-in-law to the 

41 . A contrary 
practice must be 
rejected as unau- 
thorized. 


SUMMAUY. 

The settled order of succession to the separate property of a woman is as follows. 

In the case of properry id'i by a maiden, the rierhb devolves first on the uterine 
brother ; or, if tuere be none, on the mother ; but, if she be dead, on the father. 

It i$ the same in respect of property left by a betrothed damsel, excepting what 
was given by the bridegroom : for he lias a right to whatever he pave. 

In regard to the property of a married woman, which was received at her marriage, 
her maiden daughter has' the first, claim; and next, a b* trolled one ; but,. cm failure of 
both these, her married daughters, who have, or are likely to have, male issue, inherit 
together; or, on failure of either of them, the other takes the succession: if there be 
none of either description, the. barren and the widowed daughters have an equal right ; 
and, on. failure of one, the other succeeds. Next the right devolves, in .oruer, on the 
son, the daughter’s son, the sou’s son, the great-grandson in the male line, the son of a 
contemporary wife, her grandson and her great-grandson in the undo line, with this dif- 
ference, that, according to the author of the work (Jfmuta-valiana,) the right of the 
daughter’s sou follows that of the contemporary wife’s son. 

In the next place, if the property were received at the time of nuptials celebrated 
In one of the five foims denominated Brahma, &c. 3 the order of successors is husband, 
brother, mother and father. But, if it wvre received at nuptials in one of the three 
forms called A aura, &c., the order is mov-her, father, brother and husband. 

Then the husband’s you u gw brother *, after him, the s'-n of the. husband’s younger 
brother, and the son of his elder brother ; next., the. sister’s son; afterwards. *-*»e hus- 
band’s sister’s son ; then the brother's ami ; after him, tho ton-in -Mv; next, the father" 
in-law ; subsequently, the elder bmtiifii* iu-law. In the next place, kinsmen allied by 
funeral oblations (sapiudas,) in the order of proximity ; after them, kinsmen connected 
by family (sakulyas :) and, iastiy, such as arc allied by similar oblations of water (samth 
nodakaf.j 

In the case of property given by I lie father at any other time but the wedding, a 
maiden daughter succeeds in iho first instance; next a son; then a daughter who has, 
and one who is likely to have, main issue; after them, the « aught i-r’s sun, the son’s son, 
the great-zrandion m the male line, she sou of a contemporary wife, and her grandson 
and great-grandson in the male line : next, to these, the barren and widowed daughters 
inherit’ together: afterwards the succession proceeds as before described in Uuycitae of 
property received at nuptials denominated Brahma, &c. 

..Vi But*, in the instance of property nut received at a wddincr, and other than such as 
is given by the father, the son and unmarried daughter inherit, together ,; or, on failure 
of both of them* the daughters, who have, or may have, male issue, and, afterwards, the 
so.U'S son, the daughter’s son, the great-grandson in the male line, the sun of the con- 
temporary wife, her grandson and gj.eat-grandsmi in the male line, are rightful claimants 
in succession ; next to these, the barren, and widowed daughters inherit together: and 
lastly the order is,; as before, the same with that of property remved at Brahma nuptials, 
Gdkfskm* 

* ■ ■_ ' ^ ^ . 

* Maheqvara. ■■ f frikfshnsu ’ $ Mahepma* ■ • § ^rlktahyia. 


younger broth er-in- hnv * or of regulating the succes- 
sion in the order specified in the passage above cited,, 
8 31.+] which has. been introduced for want of compre- 
hending the text [of Vrhaspati, § 31. t or those of Manu 
and Yujna valkya,§] and of understanding the true sense 


ANNOTATIONS 
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of the law, must be rejected as destitute of reason and authority, by 
those who l like us *] submit to demonstration. 

42. Tims has succession to the separate property 
42. Conclusion, 0 £ a childless woman been explained. 


CHAPTER V. 


Exclusion from Inheritance . 


L Who are T. . In the next place, persons incompetent to in- 
competent. -to in- herit are specified, for the purpose of making known, 
known from the exception, competent heirs. On this subject 

specified excep- Apastamha says, “ All eo-heirs, who are endued with 
tion of such as virtue, are entitled to the property. But he, who dis- 
are not. sipates wealth by his vices, should be debarred from 

A, passage of participation, even though he be the first born.” 
A’pastautba quot- 
ed. * 


2. This 

2. A. different 
reading of it con- 
demned. 


passage is read by Baloka in a confused manner and 
contrary sense : “ But he, who acquires wealth by his 
virtuous conduct, being the eldest son, should be made 
an equal sharer with the father.” That reading is un- 
authorized. 


3. Another 3. go “ The heritable right of one who has been 

passage, expelled from society, and his competence to offer ob~ 

f or drives isTaCa- kitions of food and libations of water, and are extinct.”^ 
pabie of inherit- One, who has been expelled from society, is a person 
lag. excluded from drinking water in company (<&), 


ANNOTATIONS. 

3. Expelled from society.] Deemed unworthy of intercourse. In consequence 
of offences, or degradation from class, water is not drunk in company with him, 
Cbudamaru and prlkf shrift. ■ 

Formally banished, with the ceremony of kicking down a jar of water, as described 
by Y.ijfwvallcya. Acliyuta. ■ ; 

Excluded <m account of wickedness, by all his kinsmen, from the oblation of food 
and libation of water, Maheqvara. 


■'* M ah ep vara. , 

rf Cited In the Vlrasnitrodap as a passage of AVstamba ; but, in the Vivdda-Chin- 
and SmHi-sara, it is referred to (jlankha ; and in the Kamakara, Smi'ti-Ohan- 
clriki, &c., to apaukha and Likhita. 

(ay Seel Mori, Dig. 338.— M. 
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k Vj-haspriti says, a Though horn of a woman of equal class, 
a son destitute of virtue is. unworthy of the paternal 

.. Viliaspaii wealth. It Is declared to belong to such kinsmen, 
°^ er * n IS oblations [to the , owner*] as are of 

U»ee. ° ** * virtuous conduct. A son redeems liis lather from debt 

to superior and inferior beings. Consequently there 
is no use for one who acts otherwise. What can be done with a cow 
which neither gives milk, nor bears calves % For what purpose was that 
son born, who is neither .learned nor virtuous ? A son, who is devoid of 
science, courage and good purposes, who is destitute of devotion and 
knowledge, and who is wanting in conduct, is similar to mine and 
excrement.” 

5. A'pasta.mba says, “ A son, who diligently performs the obse- 
;>. A passage quies of Ins father and other ancestors, is of approved 
of A'pasumba. excellence, even though he be uninitiated : not a son 
■who acts otherwise, be he conversant even with the whole Veda.” 

i>. a Since a son delivers his father from the hell called put 
6 A son’s riffhfc therefore he is named pvMra hy the self-existent Mm- 
ot’ 'succession 45 is self. 5, f(a) By this and similar passages, great benefits 
the reward of be- are stated, as effected by means of a son. His con- 
nefits conferred nexion with the property is therefore the reward of 
°n te father; as bis beneficial acts. If then he neglect them, how 
sag^s of M?nw ” should he have his hire 1 Accordingly Maim says, 
* All those brothers, who are addicted to vice, lose 
their title to the inheritance. 5 ^ 

7. So [the same author :] “ Impotent persons and outcasts are 

7. Manu mu- excluded from a share of the heritage.; and so are per- 
merates disquali- sons born blind and deaf; as well as madmen, idiots, 
fied persons. and dumb, a nd those who have lost a sense [or a limb/’§] 

8. The impotent person is described by Kdtyavana : “ The 

8. Kitydyana man is called impotent, whose urine froths not, whose 
defines impoteney. feces sink in water, and wlio.se virile member is void 
of erection and of semen. 55 

9. The term f born 5 is connected in construction with the words 
<.». Exposition ‘blind 5 and f deai‘. 5 One, who is incapable of articulat- 

of the ^ text of ing sounds, is dumb. An idiot is a person not suscep- 
Mauu(§7.) tibia of instruction. 

ANNOTATIONS - 

4. Destitute of devotion and knowledge.] Some copies of 3imuta-v$hana read 
genevositv (d uifi) in place of knowledge (jna >a or vijMna,) which is the reading of other 
copies, as well as of the quotations occurring in various compilations. 

7. Those who have lost a sense or a limb.] Literally an organ ; explained by soma 
. a sense as that, of smelling, or of sight, &c., bat by others a limb, as: the hand, foot 
and so forth, 

\* Mabeqvara, t Manu, 9, 138. Vishnu, 15. 43. Tide Infra, C. II. Sect. 3. § 32, 
•• ' r ' . § ManUi 201. [1 Mod. Dig, 338.] 

W Tutra or puttra is formed from the root Pc (whence the Latin pu~er) by the 
■ suffix tra*— M, 



10. Yajn&v&lkya saya, t '*' An outcast and his issue, an impotent 
person, one lame, a madman, an idiot, a blind man, a 
ID, A similar person afflicted with an incurable disease, [as well as 
passage of Yajfia- others similarly disqualified,] must be maintained ; ex- 
va ^ a * eluding them however from participation.”* One, 

who cannot walk, is lame. 

I L Although they be excluded from participation, they ought to 
be maintained, excepting however the outcast and his 
!L Those’ de- son. That is taught by Dev ala : “ When the father is 
barred from m- dead [as well as in his lifetime*] an impotent man, a 
hen iing xhoiua )g ] e p er> a madman, an idiot, a blind man, an outcast, the 
cepdng the out- offspring of an outcast, and a person wearing the 
east and his son. token [of religious mendicity,] are not competent to 
share the heritage. Food and raiment should be 
A passage of given to them, excepting the outcast. But the sons 
Devala cited arid of such persons, being free from similar defects, shall 
explained. obtain their fathers share of the inheritance.” A 

person wearing the token of mendicity is one who has become a religi- 
ons wanderer or ascetic. 

12. By the term outcast, his son also is intended ; for he is de- 

graded, being procreated by an outcast. That is con- 

12, A. son bom fimed by Baudh&yana, who says, "Let the co-heirs 

^ t . er bie degra- SU pp 0r t with food and apparel those Who are incapa- 
t her is m outcast! of business, as well as the blind, idiots, impotent 

Baudhayana ci- person^, those afflicted with disease and calamity, and 
ted. others who are incompetent to the performance ■ of 

duties: excepting however the outcast and his issue.” 

13. On this subject, Narada says, “ An enemy to his father, an 

outcast, an impotent person, arid one who is addicted 

13. ' Mrada’s to vice [or has been expelled from society,] take no 

enumeration of shares of the inheritance even though they be legiti- 
sou^ i ' - i much less, if they be sons of the wife by an ap- 

pointed kinsman 


ANNOTATIONS. 

10. As well as others.] This is a part of the text as read by the MiUikshara, 
Smfthchandrikii and Ratnakara. But Jlmuta-vdhana and “V ache spati Mi$ra read ' arta 
4 afflicted, 9 in place of adj'a £ o\ hers. 9 

11. Excepting the outcast and his son.] Meaning a son begotten after the de- 
gradation of the father. ^rikrshna, 

. . . Wearing ihe token of mendicity,] The term lmsri is understood by Jlmuta-vahana 
as: signifying: 'a person who has entered into a religious order, of which he wears t lie 
symbol. _ But other compilers fas the authors of the Ratnakara, Smtti-chandrika, &c.) 
explain it a hypocrite and impostor, or a sectary and. heretic. 

t 13. One who is addicted to vice.] So the term, as read by Jlmu*a-vahana, is .ex* 
plained by his commentator Mabecvara. In the Prakaga it is read uppfitael instead of 
aiipapfUica, and is similarly explained, according to the quotation in the Eatnakara, 

4 Tfijiimlkya^ 2. 141. t Bncrti-chandrikA £ Narada, 13. 21, ' 
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H<. K;ttyiyana ordains, that “The sou of a woman married in 
irregular order ; and begotten on her by a kinsman, 
14. K'rryay.'uia is unworthy of the inheritance : and so is an apostate 
&p.:cjfu;b others, f rom a religious order;' 


15. If a woman of superior tribe be espoused after marrying one 
of inferior ciass. both marriages are contrary to regular 
, \°* hderprr- order. Tim son of either of these women, being eshd- 
tra-ja. or issue el the wile, procreated by a kinsman 
authorized to raise up issue to the husband, is unworthy of the inheri- 
tance. But a son begotten by the husband himself being of the same 
tribe., on his wedded wife espoused in irregular order, is heir to the 
estate : so likewise is a sou begotten by the husband on a wife dissimi- 
lar in class but espoused in regular gradation. 


i ff That is declared by Katyayana : “ But the son of a woman 
married in irregular order* may be heir provided he 
, ir> ’ \ |v?!/ r belong to the same tribe with his father : and so may 
yanaf* e °* <U * l " ^ ie son °f a man > belonging to a different [but supe- 
rior^] tribe, by a woman espoused in the regular 
gradation. The son of a woman married, to a man of inferior tribe, is 
not heir to the estate. Food and raiment only are considered to be due 
to him by his kinsmen. But, on failure of them, he may take the 
paternal wealth. The kinsmen shall not be compelled to give the 
wealth received by them, not being his patrimony/’ 

17. A possibility exists of an impotent man, and the rest as 
above enumerated (§ 7), espousing wives. “ If the 
17. Disqualify eunuc h and the rest should at any time desire to. t 
ed ^ persous may 1Ban .y > t} xe offspring of such as have issue, shall be 
kt * capable of inheriting/’t Issue signifies offspring. 


y • ANNOTATIONS, 

But the reading, which is there preferred, as well as in the Kalpatara, is apapatrik, 
signifying ‘expelled from society for heiivms crimes f a ud the word U written avapata- 
ka in t.hr Smlti“Chandrik:i, but. interpreted in t he same sense. Raghuaandaua reads, as 
Jlmtita-vihana, aupapdtiea, and expounds it * one stained with sins/ 

14. Bon of a woman married in irregular order, and begotten on her by a kinsman.] 
This version is conformable to Jfmvta-vakana’s interpretation (§ 15.),. which is copied 
in the Viramitrodava. But in the Smrti-chandrik'i, Ratmikara and Chintamard, the 
members of the sentence are separated: “The son of a woman married in irregular 
order is unworthy of the inheritance and so k the son of a, woman espoused by. her 
kinsman, as w< Has an apostate from a religious order.” ' ; f ' , 

1$ unworthy of the inheritance.] Tim Ratndkara and Chinf&marii reach n&nkftaii 
teshn karhichit, “ the inheritance never goes to them,” instead of narikthaa ftesha 
ch khan, “ the inheritance is not fit to go to them/* that is, as observed in the 
-Bmftbcinmdvika, “they are unworthy of it.” ^ -t- '■"'■■■■ 

. ' 15. Begotten on a wife dissimilar in class, but espoused in regular gradation.] 
Begotten by a man of superior tribe m a woman of inferior class; ■ .'$rjhl$hna* 

. 16, Food and raiment only.] This is J i muta-v/ihahaV reading, grfis&cEhaduia- 
jnatraro. BiiVtfce Smid-ehandrika and Ratu&kiura read' gr&saobhadauam atyanfcam 
w food and raiment hr life;” , . * ■ 

'* Chulamari. : 'f Mann, 9, 203. 
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18. It must not bo objected, how can they contract marriages, 
since the eunuch, not being male, is incapable of pro- 
^ 18. An objee- creation, and the dumb man and the rest [or those 
tton answered- born deaf or blind j are. degraded for want of initiation 
and investiture, because they are unapt tor [the preparatory] study % 
The eunuch may obtain issue from .his wife by means of another man; 
and a person unfit for investiture with the sacerdotal string is not 
degraded from his tribe for want of that initiation, any more than a, 
Ciidra, 

•j{) Sonsofdis- 19. Thoreibre the sons of such persons, being 
qualified persons either their natural offspring or issue raised up by 
inherit, • if free the wife, as the case may be, are entitled, provided 
Horn similar dc- they be free from similar defects, to take their allot- 
* ec, ‘** menis according to the pretensions of their •fathers. 

Their daughters must be maintained until married, and their childless 
wives must be supported for life. It is so declared by Yajnavalkya : 

“ Their sons, whether legitimate or the offspring of 

Tin’s is confirm- the soil, are entitled to allotments if free from similar 
c fil a passage defects.. Their daughters also must he maintained 
01 Xajnav ; Ukya * until provided with "husbands. Their childless wives, 
conducting themselves aright, must be supported : but such as are. 
unchaste, should be expelled ; and so indeed should those who are 
perverse.”* 

20 Conclusion 20. Thus it has been explained, who are persons 

incompetent to inherit. 


■m ANNOTATIONS. 

Not being his patrimony.] The commentators, frikMina and Achyula, state another 
reading in the first instance ; svapitryam <c [t'licir] own patrimony” instead of apitvyam 
fi * not [his] patrimony .** They notice, however, this last reading, as one which may 
have been intended by the author. It is that which the Sm Hi-chandrika, Katnokarii 
and other compilations exhibit, frlkishna and Aehyutn deduce the same meaning in 
both, ways of reading the text- But .Mahe<jvara understood the passage differently; 
* The kinsmen shall not be compelled to give up to him wealth received by them being 
his own patrimony they shall not be compelled to share it with him ; but he must be 
maintained by them with food and raiment. Chudamani,' again, follows the other 
reading, but with a different interpretation : ‘ The kinsmen shall not be compelled to 
give up his father's wealth, received by them, though not their patrimony.’ 

19. As the ease may be.] A dumb man or the like may have either natural off- 
spring or issue raised up to him bv his wife. But the impotent can only have issue so 
raised. ^Mkxshna. 

Allotments according to the pretensions of their fathers.] Such allotment as their 
fathers would have had if capable of inheriting. Aehyuta. 

Such share as should have belonged to their respective fathers, according as those 
may be eith prisons of a Brahman! woman, or of a Xvshatriya, or of a woman, of another 
tribe- prikrshna. 


* Yajitavalkya, 2. 142 and 143. 
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CHAPTER VL 


Effects liable . or not liable , to Partition. 


SECTION I 


1, In the next pla.ee, effects which may be divided, and such as 
1 The j tri are oxem l^ et l from partition, are here explained. On 
mon y ars $ that subject K city av ana says, “What belonged to the 

stock may lie di- paternal grandfa tlier, or to the father, and any thing 
vided : else [appertaining to the co-heirs, halving been] tic- 

As is declared ([aired by themselves ; must all be divided at a parti- 
by KiUyayami. tion among heirs.” 


2. And any thing else,] Here the particle "and’ is connected, in 
the sentence, with the term ‘ themselves ‘/ viz., 'acquir- 
• Exposition ed by themselves or, as implied by the conjunctive 
particle, acquired by another person ; but his acquisi- 
tion must have been made through the common pro- 
perty [or else by joint personal labour*]. Such is the meaning. 

‘ 3. Manu- and Vishnu declare indivisible what 
is gained without expenditure. “ What a brother has 
acquired by his labour, without using the patrimony 
he need not give up without his assent ; for it waF 
gained by his own exertionVt 

4. Since the patrimony is not used* there is no exertion on the 
4. Reason of side of the others, through the means of the common 
the exception property: and, since it was obtained by the man's 
from participation, own labour, there is no corporeal effort on the paid; of 
the rest : it is, therefore, the. separate property of the acquirer alone ; 
for the phrase- “it was gained by his own exertion,” is stated as a 
reason. 


of his text. 


3. Separate ac- 
quisitions arc not 
to be shared : ac- 
cording to Manu 
and Vishnu. 


5. It must be i>. So Vyasa ordains : “ What a mm gains by 
an acquisition Ri s 0 wn ability, without relying on the patrimony, 
Le C Qf the* joint * ie ^all g ive U P co-heirs; nor that’ which 

funds: as Vyasa is acquired by learning ?% 
declares. 


' ANNOTATIONS. : 

,L . To the paternal grandfather.] Meaning any relation in general, ^rlkxshpa 
and Achyuta* ' ■*■■■' 

* Chud&mam and Qrlkfshp^ ... 

■f Maim, 9. SOS. : Vishnu, IS. 42. Vide Infra. § 3L The second half of the stanza 
is read otherwise in the MitkkshatA/ Oh. L Sect. 4. § 1.0* 

% Vide infra, § 35, 
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! fi. Since it is expressed in gmunul terms. f what he gains solely 
<$. Exposition by his own ability,’ all property, so acquired, being 
of the text. bis own, is not common. But, as the gains of science, 

I T ] ie ga j as 0 f though obtained by the man's own ability, are shared 

science are ex- by parceners equally or more proficient in knowledge, 
c cepted. the phrase ff nor that winch is acquired by learning,' ” 

i | is subjoined for the sake of excluding illiterate or less learned parce- 

i I ners, 

‘ 7 other sepa- 7. So YajSavalkya directs : "Whatever else is ae- 

rate’ gains instan- quired by the co-parcener himself, without detriment 
ced by Y&j naval- to the father’s estate, as a present from a. friend, or a. 

gift at nuptials, does not appertain to the co-heirs,”'* 

; 8. Here, the mention of " a present from a friend” and so forth 

a 'Bxplaua- is intended for ■illustration only; since it is in such 
tionof bis text modes that acquisitions are usually made without ex- 
penditure. 

| 9. So Manu likewise says : " Wealth, however, acquired by 

9 . A passage learning, belongs exclusively to him, who acquired it; 
of Manu quoted, and so does any thing given by a friend, received on 
account of marriage, or presented as a, mark of respect. ”f 

10, Yyasa [delivers a similar precept :] “ Wealth gained by 

n fV , science, or earned by valour, or received from aflfec- 
aeo y dSa - tionate kindred, belongs at the time of partition, to 
him [who acquired it $] and shall not be claimed by the co-heirs.” 

L * 11 . Gift of af- 11* What is obtained through favour or the like, 

! fectionate kind- from a father, uncle, or other kind relations, is received 

red explained. from affectionate kindred. 


■ ■ ANNOTATIONS. 

(L His own,] Acquired with Ms own wealth and bv his own labour only, 

griktshm. 

Not common,] Not liable to be shared with the rest of the Mothers, grfkirshna. 

9. Exclusively.] An illiterate person, and one of inferior learning, are thus ex- * 
cepted. grikrshua. 

On account of marriage.] Received from a father-in-law, on account of becoming 
■His son-in-law, grfktshna. 

As a mark of respect,] Obtained by officiating as a priest, gdktslma. 

As a mark of respect at the time of giving a madhnparka. The interpretation of 
the word madhuparkika, by Medhatitbi and Gdvinda-raja, who explain it ‘ wealth 
gained by officiating as a priest,* is erroneous, since that is gained by science (See 
XatyayanaJ.) Kulluka Bhatta. 

‘ 11 . Received from affectionate kindred,] Since property, termed Sunday ika, is 

exempt from partition as being the separate property of a woman (C. 5,-Sect.l. § 21 ,), 
the author expounds the term otherwise- Maheqvara. 

* Yajnavalkya, 2, 119. Yide infra. § 3*3, f Manu, 9, 206, Yide infra, § 3L 
J Vide Sect. 2.. § h 
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.ISaiUila similarly says, 11 ivvcojiiing whitt is gained by valour, 
r > tlie wealth of a witi\ and what i,s acquired by science, 
^radtt^citeif 0 sorts of ■'property exempt from parti- 

tion ; :md any favour conferred by a father.”* 


13. "What was received af. the time of obtaining a wife is here 
n «. tt w enlied the *• wealth of a, wwef’ meamns* effects obtain- 

of the text 'Ihe ed on ;uv<.mut ni mamagt*. excepting these aequisi- 
ceptiug the ah:»ve. Hons {§ 13b let him divide other property : for this 
other property phrase is hero understood, as expressed in another sen- 
may be div i del , ^ , . . t , s , -u 


14. By these mid other similar passages, the circumstance of the 
, J[ ( jwoperty having been acquired by valour or the like, 
are soinrthnS U ib *■* uot ^tod 51 sufficient reason for its being exempt 
able to be star- from participation ; since a. distribution even of pref- 
ed: perty ta, acquired, is expressly ordained in certain 

as declared by eases. Thus Vyksa directs a partition of effects so 
Vyasa; gained, with the use of the common goods. “ The bre- 

thren participate in that wealth, which one of them gains by valour or 
the like, using any common property, either a weapon or a vehicle. To 
f him two shares should be given : but the rest should 

and Mrada. share alike.” So NSrada ordains: “ He, who mam- 
tains the family of a brother studying science, shall take, be he ever so 
ignorant, a share of the wealth gained by science.”]: 


15. Since the term “maintained” is exhibited in the singular 
15 Especially num ^ r > ^ the family of the brother, who is studying 
the °gains P ol sei- science, be made to prosper by another brother at the 
enceb expense of his own wealth, or by the labour of his 

body, rht;n he also lias a title to property gained by 

that science. 


ANNOTATIONS. 

12. The wealth of a wife.] Since i lie separate wealth of a wife cannot be sup- 
posed liable to partition, (for it is ter peculiar property,) the author expounds the text 
otherwise, yrlkishna. 

14. Ignorant.] Illiterate, <priki:shna. 

15. Since the term is exhibited in the singular number,] For it may be infer- 
red from the use of the singular number, that the act is independent of any thing 
else. This independency is an independence of the common property, as well as of the 
separate property of their brothers or co-heirs. Hence, it* the support .were. : "afforded by 
two* or by three, unlettered co-heirs, all these shall participate, 

. By exhibiting the term in the singular number, an exception to the joint property 
is indicated* and not exclusion of other brothers supporting the family by their labour* 

. or by the expenditure of their own wealth. Hence two such brothers would also take 
a share of the property gained through seiouce. Mabegvura. 


* Narada, 13, A Vide infra. § 33-. .f Hurada, 13, .4, 

"4 Namda, 13, JO* 
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16*. So [the same legislator, says J “A learned man need not give 
16 Another pas- a share of Iris own acquired wealth, without his assent, 
sage of Mrada. to an unlearned co-lie ir: provided it were not gained 
by him using the paternal estate”*. 

17. The word “paternal” intends joint property. What has been 
37, The gains of gained by him without using that, a learned man need 

science need not, not give up, against his will, to an unlearned co-heir, 
however, be shar- But to a learned or instructed co-heir, lie must give a 
^ iare °^* an J thing acquired by him, even without the 
eamec oo-ien. uge of joint property. Accordingly Gautama says, 
So Gautama de- “ His own acquired wealth, a learned man need not 
ckred. give up, against his inclination, to unlearned co-heirs ”*}- 

18, What is gained by his personal labour on his separate funds, 
18 Interprets- being his own acquired property, he need not give 

tion'of the' text * xl V> $ be be unwilling to surrender it, unto unlearned 
* co-heirs : but he must yield it to learned brethren. 

19. It relates to 19. This, however, relates only to the gains of 
the gains of soi- science. So K&tySy&na declares: “No part of the 
with a passage ol wealth, which is gained by science, need be given by 
KaWayaua" r fbey » learned man, to his unlearned co-heirs : but such 
are 'sirred with property must be yielded by him, to those who are 
such as are equal- equal -or superior in learning,” 

]y or more learn- 
ed. ' 

20. The word learning, .expressed in the text, [and occurring 
Q 0 « there once onlyjjis connected with both terms, “equal” 

of the text. and “ superior.” Therefore, it must be yielded to such 

as are equal or superior in learning : but those who are 
less learned, or who are unlearned, have no right to participate. 

. 21. Since it appears from these and other texts, that partition 
. does or not take place; in the case of wealth acquired 
.21, Theessen- by science, valouin^or the like, according as joint pro- 
tial condition is, pertv is or is not^mployed ; and since this alone, is 
been made of joint the reason ; a pv^ted^naxim, containing that term 
funds. only, must be inferred *in words such as these, < divide 

-M'i m "■ & 

r 

ANNOTATIONS. 

*.«•- ♦ 

16. Using the paternal estate.] This regards jithe employment of funds otherwise 
than; for food and raiment : for wealth must be usM for such purposes even by a per- 
son remaining at home. Chudamani aid grlki$lma.* * 

17, Intends joint property.] Else,, there would be no partition, if the estate of 
the grandfather or other ancestor were u'i&d, ' * 4 

19. This relates only to the gains of science,] Tor any other property, acquired 
by himself, need not be surrendered, 'either t6 learn or unlearned co-heirs. Crlkrshpa. 

, : : 23. . Since this alone is the reason.] 1 ; making of the acquisition with. or 

without the use of such property is alone the reason : since acquisition with the use of 
it is. a ground of partition ; and without such use, a ground of exemption from partition. 
$rfk : fsnna. ' *■' 

* Narada, 13, II, ^ . f Gautauvu, pi#. } prlkrslinat 
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that, which is acquired by me nofc one containing 
also the terms ‘ gained by valour and so forth : for the 
purpose is accomplished by the general maxim, which, 
must necessarily be inferred. 

S3. This is con- 22. This is precisely the object of the reasoning 
firmed by the Mb taught [in the Mxmans& J under the head of HolakC 
minsa, 

28. Or the same meaning may he deduced from reasoning [with- 
out the trouble of inferring the origin of the rule from 
23. Or the rule a lost passage of scripture* J. That, which is acquired 
may be grounded ],y a person, belongs exclusively to him, so long as lie 
o reason . lives; if there be no special rule [to the contrary]; 

but., where the exertion of one is merely through the joint property, 
^ and the other contributes to the acquisition by his person andiwealth, 
it is a rule suggested by reason, that the one shall 
have a single share, and the other two. Hence like- 
wise it follows, that, if the joint stock be used, shares 
should be assigned to each person in* proportion to 
the amount of his allotment, be it little or much, which 
has been used. 

24. Moreover the text of Katyfiyaria [is similarly 
founded on reason.] "When, brethren separated in 
regard to the patrimony, and subsequently living anew 
together, make a [second] partition, he, from whom an 
acquisition has proceeded, shall again take a double 
share.” 


ANNOTATIONS. 

The genera! maxim which must be inferred.] One, as above stated, which does 
not contain the terms 4 gained by valour, &o.* For it would be needless trouble to as- 
sume a maxim containing these ’terms, in §ucli form as follows ; 1 divide that which is 
gained by valour or the like without use- 5 £rlkrslina. 

22, Reasoning taught under the head of Holdica.] It is the 8th topic (adhikarana) 
of the 3rd chapter of the 1st book. The purport of it may be thus stated : the Holdka 
or festival of the spring (V&santotsava) is celebrated by the Prachjas dr eastern 
Indians; and, in like manner, other observances are peculiar to other people : that is, 
(as remarked by commentators,) Udvfshabha-yajnya, which consists in] driving a bull 
after worshipping *him, is practised by the Udichyas or northern Indians ; and' the 
A'hnlnaibuka or worship of certain trees, or other particular obiects, as deities,, by the 
Bakshinatyas or southern Indians. These local usages are concluded to be founded, on 
some precept ; and the precept is inferred to be a general one, not a special one restrict- 
ed to the particular people among whom the usage prevails. Vide 0. 2. § 40. 

23. In proportion to the amount of his allotment.] In the ease of wealth gained 
with the use of the common 3 tock of brothers ranking in different tribes, the use has 
been of four shares appertaining to the son of the Brahman! wife, and three, two and 
one shares belonging to the sons of the Kshatriya and the rest. In such an instance, 
their shares of the gain should be assigned in exact proportion to their respective allot- 
ments of the stock, ^rfkrshpa- 

MakcYara ? -A.chyida ? 


And shares of 
the gain should be 
proportionate to 
shares of the 
stock. 


24, Katyaya- 
na provides a rule 
concerning re- 
united parceners.^ 


A passage of 
scripture, to that 
effect, may be 
supposed. 
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25. This is expounded by Crikam as signifying, 
25. ydkara’s that, * a re-united parcener, who has made an acquisi- 
cxposiiioa of the tkm with the use of the joint stock, shall have two 
shares ; and the rest, one apiece/ 

28. Hence it appears to be the opinion both of the saint and of 
-the commentator, that wealth, gained with no use of 

26. A gam, made the common funds, appertains exclusively to the ae- 
on separate lauds, quirer, even in the instance of a reunion of co-parce- 
is several proper- nerg . and that such wealth is not joint property : since 
no special allotment is directed in the case of a gain 
made without use of joint stock. 

27. Such being their meaning, the same is equally proper for the 

unseparated co-parcener, as for the reunited one : 
27. The same because residence in the same abode [which implies 
is proper before a junction of property"*] is equally pertinent as a reason, 
first partition. when separation has not yet taken place, as when it 
has been annulled. Since the text is likewise pertinent, as directing, 
that the acquirer shall have two shares of an acquisition made with the 
use of common property, it is not right to restrict it to the case of re- 
united parceners ; for the reasoning, taught under the head of Hoh$k$,*f 
opposes that restriction. 

28. Besides, it is an uncontested rule, that an acquirer, as such, 

' . shf* 11 have two shares of wealth gained by the use of 

us i* j o ck J 0 ^ funds (a) ; for that allotment has been ordained by 
has two shares, a text [of Vyasa] above cited (§ 14) in the single case 
Not using it, be of the use of common stock. It is not reasonable to 
should have the assign two shares only in the instance of an acquisi- 
e * tion made by personal exertion upon separate funds : 

but something more [than two shares]:] would be reasonable ; either 
the whole, or something less [than the whole.§] Here, since something 
less [than the whole))] has not been directed either by sages or by 


’ .ANNOTATIONS. 

26. Of the saint and of the commentator.] Of the saint; that is, of Kafcyayana ; 
for, after specifying residence in the same abode, he propounds a double share, if the 
joint stock have been used « and does not direct an allotment in the case of wealth ac- 
quired with no use of common funds. Of the commentator 3 that is, of prlkara : for 
he has expressly so interpreted the text. Qrfkrshna. 

27. ■ For reasoning opposes that restriction.] As a precept of revelation is infer- 

red in these terms, 4 the Holdka should be performed,’ to authorize the observance of 
that festival; and not one containing the term Prachya indicating the particular people 
Who practise it : so a precept of revelation is inferred in these terms e the acquirer 
shall take two shares of wealth gained with the use of common property;’ not one 
containing the term * reunited parcener,’ as a restrictive epithet of the acquirer. Qxi- 
hfahna* ' : • 

: 28. Where that does not exist.] Where neither the use of the joint funds, nor a 

common exertion of the rest of the brethren, exists ; either of which would be a reason 
lor the participation of the coheirs, prlkrshna. 

^ # Qriklskm and Achyuta. t Vide § 22. J Chudamani and $nkrshm. 

"■ ' ji Ibid. . (a) See i Mori Dig. <180.— 
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compilers; and since it appears, that the rest of the brethren partici- 
pate [in one ease] on account of the employment of their common 
stock ; it is fit, that their participation should he null [in another case] 
where that does not exist. 

29. The rule, that the acquirer shall have twice as much as the 
29. The rule rest, must he grounded on reasoning : otherwise, [if its 
is founded in rea- foundation in a passage of scripture is to be assumed,* 
s<m ; and reasoning is not to he taken as its ground ;*f] it 

would he necessary either to insert in the maxim of revelation in ques- 
tion, tlie condition of a gain made [by the father who is declared en- 
titled to two shares ;tj or else to establish separately the title [of 
an acquirer to a double shared] 

30 Ajid the 30. It is therefore true, that wealth gained 
conclusion is true, without use of joint stock belongs to the acquirer 
alone, not to the rest of the co-parceners. 

31. Moreover, a general maxim [of scripture j|] to this extent, 
31. Ifc is no "Let all share what is gained by an unseparated co- 
general rule, that parcener/ cannot be interred. For an exception to 
gains, made be- wealth acquired by valour or the like [without use 
*T e n i of the joint stock®!] does occur. Thus Maim says, 

vwux --.k. toWilL * u » « Wealth, however, acquired by learning, belongs 
A passage of exclusively to him, who acquired it : and so does any 
Mana cited. thing given by a friend, received on account of mar- 

riage, or presented as a mark of respect/'** So Manu and Vishnu 


ANNOTATIONS. 

29- Otherwise it would be necessary to insert, &c.] If it be not founded on rea- 
soning; the condition, that he be the acquirer, must be inserted in the revealed maxim 
‘ bet the father reserve two shares for himself.* I f then a passage of scripture be 
assumed in this form; c let the father, who has made an acquisition, reserve two 
shares*,’ a father, who had not made an acquisition, would not have a double share ; nor 
would a brother or other co-heir, who was the acquirer of the property, have a double 
allotment, The author therefore adds, * or rise to establish separately the title.* The 
distinct right of <m acquirer, independently of paternity or other particular relation 
must be separately established. Consequently, since it would be troublesome to infer 
a foundation in scripture on both points, it is right to ground the rule on reasoning, 
friktslina. •'*' 

31. Moreover a general maxim, &e., cannot be inferred.] If the rule were. founded 
on reasoning, the acquirer’s allotment should be proportionate to his exertion : and a 
general direction for his taking a double share would consequently be improper.. Hence 
itis right, that the acquirer’s double portion should be grounded’ on a general maxim 
of revelation in these terms, e the acquirer has two shares of what is gained before par- 
iition, and the rest have one apiece:’ accordingly, it is seen in the practice of the 
world,; that, in the instance of wealth accepted as a present, though it be •, gained , with- 
out use of joint stock, all participate on the sole ground of its being acquired by an 
unseparated co-parcener. Weighing this opinion of Qrlkara’s, the author censures it. 

* Maheqvara, - f frikrshna. f f iikrshi?a, Chbdamani, &c, 

§ : Ibid. /■ ' |! Maheqvara. AI ^rfkxsbna und'Chuddmanh ' * 

. ¥* Mmu f 9. 200. .Vide supra. $ 7, 
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ordain, “ What a brother lias acquired by bis labor, 
and of Manu and without using the patrimony, he need not give up 
Vislum. without Ids assent: for it was gained by his own 

exertion.”* 

82. Without using.] This is Connected likewise with wealth 
39 Exposition ac d ll ^ re( i by learning : for, in such instance also, a 
of those* texts. precept, ordaining partition of joint funds be used, 

does occur. 


83. Thus Y^jilavalkya says ; £C Whatever else is acquired by 
the co-parcener himself, without detriment to the 
r# 33. Passage of father's estate, as a present from a friend, or a gift at 
Yajnavaikya. nuptials, does not appertain to the co-heirs. Nor 

Ndrada shall he, who recovers hereditary property, which had 

5 been taken away, give it up to the co-parceners : nor 

and Vyasa. what has been gained by science.”^ So Narada : "Ex- 

cepting What is gained by valour, the wealth of a wife, 
and .what is acquired by science, which are three sorts of property ex- 
empt from partition; and any favour conferred by a father. Like- 
wise VySsa: u Wealth gained by science, or earned by valour, or re- 
ceived from affectionate kindred, belongs, at the time of partition, to 
him [who acquired it,] and shall not be claimed by the co-heirs.' 1 ’§ 

34. Interpre- 34. Received from affectionate kindred.] Obtain- 
iation of the text, ed from kind relations. 

35, What is given by the paternal grandfather, or by the father, 
S5 Another 85 a token °** Section, belongs to him [who receives 
na^sao'e of Vvisa it ;] neither that, nor what is given by a mother, shall 
P ° 7 be taken from him. What a man gains by his own 

ability, without relying on the patrimony, lie shall not give up to the 
co-heirs, nor that which is acquired by learning.” |j 


ANNOTATIONS. 

B2v With wealth acquired by learning.] . With the gains of science mentioned in 
the preceding text. (Manu, 9, 20d). priki-shna. 

The term, 4 y arns of science/ contained in the preceding passage of Mann, is here 
understood, Mahe<?var&, 

One commentator reads in. J front a vahana’s text anusliajvate c; is understood,” where 
the other reads sambadnyate “ is connected.” Hence a difference in their manner of 
stating the same meaning. 

A precept ordaining partition does occur.] Alluding to a passage above cited 
(§ 16) containing ihr* reservation, *' provided it were not gained by him using the pater- 
nal estate.” Child imam and yrfkfslma. 

1 , 33, Hereditary property.] This comprehends any common property. The same 

rule consequently holds g >od in regard to the wealth of the brethren, which they them- 
selves acquired CrlkrshU'U 

3-k Ohiained from k»nd relations.] This is not tautology ; but merely intended to 
remind i he reader of a preceding rentark. (Vide § If). Malicqvara- 

* Manu, 9. 208. Vision, 18. 42. Vide supra. § 3, 

. f yajnavalkya, 2, 119 and 120. Vide supra. § 7. ' 

: t Narada, 13. 6, Tide supra, f 1 % ■ § Yjde supra, § 10, fj Tide supra. § 5, 

N . ' ’ ' ill ' : / 
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-30. By tliUrt excepting, under rbrse ami other text?, in regard i<» 
DC). The sup- ?l 'f the tribes and all the classes of mixed or of medi- 
position of such » ate origin, wealth acquired, without use of the joint 
rule (§ 3ij is er- stock, by the acquirers own ability ; whether effected 
roueous. l>y means of any ; or received from affectionate 

kindred (being given by a relative :) or obtained from a friend., or at 
nuptials, or with a token of respect : vv gained by valour (that is, by 
combat or the like;) or earned by Inborn* (that is, by agriculture, ser- 
vice, merchandize, every acquisition [made without use of joint 
funds*] is excepted" ; tli ere fore, since there can be none other, the [alleg- 
ed] precept has no pertinence. 


87. Or a- ease or two [of acquisition made Without use of the 
common stuck' f] may bo, in some manner, assumed, to 
Z7. For mi- which the precept may relate. Still those cases should 
sous ^ criJ shl *’ ei b ha-ve been declared by express words : since it would 
have been easy for the sages to have said, ‘divide eer™, 
tain property gained by an unseparated co-parcener and such property 
would be readily understood under its own name ; better too than -by 
using a long and circuitous expression, like this [‘ wealth acquired 
before partition, t] other than the gains of valour, &c. [acquired without 
use of joint funds ;’§] for it is burdensome. And, if the present be in- 
tended as an exception, all the sages ought to specify every excepted 
term : for, without that, the meaning of “other than such” would be 
unexplained; and the restrictive words of the sages would conse- 
quently appear as idle as the prattle of children. But, if it be intended 
for illustration, then some one instance is negligently propounded by 
one author; and another by another writer ; and the omission of spe- 
cifying the whole is right. 


38. Property 
gained on the joitit 
stock is divided. 


38. Therefore the maxim is, * divide wealth ac- 
quired with the use of the common stock : and parti- 
cular terms, as the gains of valour, &e., are inserted in 
the texts as instances. 


ANNOTATION 

30,. The tribes.] Tic four tribes, .Brahmnm, &c. , ■ * ' 

Class of medial e origin. ] The Amijanhiha, the Kanuia, &e, , : „ 

Class of mixed origin.] Halhak&ra, &e. Qriktshi&i and Aeliyuta. ' 

The alleged precept has no pertinence.] The precept alleged by flje oppbnent 
must run thus; ‘divide what is gained by an unseparated eo-heir, other than: the. several 
specified sorts acquired by valour and so forth without use' of joint funds.* -But that 
h'as no pertinence. It has no such object as required a precept to . reach it- The reason 
is stated: “ Since there is none other that, is, since there is no case, which was not 

f rovided for by reasoning. Tne partition of wealth gained by the use of, joint stock, 
ekg deducibie from reasoning, was not a case unprovided for. ^rikfsJim. 

37, A case or two may be assumed.] A treasure, found by an unseparated co- 
parcener, is one instance ; and the receipt of. any thing given by a stranger, through 
commiseration, occurs as another. Since a partition of these gains h , not deducibie 
from reasoning, for they were not obtained by the use; of joint property, how can it be 
said, that the precept has no pertinence? The author proposes. this doubt, Qrlkishna. 

* frlktshna and CMdamanl f Achvuta. $ ^rfkislum. § yrikrshna. 
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oO, Not any pro- 39. Hence the declaring of property common, 

perty acquired be- merely because if was gained by an xiaseparated co- 
fore separation. parcener, is not grounded on authority. 

r" 40, Besides, the text of YajSavalkya, (“ Nor shall lie 'who re- 
covers hereditary property, &c.” § 33) is aeknowledg- 
40, A passage ed by you likewise, as signifying*, that, if one recover 
of Ynjilavaikya the property of the father, grandfather, or other auces- 
expiaiued. tor, which has been taken away by any person, it ap- 

pertains to him alone, not to the rest. Thus, [the author] denying the 
right of unseparated co-heirs in the property, because it has been re- 
covered, although, a trace of the former right exist, denies the remoter 
title of the rest to wealth originally gained by the man himself. 


41. It has been said by Qrikava, 'If wealth, acquired without 
using the gatrimony, belong exclusively to the ac- 


41. ^rfkrslipa's 
opinion. 

temal wealth, 
the receipt of gifts, 


quirer, their effects, received in a present, can never be 
shared with another brother; for the receipt of a 
present cannot be attended with expenditure of pa- 
rt is indeed alleged, that valuables are employed, at 


for the 

4 , 


gratification of 


the donor ; 


as a heifer 

or the like in the purchase of sacrificial materials ; or as milk for 
the support of life, during the sacrifice denominated Jyotishtoma, 
Here the valuables are not employed for the gratification of the giver, 
since his gratification, by the receipt of other effects, is not requisite 
for a donation, the intention of which is spiritual ; and, as the act of 
receiving is momentary, nourishment for the person, who accepts the 
present, is not requisite, as it is during the tedious celebration of the 
Jyotishtoina, for him who by that ceremony seeks celestial bliss/ 


,/yy '/• ■ ANNOTATIONS. 

Me as the prattle of children.] If it be severally declared * divide wealth other 
than the gains of science * divide acquisitions other than those of valour / and so forth ; 
a knowledge is not thus obtained pf what is meant by 4 property acquired before parti- 
tion, other than particular specified sorts/ so as to distinguish what is liable to parti- 
tion. Consequently, since it does not determine the proposed question whether a par- 
tition of such property shall or shall not take place, it is unmeaning, and therefore 
.similar to the prattle of children, prikrslma. 

40. Denying.] If the reading be nirdkurvat (hi the neuter,) the text of Yajfia- 
valkya is the agent in the sentence. But, if nirakurvan (in the masculine,) i'&jfiavalkya 
himself is so. Maheqvara. 

Unseparated co-heirs.] For the text, containing no restriction, relates to co-heirs 
whether separated or not separated, £rikrshna aud Achyuta. 

For, since the construction of the text is f Ho shall not give up, at the time of 
partition, that which he recovers / unseparated co-heirs are of course inferred, from its 
being understood to precede partition. Ohudamani. 

Originally."] With no trace of a former right, prikrshna and Maheqvara. 

. 41. As a heifer or the like.] A heifer, one year old, is directed by rituals to be. 

given % the purchase of the Soma or moon plant (Aselepias acida) required for a 
sacrihee at which the juice of that plant is drunk. 

Ah rnBk during the Jyotishtoma.] A Brahmam is allowed to drink milk during 
the edehration of the Jyotishtoina, which lasts live days. This sacrifice is performed by 
followers of the Veto*; for the specific reward of happiness in heaven,. . 
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42. That is futile : for instances often do occur, in the world, of 

expenditure of wealth, by giving presents to induce a 

42. Kefuted. donation ; and, in the present age, wealth received in 

gifts is similar to that which is earned by service. 
Accordingly it is said, £< In the Kali age, [gifts are made] to a 
follower” ° * 

43. And as for what is alleged [by the same author], that ‘gra- 

tification is no cause of receipt of presents, having no 

43. His reply such operation, since long attendance is the cause ; 

answered. and wealth, therefore, is not the occasion of such re- 

ceipt tf through the medium of gratification;* that is 

still more futile : for long attendance and the rest become causes of the 
receipt of presents, through the medium of grati iieation ; and, according 
to the diversity of mens dispositions, [gratification^] is seen to arise, 
in the mind of one, from pecuniary gifts pof another, from long atten- 
dance or the like ; of some, from the m £re evincing of particular quali- 
ties. If the effect be not produced, for want of an attendant circum- 
stance, it must not be thence concluded to be no cause; since, as is 
observed accordingly, gratification is produced by means which are 
not invariable. 

44. It has been further urged {by the same author,] * If [it be 

alleged,] that wealth mediately accomplishes the re- 

44. His farther ceipt of presents, being employed during attendance ; 
arguments. since receipt cannot take place without contiguity; 


ANNOTATIONS. 

42. Expenditure of wealth by giving presents.] By presenting agreeable things, 
& c. or, if the reading be, unadana (instead of upahara,) by giving bribes, &c. frfktshna. 

Wenllh received in sifts is similar to that earned by service.] Since a donation is 
obtained by long attendance, the expenditure of wealth is sometimes requisite for the 
support of life, ^rikfrshfla. 

A follower.] One constant in attendance; an earnest solicitor. This is connected 
with the terms ‘gifts are made ;* for it is said c In the first age, gifts are made by going 
to seek an accept er ; in the second, they are presented to one invited for the purpose; in 
the third, to one who solicits them ; in the fourth to a constant follower.” frikirsbria. 

43. Since long attendance is the cause.] Since presents are also seen to be ob- 
tained bv long attendance, gratification docs not operate towards the receipt of pre- 
sents ; and consequently is not the cause, frlkrslnia. 

Through the medium of gratification.] Only through that medium ; not by their 
own independent power. Therefore gratification is not unoperative, Qriktshoa. 

If the effect be not produced, &c.] The particular disposition of the person is a 
concomitant circumstance. If the proper disposition be warning, gratification is not pro- 
duced. There is consequently no u imperativeness of it as a cause. But some say, this is 
an answer to the question, how can gratification be a cause of receipt of presents, since, 
in some instances, no present is obtained, though gratification be produced? filkfshna, 

, : ri Bymeans winch are not invariable.] It is elected by various means, which are in- 
Sep'eMeilt'qf each other, friktshpa. 

44;. If it be alleged.] In some copies of the text, * if ; (yadi) is found ; and that 
reading .is right In other copies it is. omitted; but be supplied. Maheqvara. 

*' ^rlktshna ' 
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nor can this he without nourishment : that is denied ; for nourishment, 
used for the support of life, previous to the celebration of a Jyotishtoma 
or other religious ceremony, would immediately serve for that cere- 
mony, . since the Jyotishtoma could not take place without previous 
support of life ; all food would, therefore, be intended for religious ends, 
not for human purposes : and ^ consequently wealth, which supplies it, 
would be designed for sacrificial uses ; and the means of acquiring it 
would also be meant for the same end ; and thus the maxim, thatthe 
acquisition of wealth itself, and food, are adapted to human purposes, 
would be contradicted/ 

45. That is most futile ; for, although it mediately contributes to 4 

the celebration of the Jyotishtoma, food obviously 
45. Repelled, serves the immediate purpose of satisfying hunger ; 

and being designed for human uses, it contributes to 
religious ends ; but there is no proof of its being intended for such 
ends ; nor does its so contributing operate towards such a result. How 
then should it follow, that acquisition of wealth, wealth itself, and food, 
are adapted to religious purposes ? 

46. Hence; [because it was not intended for that purpose, though 

it contribute to the result,* or for the reason which 
_ 45. An objec- will be stated,!] there is no room for the reproach, * If 
tion obviated. wealth be acknowledged to contribute to the receipt 
of presents, by means of nourishment previous to such 
receipt, then, since no acquisition of wealth can be made without nou- 
rishment from the time of the receivers birth, every mode, of gain 
would be accompanied with detriment to the patrimony; and the res- 
triction, “ without using the patrimony/ 5 (§ 3.) would therefore not be 
inserted. 5 For, lest the restriction become superfluous, the text is un- 
derstood to signify employment of wealth other than an expenditure 
of it adapted to nourishment and similar use. 


■■ '• ANNOTATIONS. 

45. There is no proof of its being- intended for suck ends,] Of Its being meant 
for such purposes ; of its being designed for sacrifices, frikrsiuia. 

Bor there is no proof of food being intended for such ends ; that is, for sacrifices. 
Maheqvara. 

No proof of the acquisition of wealth being intended for suck ends; that is, for 
sacrificial uses. Achyuta. 

The commentator proceeds to notice variations in the reading of the text, which 
.do. not, however, maierially alter the sense. 

46. ■ Hence ] Because it was not intended for that purpose, though it contributes 
towards it. But some interpret “hence" for the reason subsequently stated; that is, 
lest the restriction become superfluous, &c. 9 l 'fkrshna. 

Achyuta is the author who so interprets it. ChMamani gives the other expla- 
nation. 

The text is understood to signify.] Maheqvara remarks with disapprobation a dif- 
ferent reading, (vachanardiutvat for vachandrclmtvam ;) from which, however, bj sup- 
plying. a sentence, he deduces the same meaning* 

* Ckud-unam and ^rifefshruu f Achyuta and k^aheqvara. 
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47. Moreover, an expenditure of wealth for nourishment or other 

use, must necessarily he made even by a person re- 
47. What is ex- maining at home; and such expenditure is not design- 
pended tor neces- ed tor the acquisition of wealth: but its having been 
of m acquisition, actually intended .tor that purpose is a requisite [to its 
being the cause of the gain :'*] consequently the sup- 
position does not go too far. 

48. Accordingly [since its being actually intended for the pur- 

pose is positively required ; its merely contributing to 
4S V Yiqvartipa’s that end is not sufficient ;tj Viijvartipa has said, f When, 
opinion is eousG- wealth is not acquired by giving [or using] paternal 
iid^t io property, it is declared [by the sagesfl not to be com- 

mon, any more than wealth received on account of marriage: it 
becomes not common, merely because property may have been used 
for food or other necessaries ; since that is similar to the sucking of the 
[mother’s] breast. 

49. Hence, [because its being actually intended for that purpose 

is a requisite to its being the cause of the acquisition, §] 

49. So oilier ex- though much wealth, belonging to the father, have 

out * a^vie^ to ^ een ex P en< fed ' m festivity at the son's initiation, or at 
g a j a< , 0 f his wedding, what is obtained by him in alms during 

his austerities as a student, or received on account of 
his marriage, is not common ; for that expenditure of wealth was not 
made with a view to gain, 

50. The purpose 50. It is, therefore, demonstrated, that wealth, 

^li^to render the ac< l u * re< ^ ^7 Cleans of joint stock used for the express 
acquisition com- purpose of gain, is common property ; and no other 
JUOD- so. 

5.L The same import may bo deduced by abridging the substance 

51. The same °i* what has been expressed, after various disquisitions, 
results from Ji- by Jitendriyu, who says, e Whatever is acquired on 
tendrya’s argu- separate funds is several property. For the sake of 
nieri * s ‘ perspicuity, [coins of science and other particular 

sorts |j] are speciiied by wav* of example, in these and other words, 


ANNOTATIONS. 

47. The supposition docs not go too far.] There k not ground for supposing, 
that wealth, expended for nourishment, is the Cause of an acquisition. Malice vara. 

: 48. Not acquired by giving paternal, property.] It is thus expressly declared, 
that the; expenditure must have been actually intended for that purpose. Crikrshna. 

5 L But even these sorts of wealth become common.] Such sorts of wealth, 
being gained by science, valour, or the like, are joint property, , if attended with a suf- 
ficient causa of a joint right. Though the wealth bo of such sorb it is common properly. 
^Irlktslina. • .. . ■ % , * ' f . 

* Maheqvara, : f '■ f Orikrshpa, &c\ ' $ Mahujvara. 

§ Makc^vara* . j) frikishpa. 
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“ Wealth, however, acquired by learning, belongs exclusively to him 
who acquired it.”* Such sorts of property are exempted from parti- 
tion* because they are separate : but even these sorts of ‘wealth become 
common, if there be a sufficient cause of a joint right. This also has 
for the sake of a ready comprehension, been in certain instances described 
[in the writings of sagesf] by the <;jreumstance of joint stock used; in 
others, by that of united exertion made ; in some, by that of common, 
relation/ 

52. It has been, likewise, said by Baloka, The rest cannot 

52. Balokain- have a right to wealth gained by one brother through 

dicates a like opi- science, or similar menus; [being acquired without 
rion. use of joint funds, and independently of the exertions 

of the rest :1:] since there is no argument for it’. 

53. The practice of dividing wealth gained by receipt of presents 

53. The prac- without, expenditure of joint property, which is ob- 
lice of dividing served to prevail among virtuous people, is not unsuit- 
all presents ao« able, whether founded on the mutual affection of the 
counted for. brethren, or on a manly sentiment. Or [it may be 
thus accounted for :] people, observing the partition of wealth received 
in presents, (for presents are in general gains of science; and, as such, 
the participation of co-heirs equally or more learned is ordained by a 
passage of law, though the property have been acquired without use 
of joint funds ;) and not knowing, that this partition of the gains of 
learning is made under a special rule respecting science, but erroneously 
supposing the partition to take effect because the wealth was gained 
by an unseparated co-heir, have done so of their own accord. It is not, 
howeyfr, founded on uniform practice. There is consequently nothing 
incongruous. 

••y j 04 Mit, as for the text of Manu, (“ After the death of the father, 

54 A text of ^ ^ ie e ^ es ^ brother acquire any wealth, a share of 
Aramlvxnoiindf'd that belongs to the younger brothers : provided they 
have duly cultivated seience.”§) the meaning of it is this; 
under another text, placing the eldest and* younger brothers in the 


ANNOTATIONS. 

By the circumstance of joint stock used.] Tor example, c The brethren partici- 
pate, &c/ (Yy&sit). Tide § 14. 

By that of united exertion made.] As in the text, * If all of them, being unlearn- 
ed, &e/ (Maim, 9, 205.) 

/By that of common relation.] Tor instance, c After the death of the father and 
the mother/ (Manu, 9. 104.) Tide C. L § 14. 

’ And thus, if any thing be given to one, expressly in consideration of his being the 
sort of a parson named ; ail the sons of that person are entitled to partake, ^riktshjria 
and. Aqfeyuta. , ' * , 

. y M. If the eldest brother acquire any wealth.] If he alone acquire it by his labour 
with' a- separate stock', ^rlkishpa. 

. ^ Yide.§ 9. f Achyuta. J grfktshna. ~ § Manu, A tuT ' 
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relation of father and son, (“ As a father should protect his sons, so 
should the firstborn cherish his younger brothers ; and they should 
behave to their elder brother, like children to their lather, conformably 
with their duty respectively.”*) the younger brothers have a title in 
the wealth of the eldest, though obtained without use of joint stock, as 
they have in their father s acquisitions. But there is this difference : 
that even the unlearned sons are entitled to their fathers acquired pro- 
perty ; but the learned brothers only have a right to participate in 
the wealth gained by the eldest. 

55. This interpretation is right ; for the terms of the text would 
55. Confirm- else become unmeaning ; expressing " after the death 
lion of that expo- of the father' ‘'if the eldest brother, &c.,’ "provided they 
sition. have duly cultivated science.’ 

56 Conclusion. 5 6. Consequently it was an inaccurate assertion, 
Gains are * not* that another unseparated brother participates, on the 
shared on the siin- sole ground of the acquisition being made by an un- 
pie ground of par- separated co-heir, 
ceuery. 


SECTION II 


Definitions of the various sorts of acquisitions, &c., exempt 
from 'partition , 


1. On this [occasion, or among topics hinted, f] the gains' of 
l. Gains of science are explained. Upon that subject Katy ay ana 
science described says, ‘"What is gained by the solution [of ^difficulty j, 
by Kftyayaua. after a prize has been, otiered, must be considered as 
acquired through science, and is not included iri partition [among 
co-iieirs]. What has been obtained from a pupil, or by officiating as a 
priest, or for [answering] a question, or for determining a doubtful 


ANNOTATIONS. 

Placing brothers in the relation of lather and son.] After the death of the father; 
for the text occurs under that head. 

, Younger brothers have a title in the wealth of the eldest.] Not in that which is 
acquired by the middlemost, ydkfshna. 

55. For the terms of the text would else become unmeaning*.] They 'would be 
superfluous, if the younger bro'.hers had a right, simply as such, to the gains of the 
eldest generally, ^rfkrshna. ■■ 

Aftrr the death of the father.] Bence it appears, that die ydtm. er brothers do 
not participate in the separate acquisitions of the. eldest, made .while the father was 
living. . GiJk&lijtv &e. ■ 

1, On this.] Among those sorts of partible property.' If the reading beatra, 
“here 4 * instead of t&tra u there,” the sense is, ‘ on this opportunity. 4 Qrikrshoa,. 

* Mann, 9. 108. ‘ ' f ftfkishna. 
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point, or through display of knowledge, or by [success in] disputation, 
or for superior [skill in] reading, the sages have declared to be the 
gains of science and not subject to distribution. Tlie same rule like- 
wise prevails in the arts ; for the excess above the price [of the common 
goods], and that which is gained through skill by winning from another 
a stake at play, must be considered as acquired by science, and not 
liable to partition* So Vfhaspati has ordained” 

2. First sort 2, ‘ If you solve this well, I will give you so 

A "prize for the much money after such an offer, if one solve the dif- 
solution of a dif- ficulty and obtain the prize, it is not subject to dis- 
iicukj. tribution. 

3. Second sort. 3. From a pupil] From a person instructed by 

Fee for instruct- the acquirer* 

mg a pupil. x 

4. Third sort. 4. By officiating as a priest.] Received as a 
Fee for officiating f ee or gx'atuity from a person employing him to officiate 
at religious rites* at a tacrifice. 

5 These are 5- These are fees, not presents; for they are 
dues, not gratuh similar to wages or hire, 
ties. 

6. Fourth sort. 6. So, a question relative to science being re- 

A reward for solv- so lved, if any one, through satisfaction, give anything 
mg a question. which had not been previously offered. 

7. Also what is obtained by clearing the doubts of one, by whom 

7 Fifth sort an has been thus made : <f To him, who removes 
A * reward for m J doubts on the meaning of this passage, I will give 
clearing a doubt- this gold.” Or [it may signify a fee, such as] the sixth 
M .upint or for part or the like, received for a correct decision between 
decidiuga lifigat- two litigant parties, who apply for the determination 
ed question: ' of % dubious and contested point. 

8. Sixth sort. 8. Likewise, what is received in a present or the 
A reward for dis- like for displaying his knowledge in the sacred ordi- 
\)b$ of science. nances and so forth. 

ANNOTATIONS. 

The excess above the price.] Having taken gold or the like belonging to the joint 
stock, 'and having made bracelets or similar things, the value, which is thus superadded 
by the skill of the artist to the price of the gold, &c., is an acquisition made through 
science, 

Ry winning a stake at play.] A wager, previously staked, which is won by superior 
skill in play, yrikfshna. 

* 5. . These are fees.] To obviate the seeming tautology in the subsequent mention 
of a present obtained through the display of learning, after noticing a reward for resol v- 
iing well a difficult question ; the author says ‘ it is a fee, not a present. 5 It is not obtain- 
ed by the mere acceptance of a gift, ^rfkfshna. 

, 6. A question relative to science being resolved.] A proper answer having been, 
given to V question proposed, 

-n l ■ . ■ 
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9, So, in a contest between two persons respect- 
9 . Seventh sort* ing their knowledge of sacred ordinances, or in any 
A prize gained or other controversy whatsoever concerning their res- 
pective attainments, wha t is gained by surpassing the 
opponent 


stake won m 
disputation 


10. Eighth sort, 1 0. Likewise, where a single article is to he given, 

A prize lor read- and there are many competitors, what is received for 
ing* reading in a superior manner. 


11 . Ninth sort. 11. Also, what is gained by painters, goldsmiths 

The gain of a skil- and other artists, through skill in the arts and so 
fill artist. forth. 

12. Tenth sort. 12. In like manner, what is won by heating 
A stake won by another at play. 

skill in play. * J 


18. All this is exempt from being shared with the rest of the co- 
parceners. The meaning is as follows : whatever is 
. I 3 * They arc acquired by any [skill or] science, belongs to the ac- 
in generai exempt q U irer, not to the rest. For illustration only, it has 
par i ion. Heen stated at large by Klttyayana, to obviate the 
error of Qrikara and others. 

14 . Hence; [since it is enumerated by Kiiy&ymti among the 
gains of science ;*J what is obtained in a present by 
14. So is any displaying and making known his own knowledge, 
present to a learn- is also an acquisition made by science ; for a present 
e lnaQ ’ is given to a learned man on account of his learning. 


15, So Tama; “A man endowed with science, regular in [the 
performance of his] duties, contented, patient, with 
lama de- subdued passions, of* strict veracity, grateful, dis- 
a person interested, kind to cows, careful of them, generous, a 
performer of sacrifices, and a priest, the sages pro- 
nounce to be a worthy object. But a present should not he conferred 
on such as neglect rigid observances, or are ignorant of holy texts, or 
merely live by their class : for a stone transports not a stone [over the 
stream].** 


' 15. 
seribi 
worthy of gifts 


ANNOTATIONS* 

9.' Gained by surpassing the opponent.] Received on terminating the contest by 
demonstrating the proposition : having been previously staked by the disputant, or 
being generously given by the king, ^rlkishna. 

For, illustration.] For an example of wealth gained by science without use 
of joint funds, priktshna and Achyuta. 

others.} Their mistake in supposing: : ;au acquisition to 
be subject to parihfipn simply because it was obtained by an unsephrateA co-parcener, 
^rlkrsfma. ' .• > ; ^ A A - . 


yrfktsbna and Achyuta* 
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16, Thepresent id. For, it is in right of his learning, that he is 

is given on ae- a fit object of gifts; and unlearned men are unworthy 
count of learning, objects.' 


17. Hence, what has been alleged by some one, that the gains of 

science signify such gifts [only]* as are received on 
17. A different account of teaching ; must be rejected as having been 
construction re- said for want of seeing the text above cited : and 
* utcd “ because the word science (vidya) being derived from 

the root vid to know, signifies any knowledge [or skill.] 

18. As for what is objected by Qrikara, that ‘ by pronouncing 
1 8 (Mkara’s wea ^h received in presents to be the earning of science, 

nW«»HnnrpnMlpd receipt of presents, instruction of pupils, and assistance 
2 4 ‘ in sacrifice, are confounded: 3 that is very futile; 

since, although presents and the rewards of teaching and assist- 
ing in sacrifices, and other particular sorts, be connected as being equally 
gains of science ; yet the several sorts are not confounded : for still the 
rewards of teaching and of* sacrificing are not presents ; and it is an 
uncontested truth, that a black bull, a red or a pied one, or other in- 
dividuals, though equally bulls, are not confounded. 


19. Accordingly, [as they are not confounded, - }* or because things 

generically similar are specifically different $ therefore,] 
39. Hisargu- • since [it may be asked] "how does the sage, by pro-, 
mcnfc refuted. Bouncing what is received from a pupil or for officiat- 
ing as a priest to be the earning of science, fail in dis- 
criminating the rewards of teaching and of sacrificing V the allegation 
[of their being confounded,§] merely by way of offering an objection, 
must be rejected* 

20. • IL&tyfyaiia propounds the gains of valour, &c. “ When [a 
K ; f soldier] performs a gallant action, despising danger ; 

tod &ybu3C is shown to him by his lord pleased with 
t v i^fcvAmna v.' whatever property is then received by 
; : hint, shall be considered as gained by valour. That 
and what is taken under a standard, are declared not to be subject to 


ANNOTATIONS. 


17. For want of seeing the text above cited.] Meaning the text of K&tyayana. 
(§ 1.) (JJriki'slma. 

. It must be rejected as inconsistent with the sense of the above cited text of lama. 
{§ 15.) Mahe^vara. : ' 

This commentator appears to have read vachan&rthadar§an&t ‘from seeing the 
purport of the text f in place of vaekan&dargauat c for want of seeing the text/ 

18. By pronouncing wealth received in presents to be the earning of science.] 

frikara’s meaning is, that, if the fee fpr assistance in sacrificing be a gain made through 
science, jbeeause, it is by science that th% man was fitted for officiating ; and if the reward 
of vteaching:, and' the receipt of presents be so likewise ; then all three, being the gains of . 
science* nre confounded, frikishna. * , : . 


. ■ f Acbyuta. J fjhikiriina, f frikishn&* ; , 


# 



28* 


HINDU LAW-BOOKS. 


distribution.. What is seized [by a soldier] in war, after risking Ins 
life for his lord and routing the forces of the enemy, is named spoil 
taken under a standard.” 

21. “ But weal tli received on account of marriage 
is considered to be that which has been accepted with 
a wife. 

22. The meaning is, received at the time of ac- 
cepting a bride. 

23. So Manu and Vishnu state other sorts of 
property exempt from partition. “ Clothes, vehicles, 
ornaments, prepared food, water, women and furniture 
for repose or for meals, are declared not liable to dis- 
tribution*” 

24. Clothes.] Personal apparel and raiment in- 
tended to be worn at assemblies. 

Vehicles.] Carriages or horses and the like. 

Ornaments.] Rings and so forth. 

Prepared food.] Sweetmeats, &c. 

Water.] Contained in a pond or well ; as suited to use. 

Women.] Other than female slaves. 

Furniture for repose or for meals.] Beds and vessels used for eating 
and sipping [or drinking] and similar purposes. 

. ANNOTATIONS. 

A black bull.] Nila, the term here used, signifies blue, and is frequently em- 
ployed in the sense of black ; but the sort of bull intended by that term, in the selec- 
tion of a steer to be consecrated and let loose at obsequies and on eevfcain other occasions, 
is one of a red colour, with brown headland tail, and with white hoofs and horns, 

A red one.] Kapila: When applied to a cow, this term signifies one of the colour 
of lac dye, with black tail and white hoofs. 

22. Beceived at the time of accepting a bride.] This is indefinite : for the same 
must be likewise understood of other property received in consequence of becoming, a 
son-in-law. 9 r ikfsh#a. 

24, Suited to use.] Adapted to employment. As much should be taken by 
each person as will supply Ms wants. There is not, in this instance, a restriction of 
equal shares. (JJriktshpa. ’ ; 

Other than female slaves.] Since the partition of a female slave is directed by 
Vfhaspati, ( e< A single female slave should be employed in labour, in the house of the 
several co-heirs successively, &c. 5, f) the author says, e other than female slaves/ 

^rlktshna. . ■, ;V % ' 

Female slaves.] Meaning women kept for enjoyment. Mabe^vara, : ; 

Accordingly Gautama says, “No partition is allowed in the -case of' women con- 
nected [with one of the parceners].”! Achynta. ^ ... . ... \ 

. .'repose, &&] The words are, yoga-kshem^praeh%an;cba. The Rat* 

* Mann 9, 219., / But not found in Vishnu’s Institutes, ; ' : j Vide C, I. § Xt), 

■ | Vide ^'Mitakshard, C. L Sect. 4. § 22. 

■$ 


presents explain- 
ed by the same 
author. 

22. Exposition 
of the text. 


23. Other sorts, 
not liable to par- 
tition, enumerat- 
ed by Manu and 
Vishnu. 

24* Explanation 
of the passage. 
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25. So VySsa : " A place of sacrifice, a field, a vehicle, dressed 
35 . Vy&saenu- food, water and women, are not divisible among 

merates exempted kinsmen, though [transmitted] for a thousand gene- 
articles. rations. 

26. A place of sacrifice.] The spot, where sacrifices are per- 

formed ; or else an idol ; not wealth obtained by sacri- 
tation of the text" ? for fhat has been noticed as being the earning 

of science. 

27. Thus K£ty£yana : “ The path for cows, the carriage road, 
^ , clothes, and any thing •which is worn on the body, 

specifies othefex* should not be divided ; nor what is requisite for use, 
empfced articles. or intended for arts : so Yihaspati declares.” 

28. Requisite for use.] What is fit for each person's use ; as 

books and the like in the study of the Vedas, &c. 
f That shall not be shared by ignorant brethren. So 

; p * what is adapted to the arts, belongs to artists ; not to 
per0ofis ignorant of the particular art. 

. ■ 29. Also Qankha and Likhita: “ No division of a dwelling 

29 Cankha and place ; nor of water pots, ornaments, and things 

Likhita exempt general use, nor of women, clothes, and channels 

certain articles. for draining water. PrajSpati has so ordained.” 

30. A house, garden or the like, which one of the co-lieirs had 

constructed within the site of the dwelling place, 
iinn oV during the father s life-time, remains his indivisible 

- property for his father has assented by not forbidding 
the construction of it/a) 

31. So, even property inherited from the paternal grandfather, 
31. Hereditary which has long been lost, and is not recovered by the 

prcgerty recover- rest through inability, or through aversion from [the 
«d is m certain efforts requisite for its] recovery, belongs exclusively 
father, if recovered by him on his own funds, 
and by his own labour ; and is not common property. 


. ANNOTATIONS. 

nakara expounds yoga-kshema the counsellor and priest; and prachara the path for 
cows and other cattle, &c. Achyuta. 

These terms are otherwise explained in the Mitakshara. 0. 1. Sect. 4. § 23. 

28. As books, &c,] If there be other effects of equal value with the books, these 
shall be retained by the learned brethren; and other chattels shall be taken by the 
illiterate co-heirs. This must be inferred. Else, if the hereditary property consist in 
books only, the illiterate heirs might be deprived of subsistence, if they liad no right of 
participation, frlktshna- 

29. Things not of general use.] As books for illiterate persons and so forth, 
kxslpa. • 

X ,; J -Channels for draining water.] Kagbunandana reads apam pracbara-rathyanam 
Wuter, vossels and roads f in place of apam prachdrarthanam, £ channels for draining 
. water.* : ■ ; 

7 a) See l Mod ~™ _ 
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32. As declar- 32. Thus Manu ordains ; If a father recover 
ed by Manu. the property of his father, which remained unrecovered, 
belongs P torthe shall not, against his will, share it with the sons, 
person recovering since in fact if was acquired by himself.”* 
it* 

33. Property appertaining to his father, not recovered by the 
. sons; not retrieved by them. The other readings, 

tioa of ihetaxt*" anav ^py a anavfipyam [in place of anavSptainJ 
are unfounded, 

34. Yihaspati says, “ Over the grandfathers property, which has 
24. Yxba-spati been seized [by strangers] and is recovered by the 

declares property father through his own ability, and over [any thing] 
gained or recover- gained by him through science, valour or the like, the 

jlrffi? but™. father ’ s fl j n do 1 minion is f dahled - „ He W 8 ive ifc 
ter the demise of away at his pleasure, or he may defray ms eonsump- 
the acquirer, it is tion with such wealth ; but, on failure of him, the sons 
equally divided. are pronounced entitled to equal shares.” v 

35. Exposition 35. Through his own ability,] The author thus 
of the text. indicates a separate, personal exertion. 

36. And of the 36. In both texts, the term ^ father” is indefinite 

preceding passage for a reason [of the precept] is stated since in fact 
(§ it was acquired by himself” (§ 32.) , 

37. The rule 37, Thus the rule must be understood in the 

is. the same in re- instance of any such hereditary property, other than 
recove rc cf aruTae^ exactly as in the case of property not hereditary, 

quired- Except but acquired by the man himself 

land. 

38. Qankha propounds a special rule regarding land, Land, 
38, gankha inherited in regular succession, but which had been 
provides a rule for formerly lost, and which a single [heir] shall recover 
one case of land. solely by his own labour, the rest may divide accord- 
ing to their due allotments, having first given him a fourth part.” 


ANNOTATIONS. ■ ■ 

33. The other readings are unfounded.] For, according to one reading; some- 

thing, must be understood; and according to the other, a term must be taken in a 
seecM&ry. acceptation, frlktshna. ? yi.. 

34: Equal shares,] The specifying of equal shares forbids the deduction of a 
twentieth part for the eldest. Chudamani and ^rikrslma. , j 

/ He mu defray his consumption with such wealth.] , Ail ;t%, which have.' 

been collated,: agree in reading bhogan chaiva tato dban&t ' he may defray Ms cofesumjy 
’ wealth. 1 But, in every other compilation, as the Katnakara, Bmtti- 
chaidrik^ reading is bhigaa r majkd a 

distribntibh.bi'^heh^e^th/ • % • y: 


fc sok 
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39. By the term “ solely” the author intimates, that neither 
30, Tlieacqmr- common, funds were used nor joint personal exertions 
ex has a fourth made. Still it does not become the separate property 
part in addition to of the person retrieving it ; but a fourth part of the 
his own regular i anc l recovered must be given to him in addition [to 
■ re ' his regular allotment :] by force of the word land and 

because there is no reason for supposing it to be vague. 

40. Consump- 40. Thus have been explained both, what is di- 
lion. visible and what is exempt from partition. 


CHAPTER VII. 


On the participation of sons born after a partition . 


Manu, &c. de- 1. The share of a son bom after the partition of 
dare, that a sou the estate is now declared. On that subject Manu and 
tio^is heir todhs Nfoada say, “ A son, born after a division, shall alone 
father; or shares take the paternal wealth ; or he shall participate with 
with re-united such [of the brethren,] as are reunited with the 
brethren. 

2. If .the father, ktaving separated his sons, and having reserved 
& M^preta- for himself a share according to law, die without being 
tion of the tet with his sons ; then a son, who is born after 

the partition, shall alone take the father’s wealth ; and that only shall 
be His allotment. But, if the father die after re-uniting himself with 
s<k#0, of His sons, that son ..shall receive his share from the re-united 

CO ; .V . 

3, Gautama 3. Thus Gautama says : “ A son, begotten after 

hitn takes exclusively the wealth of his father.”^" 

father's share. * 


annotations. 

30; In addition ] The meaning of the text is, 4 having given a fourth part of the 
land in addition, to the person who recovered it, all the co-lxeirs, together with him, 
shah take equal shares/ : It is not understood from the term 6t the rest,’* that a fourth 
part only shall be given to him : for it would be an unequal rule, since the person, re- 
covering the land, would, receive less than his co-heir, it -there be one or two sharers 
uhcOncetnedin thereeovery, ^rikfshna, 

* ^ reserved a share according; to law ;] It is thus hinted, that, if the father, 

through ignorance of the law, have made a partition in which he took a very small share 
for his son, afterwards begotten, shall receive a due allotment from the bre- 

threh^' :, yrikishna.-.. 


^ Manu, 9. 215. Narada, 13, 43. f Gautama, 28. 27* 
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4 He, of whom the conception was subsequent to the division of 
the estate, is a son begotten after partition ; being 

4. Exposition, procreated by a person, who is separated [from co- 
of tb.e passage. parceners:] for, without conception, there, is no pro- 

# creation. Therefore, if the sons were separated [from 
the father,] while his wife was pregnant but not known to be so, the 
son, who is afterwards horn [of that pregnancy,] shall receive his 
share from his brothers, 

5. Not one only, but even many sons, begotten after partition, 

5. The same exclusively the paternal wealth. Thus 

holds good, if Vrhaspati says : “ The younger brothers of those, 
there be more who have made a partition with their father, whether 
than one such .son* children of the same mother, or of other wives, shall 
hsipatmted 1 * *" take their father's share. A son, born before partition, 

* 4 l/ has no claim on the paternal wealth ; nor one, begotten 

after it, on that of his brother.” 

6. One, born previously to the partition, is not entitled to the 

6. And ex- P a ^ erna ^ estate ; nor one begotten by the: separated 

plained. A fur- father, to the estate of Ms brother. So the same 
ther passage quo- author declares : * f All the wealth, which is acquired, 
ted.; by the father himself, who has made a partition with 

his sons, goes to the son begotten by him after the partition. Those, 
born before it, are. declared to have no right ; as in the wealth, so in 
the debts likewise, and in gifts, pledges and purchases. 

7. Under the term <f all,” wealth, however considerable, which 

7 . And expound- is acquired by the father, goes to the son begotten by 

ed, him after partition. 

8. A further 8. w They have no claims on each other, except 
passage cited, for acts of mourning and libations of water ” 


ANNOTATIONS. , ; y 

4. Shall receive his share from his brothers.] This must be understood where 
the father remains separate, having reserved for himself what ought to foe reserved by 
him, and having given the residue to Ms sons. But, if the father be dead, the Shares of 
him and of the brethren must be thrown together, and divided, according to Taw, by all 
the brothers. However, Chudamani directs a new partition by mixing the whole of the 
effects, although the father be living; because the double share, or other allotment 
reserved by him, was not according to law. In the case supposed, if a share were previously 
. let apart for the child in the womb, the wife's pregnancy being known, all shall parti- 
■ eiphlh in the father’s allotment [after his demise,] provided there be no soiy begotten 
after the partition. But, if the lather himself, though apprized oflhe 1 t>re^hiaey,..have 
i given shares to his sons, in virtue of his power as owner;, the.ehikfM tfo^tv^ihb has no 
; Hght to participate, since their property in those shares k,.,cb'ihidetci>Jfie-;h# ; ;%: right 
onl| to the father's allotment ; and, if there be a son begotten after the partition, he k 

6. Which is acquired by himself.] It is thus intimated, That what is acquired, 
through personal , labour, on separate lands, by the - felfc wild: is*- re-united after parti- 
tion with- another son^ belongs also to the son begbtt&tf after the partition # and* not to 
the re-united parceners. ; 
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O AndPTnkined % specifying “ Acts of mourning and liba- 

p ’ tions of water’" only the author excludes the remoter 
pretensions to a participation in wealth. ' 

10* This is applicable only to the case of wealth acquired by the 

10 If land &c ^^ er * ^ property inherited from the grand- 

have been divided* father, as land or the like, had been divided, he may 
and the son sub- take a share of such property from his brothers : for 
seqnently bom partition of it is authorized, [only] when the mother 
takes nevertheless becomes incapable of bearing more children. [Conse- 
as are * queiitly, since the partition is illegal, having been 

made in other circumstances, it ought to be annulled.*] 

II. Vishnu au- 11. That is declared by Vishnu: "Sons, with 
thorkes his parti- whom the father has made a partition, should give a 
cipation. share to the son born after the distribution^f 

12. Yaifiavalkya 12 ‘ So YdjSavalkya : « When the sons have been 
directs an allot- separated, one afterwards bom of a woman equal m 
meat to be given class, shares the distribution. His allotment mtist 
oat of the proper- positively be made out of the visible estate cor- 
ty forthcoming. rected for income and expenditure/ 

13.. That must 13. Since it disagrees with the ordinance, that 
relate to beredi- “he shall alone take the paternal wealth,” (§ 1.) it must 
feary property. relate to hereditary property, for the reason above- 
mentioned. 


' ANNOTATIONS. . 

10. Land or the like.] A corrody and shares are intended by the terms "or the 
like f for gems, pearls, are similar to a man’s own acquired wealth, yrlkdshpa, 

11. Must positively.] The particle v£ is affirmative; and what has been consum- 
ed is consequently excepted, yriktshpa, &e. 

The particle signifies ‘or 9 and denotes a regulated alternative. If there be evi- 
dence of tne income and expenditure, the allotment shall he made, out of the ‘ visible 
estate;’ if not, it must be grounded on a reference to the amount originally distributed. 

. Maheqvara. 

The visible estate.] The wealth forthcoming, Achyuta. 

The remainder after allowing for income and expenditure : or that which is forth- 
coming. Maheqvara. 

13* Tor the reason abovementioned.] That which was stated; 5 because distri- 
bution is authorized when the mother becomes incapable, &c.’ Therefore, whether preg- 
nancy were known or not; the partition being illegal, which has been made, of the 
grandfather’s estate, without the mother’s being incapable of bearing more children, it 
ought to be annulled; and the two last cited passages will relate to the distribution of 
such property : but the preceding texts of Manu and the rest regard the father’s own 
acquired wealth. The contrary must not be supposed, ^rlkxshna. 


.$rlkfshfla. f Vishnu, 17. 3, J Yajikwalkya, 2, 123, 
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HISTDU' LAW-BOOKS. 


CHAPTER VIII. 


On the allotment of a share to a co-parcener returning from 

abroad. 


1 . The participation of one, who arrives after the distribution of 
1 Tb u the estate, is next declared. On this subject Yrhas- 
of an absent co~ P a ^ sa J s > “ Whether partition have, or have not, been 
parcener is direct- made ; whenever an heir appears, he shall receive a 
•ed by YrlmspatL share of whatever common property there is. Be it 
•to be delivered to debt, or a writing, or house, or field, which descended 
from his paternal ancestor, he shall take his due share 
of it, when he comes, even though lie have been long absent.” 

% u If a man leave the common family, and reside in another 
country, his share must no doubt be given to his male 
2. Or to Ms descendants when they return. Be the descendant 
htir ~ third, or fifth, or even seventh, in degree, he shall re- 

ceive Ms hereditary allotment, on proof of his birth and name” 


ANNOTATIONS. 

1. Whether partition have or have not been made.] By the rest, who remain in 
the country. So the text must be supplied, Acbyuta. 

Whatever eommon property.] Which has descended from his ancestor, Achyuta. 

2. Or even seventh.] The particle <c or” (va) connects this with other degrees 
not mentioned but included with the seventh. Therefore descendants, as far as the 
seventh in degree, returning from a foreign country, participate ; not so the eighth or 
other remoter descendant- Accordingly, the text which expresses, that “ The right to 
participation ceases with the seventh £i person, 9 * relates to this subject, ^rlkfshna* 

Be he the third, or fifth, or even seventh,] The particle “ or" is here employed 
in an indefinite sense. If therefore, at the time of the demise of the ancestor and owner, 
a descendant, within the degree of great grandson, be the eldest of the male issue 
living; then, since the property devolves in regular succession on the progeny, the 
descendant, even beyond the seventh degree, may have a good title. But, if the eldest 
-of the [surviving] male issue be the son of the great grandson ; then, since he is desti- 
tute of title, being debarred from offering a funeral oblation, his son, though fifth in 
descent, has not the right of succession. Achyuta. 

The foregoing is ^ cited, without mention of the author’s name, by prlkfshgia, who 
■replies, c That is not right : for, were it so, there would be no difference in the cases of 
one who remained at home and of one who went abroad; and the text would con- 
sequently be superfluous. Accordingly a separate revelation must be presumed as 
dhe ground of that text. This should be considered by the wise/ 

The close of 9rlkrshna*s reply bears allusion to the sequel of Aehyuta’s argument, 
in which it is said, .* As for the supposition, that the rights of third, fifth, &c. are 
determined according to the greater or less distance of the place; but, since the succes- 
sion is ordained to extend as far as the seventh in degree, it extends no further ; and 
accordingly another passage of law expresses, that inheritance stops beyond the seventh 
in descent : That is wrong, for it would be necessary to assume another foundation of 
ifc [in scripture ;] and the rule would be irrelevant, since no determination could be 
formed, as there is no ground for selection . of particular distances/ 
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3. “ To the lineal descendants, when they appear, of that man, 
whom the neighbours and old inhabitants know by 
, . 3 - On proof tradition to be the proprietor, the land must be Sur- 
ms descent. rendered by his kinsmen. 

4 Under this text ; the heir [of a co-parcener] long absent shall 

4. Such proof take his due allotment, after making himself known 
is necessary. to the old inhabitants settled on all sides. 


5. Conclusion. 


5. Such is the participation of one arriving 
after a division. 


CHAPTER IX. 


On the participation of sons by women of various tribes. 


1 Partition Edition among sons of the same father by 

among the of- different women; some equal to himself by class, 
spring of marri- others married in the direct order of the tribes, is now 
ages with women described. 

of different tribes. 

2. Marriage is allowed with women in the order of the tribes, as: 

2 Such mar- we ^ m with those of equal class; for Maim says,* 

riages are autho- “ For the first marriage of the twice bom classes, a 
rized by Mann, woman of the same tribe is recommended but for such. 
The first wife must as are impelled by desire, those following are prefer- 
be of equal class. a ble in the order of the classes. A Qudri woman only 
ri^esmy be can- the wife of a Qudra ; she and a woman of his 

tracted m the own tribe [are the only wives] of a merchant ; they 
gradation of the two, and a woman of his own class, are alone eligible 
classes. for a man of the royal [or military] tribe ; and those 

[three] and a woman of his own rank [may be wives] of a priest”** 

8. A QMri woman only] The particle "only” is connected 

3 Exposition 6Tei 7 mem ^ er of Fne sentence; for that term, 

of the text. expressed immediately before, is understood with the 

. Marriages are words “ she,” “ they two ” and “ those three,” The 
not allowed with meaning is, that marriage in. the inverse order of the 
women superior ; tribes must by no means be contracted. 

4, And are bla- 4. But for such, as are impelled by desire,, these, 
meable with wo- ' &c.] This indicates an alleviation of offence, not exi- 
men inferior by tire exemption from blame, 
class.' • 




imrou' LAW-BOOKS 


* 5. (^ankha and Likhita declare, “ Wives must be espoused. 

5 Cankha md ^ men class * im preferable for all persons.” 

Likhita cited. This is stated as the principal rule. The suceedaneous 
one follows : “ Four wives of a BriOimana are allowed 
in the direct order ; three, of a Kshatriya ; two, of a Vaicya ; and one, 
of a Q6dr&” 

6. And explain- 6. The numbers here stated, “ four/" &e, are in- 

e ^\ tended to refer 1 * to the tribes. 


7. Paitblnasi 7* These women arc wedded wives. So Paithl- 

shows, that mar- nasi shows : “ Four wedded wives of a Br^hmana are 
riage is here allowed ; and three, two, and one, of the rest respec- 
meanl tivdy. 

# 8. Int-crpreta* 8. Of the rest.] Of the Ksliatriya, &c. in their 

tion of his text. order, three, two, and one, may be allowed. 

9. Though [such a marriage be] in the direct order of the classes. 
Maim and 'Vishnu have strongly censured the union 
9. Union of a of a man of a regenerate tribe with a Q6dr£ woman, 
regenerate ^ man « Men of the twice born classes, who, through infatu- 
man is reprobat tioB > ^arry a woman of the low tribe, soon degrade 
edbv Maun and their families and progeny to the state of Qhdr&s. 
Yisifnu ; According to Atri and [Gautama] the son of Utathya, 

he, who marries a ^ddrl woman is degraded instantly'; 
according to C^aunaka, on the birth of a son ; and, according to Bhrgu, 
on the birth of a son’s son, A Bralimana, who has ascended the .couch 
of a Q&dra woman, sinks to a region of torment : or, if he have begot 
a child on her, he loses even his priestly rank.”* 


10, It thus appears, that the texts are applicable to the instance 
of such a woman married in regular gradation. Hirf- 
ta’s text also, which coincides with that of Mann and 
the rest, relates to a woman espoused. Thus he says, 
“ No other is so sacrilegious, as is the husband of a 
woman of the servile tribe; for that Brahmapa is 
slain by the child, which he himself begets on her.” 
Accordingly [since marriage with a Q6dr& woman, and 
procreation of issue by her, are offences ;f] Qankha 
omits the Q6dr5 in describing a wife eligible for a 
: And one . of twice bom man. " A BrShmani, a Kshatriy$, and a 
£aakha. Yai<jy6 are propounded as the allowed wives of a 

Brfihmana; a KshatriyS andaYaigy4 of a Kshatriya ; but a Vaicya 
is ordained the only wife of a Yaicjya; and a§6dr4 of a £6dra.” 


19. Though she 
fee espoused sub- 
sequently to wives 
of higher classes. 

A passage of 
H&rita confirms 
this; 


. ANNOTATIONS. 

• 6. The numbers refer to the tribes*] Therefore, the marriage of a Brahman* 

with five or six Brahmania is not prohibited, ydkfshna. 4 

■ . The- meaning is, that five or six wives, similar to the husband himself in class, are 
not forbidden to a man of the sacerdotal or other tribe. Adbydta. 


* Mann, & 1W7* 


t prftfsbna. 
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1 j B a( ^ 11. Hence these evils do not ensue on the pro- 

terj with such a creation of offspring upon, a Qudr£ woman, not mar- 
wora&a is compa- Tied to [the Braiimana] himself; but a venial offence 
rativelj venial. is committed, and a slight penance is requisite, as will 
be shown* ■ 

12* Manu propounds the distribution among sons of four classes. 

<e Let the venerable son take three shares of the 
12. Partition heritage ; and the son of the Kshatriya wife, two 
among sous by s hares ; the son of the Vai^yS wife, a share and a half ; 
ottsTrib^TisMo- ^ ie S011 '^ ie ?ddra wife, may take a share* Or 
pounded by Manu, let a person, conversant with law, divide the whole 
collected estate into ten parts, and make a legal dis- 
tribution by this [following] rale : let the venerable son receive four 
parts ; the son of the KshatriyS, three ; let the son of the Vai§y& have 
two parts ; and let the son of the Q4dr5 take a single part.”* 

jg j n two modes 13. Two modes are propounded on the supposi- 
according to the ^ on of some [superiority of] good qualities [in the 
merit of the sous, sons belonging to regenerate tribes, f or in the QCidrS’s 

son.J] 

14 On this subject Vishnu has delivered rules : “ If there be 
14, Vishnu has sons a Briihmana, by women of the four tribes, ”§■ 
stated the *distri- down to the concluding passage, “ On this print- 
bufcion in detail czple, shares should be distributed in other cases 
likewise*”|| 

ANNOTATIONS. 

11- Not married to himself.] That is, married to another man. It does not, 
therefore, contradict what is subsequently said, "This passage (Manu, 9. 178.) supppses 
the ^udra to be unmarried/ frlkrshua. 

Ou the supposition of some good qualities.] In the sons belonging to the 
regenerate tribes. This phrase must be here understood, Achyuta. 

According to the good and bad qualities of the f udra’s son. Some say, ou the 
supposition of some good qualities in the sons belonging to regenerate classes* prf- 
kxshpa. 

Of the two modes, that, by which a greater portion is allotted to him, than by the 
other, should be selected in favor of the person, who is superior m good qualities. 
ChudamapL 

If the first mentioned be respectively superior in good qualities, the distribution 
must be made in ten parts. 

It should be here understood, that he, who is superior by his good qualities, shall 
take out of the whole estate the share allotted to a person of his tribe, according to the 
distribution in ten parts : and the residue shall be taken by tho rest, sharing it accord** 
ing to the distribution in seven find half parts ; but the share of him, who is superior 
in good qualities, must be omitted [in this further partition.] However, should the 
^nara’s son be superior in virtue, the mode of allotment by seven and a half shares must 
be followed : since he would have a less portion, if the mode of distribution in tea parts 
were observed. Maheqvara. 

14. Down to the concluding passage,] Vishnu’s text has not been inserted by ■ 
this author, through fear of prolixity* ^rfktshpa. 


* Manu, 9. 161.-153. 

f Achyuta. 

: J ^rikrsbim, 

§ Vishnu, 18, 1, 

[J Vishnu, IS. 40. 
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15. The son of a Brghmana by a Kshatriya wife, if eldest of all 
15 Bein? eider *>y birth and superior in virtue, shall be an equal 
by J ’birth, a son sharer with the Br£hmana son: and the son of a 
shares with the Birihmana, or of Kshatriya, by a Vaiqya wife, shall, in 
higher tribe: like circumstances, be an equal participator with the 
S^h™h Kshatriya son. Yihaspati directs: “The son of a 
Lf one of Baud- KshatriyS wife, being elder by birtb, and endowed 
h'ryaua. with superior qualities, shall have an equal share with 

the venerable son of the Brahmani ; and, in like man- 
ner, the son of a Vab;y/t wife shall share equally with the soldier.” So 
BaudhSyana says, “ Of the sons by a woman of equal class and by one 
of the next inferior tribe, if this son of the wife one degree lower [than 
her husband] be [the most] virtuous, he may take the allotment of an 
eldest son. For a virtuous brother is the supporter of the rest.” 

16. Iren the 16- It is thus shown, that the Qudrtt likewise, 
gudrYs son has in similar circumstances, shall have an equal share 
that right. with the Vahjya son. 

17 But he has 17 ' But land, which has been acquired by the 
no right to land, father, through acceptance [of a pious donation,] shall 
according to Vr- belong to the son of the Br&hmani exclusively, not to 
hatManu; espeei- the Kshatriya son and the rest: and the house, and 
ally a pious grant, hereditary field, appertain to the sons of regenerate 
Classes, not to the §udras. So Yihat Manu declares : The sons of the 
Brahmani shall take land which was received as a pious gift ; but all 
the sons of twice-born classes shall have the house, as well as the field, 
which has descended from ancestors.” 

18. All sons, belonging to regenerate tribes, have a right to here- 
18. Thoneh acquisitions gained both by the paternal grand- 

other sons share father and by the paternal great-grandfather; for it is 
other land. expressed without restriction, “ descended from ances- 

tors.” But, in the case of land obtained by acceptance 
[of a donation,] since the right of the KshatriyS’s son and the rest is 
denied, that of grandsons and other descendants [claiming through 
such sons*] is [properly - ]-] unacknowledged. 


ANNOTATIONS. 

It is more fully cited by Aohynta as well as by ^rfkfshija : but the insertion o£ it 
in these notes is not judged necessary. 

18. Grandson, &c.] The grandsons of the Kshatriya or other inferior wife; 
§rfkfshita. 


Is unacknowledged.] Dissent from their right is correct. So the sentence must 
be supplied. For, since the nearer relative has no title, it follows, by reasoning a for- 
tiori, that the relative's relative has none, frfkrsfoj*. ■ 



t Ibid, 


f Crlfcrahria 
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19. This is declared by Vihaspati ; “ Land, obtained by accep- 

tance of donation, must not be given to the son of a 
m A passage K, s hairiy& or other wife of inferior tribe : even though 
of V fhaspati con- ^ £ a y ier gj ve ft to him, the son of the BrShmani may 
rms 1 ’ resume it, when [his father is] dead.” And thus [since 

A picas grant the text of Vihaspati has the same foundation,*] land, 
is meant. obtained by acceptance of donation, is the same which 

has been termed [by Manuf ] land received as a pious gift (brahma- 
d&ya !) : for the study of the Vedas (here signified by the term brahma,) 
and the knowledge of their meaning, have been propounded as qualifi- 
cations for the receipt of gifts. 

20. It is not land which has been received as a present, accord- 

.j , ing to the text of Manu : (“ To priests returned from 

present the mansion of their preceptors, let the king show due 

1 * respect; for that holy mode of showing respect by 

kings, is pronounced unperisliable.”|‘) Since this assumes the form of 
a token of respect 

21. However, 21. Or else, this land is excepted by the one 
this may be also author, as the other is by the other. 

intended. 

22. But the land of a Br&hmana is not universally a holy herx- 

22. But a Brab- ^ a g e (brahma-d%a) : for it is expressly declared, that 

manfs landed pro- sons of twice-born classes have a right to the heredi- 
perty in general is tary field ; and the Qudra is alone excluded. So a 
not holy. passage of law expresses : “ The son, begotten on a 

(JJfidti woman by any man of a twice-born class, is not entitled to a 
share of land; but one, begotten on her, being of equal class, shall 
take all the property [whether land or chatiels§] ; thus is the law 
settled.!]) 


■ANNOTATIONS. 

19* A pious gift.] In the phrase brahma-dayagata, in the text of Yxhat Manu ; 
which has been translated w received as a pious gift.” 

As qualifications for the receipt of gifts,] For a proper object of donations, is so 
described. (Vide C. 6. Seek 2. § 15.) 

21. This is excepted by the one author as the other is by the other.} This, mean- 
ing a respectful present, is excepted by one, namely by Vrhaspati ; and land received in 
a pious donation, by the other, namely by YMha Manu. Hence, both sorts descend 
from the father to the son of the Brahman! wife. ChudamajjL 

This, which is in the form of a respectful present, is excepted by one, namely, by 
Manu ; and the other, meaning land received as a pious gift, by the other, that, is, by 
Vrhaspati : and thus both sorts of land belong exclusively to the Brakmanfs son. 
5r|kfshna and Achyuta. 

22. A V&dri woman.] Properly ^ndri is the wife of a fudra; and <^udr£ a 
woman of the jpudra tribe. (Virtika 1* — 2. ou Panini 4. 1. 4.) But this distinction 
is not observed in the text here quoted. 

Being of equal class,] A son begotten by a £fidra man on a $Mr& woman, 
Chniatoani and ^rlkrslma* 

* ChudamapL f ^rfkfskna. % Manu, 7. 82. 

. § Chudamani and yrikfsbpa, !) Vihaspati cited in the Batokara* = 
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23. The ^udra’s 23. Since land only is mentioned, it follows, 
sou cannot inherit that a Qudr&’s son has no right to land acquired by 
land however ae- his father, being of a regenerate tribe, through purchase, 
9 uire ' or through favour, or through any other means. 


24 ■ A Cudra, being the only son of a Brithmana, is entitled to a 
24. Being the P ar ^ [of the inheritance] : and [the remaining] 


two parts go to the Sapindas ; or, on failure of them", 
to the Sakulyas., or, if there be none, to the person, 
who performs the obsequies. So Bevala ordains : 
“ A Nishada, being the only son of a priest, shall have 
a third part [of the heritage] ; and let the kinsman, 
near or remote, who performs the obsequies [for the deceased, take the 
two [remaining] shares. 


only sort of a Brah- 
man!, the child of 
the yudra woman 
takes a third : ac- 
cording to Devala. 


25. The son, begotten by a Br&hmana on a Qudrf, is termed a 
25 lutcrpreta* Nishada. The difference between the Sapinda and 

tionofthepassage. Sakulya (the near and the remote kinsman) will be 
explained [under the head of succession to the estate 
of a man who leaves no son.*] 

26. If a Qudra be the only son of a Ksliatriya or of a Vai<jya, he 
26. Being the takes half of his estate ; arid the next heirs, according 

only son of a to the order of succession subsequently explained in 
Hshatriya or Vai- regard to the estate of one who has no inale issue, f 

as^^rotided^b 1 ^ xe °^ er Yishnu says, “A Qudra, 

Vislmo . 1 6 y being the only son of any twice-born man, takes 
Other heirs take half his property; and the other half goes where 
the residue. the estate of a childless man would devolve, ” 4 : 


27. Here the right to a third part, or the succession to half the 
estate, must be undei'stood as restricted to the instance 
of a person endowed with science, morality and virtue. 
For Manu says, “ Whether he have sons, or have no 
sons, by other wives, no more than a tenth, part must 


27. If not vir- 
tuous, he has a 
tithe only, as de- 
clared by Maim ; 


be given to his son by a Q&dr£ wife ”§ Since more 


than a tenth part is by this text forbidden, although there be no son 

» . . x I < ‘1 -J J.1- . x J.T- . 31 


ANNOTATIONS. 

26. Only son of any twice-born man,] Here the term twice-born relates to two 
classes, the Kshatriya and the Vaicya: not to the Brahman! ; since Bevala, (§ 24) 
ordaining a third part of the Brahmanfs estate [for the Qiiim son,] opposes that coa« 
straction. ^rlktshria and Achyuta. 

27. It must be explained, &c.] Tor it is said, * that only, ■which Ms father may 
give' him, shall be his/ ’ ^rlkrshna, 

Through his father’s favour.] ~ If that, which has been so received, be equal to a 
tenth part, nothing more should be, given to the £udra’s son. ^rikrsh^a. 


fO. 11. 

§ ^arm, 9,: 154* 


^rlkxskna, Tide 0 . II 
% Vjshnu, IS. 32.y33. 
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lion of his participating in. the estate, as declared by Manu. ; (p The 
son of a Brahman a, a Kshatriya, or a Vai<jya> by a 
# Or no share, if woman, of the servile class,, shall not share the inherit- 
his father had ance : whatever his lather may give him, let that only, 
milch * UU1 S ° ^ property.-'”) It must be explained as implying; 

that the property, received by lain through his. father s 
favour, amounts to a tenth part of the estate, 

28. A passage of Vxhaspati expresses, “ The virtuous and obedient 
son, borne by a Qudra woman, to a man who has no 
2$. But a bastard other offspring, should obtain a maintenance : and let 
should have a the kinsmen take the residue of tire estate which 
the means of caru- signifies, that something should be given, to enable 
iiwa livelihood; him to practise agriculture or some other profession 
as” Vrkaspati di- adapted to earn a subsistence; but to one deficient 
rects, in good qualities, food and other necessaries, as means 

of subsistence, may be given, in consideration of his 
°* behaving with humility and obedience like a pupil. 
" AiuaAu ‘ Thus a passage of Mann declares, " A son, begotten 
through lust on a Qiidr& woman by a man of the priestly class, is even 
as a corpse though alive,- and is thence called a living corpse (p£ra- 
<java.). n f These [two] passages imply, that the Qudrl woman is un- 
married. For a husband is enjoined to approach his wedded wife 
once in the proper season ; and conception takes place then only, not 
on subsequent intercourse. Thus Y^jSavalkya says, 
Also^ jpassages “ If a brother die without male issue, let another ap- 
of lajilamlkyt, proach the widow once in the proper season and 
Manu ordains, “ Having espoused her in due form, she 
being clad in a white robe, and pure in her moral conduct, let Mm ap- 
proach her secretly once in each proper season, until issue be had.”§ 
The first intercourse being the cause of pregnancy, the mention of 
“ once” may be intended for a secular purpose : else, it must be sup- 
posed to be meant for a spiritual end. Accordingly, in the practice of 
the world, months are counted from the clay of the first intercourse, as 
well for regulating auspicious observances, as for determining the per- 
formance of ceremonies Restricted to particular months, as the Punsavana 
and Simantonnayana. Hence, the expression “ A son begotten through 
lust on a QMr£,” must relate to the child of an unmarried Qfidra(a). 

ANNOTATIONS. 

28. These two passages.] The two texts last cited, ^rikrshna. 

Thai the <J/udr& woman is unmarried.] Not married to any one : but kept for 
sensual gratification, frikrshna. 

Tor a husband is enjoined to approach his wedded wife once, in the proper season.] 
Consequently, since a single intercourse in proper season, which is the cause of 
pregnancy, is enjoined, the procreation of a son, which is its consequence, is also en- 
joined : for the inj auction was propounded for that very purpose, (priktskna. 

Ceremonies restricted to particular months, as the Punsavana and Simantonnayana.] 

■ * Manu, 9. 155. * f Manu, 9. 178. 

% Not found in the institutes of Yajhavalkya. § Maim, 9, 70. 

{a) See 1 MorL Dig. 310, note 

' k! 
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20. However 
the bastard of a 
Cadra man by. a 
Va ira woman may 
inherit* conforma- 
bly with a passage, 
of Mania 


liir ruVii oiVt C^udra, by a ieiniib* o.hiwm>r orker unmarried 
yudra woman may share finally with oilier sons, b\ 
consent- of the father. Tims Mann says. “ ,A. son, 
begotten, by a man of the servile class on. his female 
slave. or on the female slave of Ins slave, may take n 
share of tin* heritage, If permit i>xl : Urns is the law- 
ns lab 1.1 si i od ** ' (t > ) , 


30. Without such consent, ho shall take half a share : ns Yajfia- 
val ky a directs : "Even a sc»n, t>egotten y-y a (^Vidra on 
SO, Or he may a female slave, may take a share by the choice 


take half a share 


»f the father; but, if the .father be dead, lb 


uie in i.’i i e i , uui-, t. i-ur s 

fxavfdkva* ° brethren. should, make him partaker of half 


share/'*’! 


31. Begotten on an unmarried woman, and having no brother. 

he may take the whole property : provided there be 
SL He shall not a daughter’s son. Yainavalkya ordains : One 
share equally with ^-] 10 ] m . s D0 brothers, may Inherit the whole property , 

accorfm^ to Ik- :lor wan ^ of daughter's sons/fj; But, if there lx* a 
iiavalkya? ’* daughters son, he shall share equally with him : for 
no special provision, occurs: and it is fit, that the al- 
lotment should be equal ; since the one, though born of an unmarried 
“woman, is son of the owner ; and the other, though sprung from a 
married woman, is only Ins daughter’s son. 


, ANNOTATIONS. 

The iirst of the ceremonies here unmet! is celebrated at the close of the third nun si h of 
pregnancy. It consists of the following prayer recited bv the husband, addressing his 
pregnant \vifc. 6i Male am Mitra and Vanina (the sun anil the regent of the sea A male 
are the twin sons of Aevinf ; male are fire and air : may the child in thy womb prove 
male/ The r?cif:il of this prayer is preceded by burnt offerings of clarified butter. 
The other ceremony mentioned should be performed in the fourth, sixth or eighth 
month of the pregnancy. The husband decorates his wife’s head with .minium, orna- 
ments arid other articles, reciting divers prayers for a fortunate gestation. 

29. On the female slave of bis slave.] On the wife of his male slave. Chudamam, 
On the unespoused concubine of his male slave. Crikrsbim. 

30. The brethren.] The sons by a wedded wife. Malic 9 vara. 

31. Having no brother. His father having left no son by a wife. Achyuta. 

He being born of an unmarried woman and having no brother born of a wedded 
wife. Maheqvara. 


* Harm, 9. 179. f Yajhavalkya, 2. 134. $ Yajnavalkya, 2 . 185. 

(b) See 1 Mori. Dig, 310: 7 Moo. I. A. Ca. 
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CHATTER X. 


I . Partition be- 
tween a legitimate 
sou and an ap- 
pointed d a light e r. 


Hit thf- pai'f.itlpi't iO a of .w;/* l/*f nj>K 

1. It* a true legitimate son he bom after the ap- 
pointment of a daughter to raise up Issue, the distri- 
bution to be made between them is here propounded. 


2, in such a case, the appointed daughter and the legitimate son 
take equal shares : nor is the appointed daughter en- 
2. They share titled to a deduction of a twentieth part in right of 
equally^ seniority. Bo Manu declares: “A daughter having 

been appointed, if a son be afterwards born, the divi- 
° Hl(m °^ ie heritage must, in that ease, be equal: since 
there is no right of primogeniture for the woman.*” 
Tor the appointed daughter does not herself perform the functions of 
an eldest sou ; but, through her son, presents funeral oblations : as is 
Her appoint- hinted by Maim : “He, who has no son, may appoint 
wmt described in his daughter in this manner to raise up a son for him : 
another passage saying, the child which shall be bom of her, shall be 
oi Manu. mine for the purpose of performing my obsequies ”f 

‘ 3, It must not be supposed, that, if the appointed daughter first 
bear a son, and a legitimate son of her father be after- 
3* Her son is wards born, her son should have the allotment of an. 
considered as a eldest son : for he is considered as a son’s son(c). Manu 
bunion. intimates as much, saying, “By that male child, 

whom a daughter, whether formally appointed or not, shall produce 
from an husband of an equal class, the maternal grandfather becomes 
grandsire of a son’s son : let that son give the funeral oblation and 
possess the inheritance ■ For the appointed daughter is as it were 
a. son (putra) ; and her son is deemed a son’s son (pautra) : and her 
huher, to whom he thus appertains, becomes grandsire of a son’s son. 
.Now there has not been any mention of a peculiar allotiment in right 
of primogeniture for the son’s son. 

4. As for the text of Va^shtha, which declares the son of an ap- 
4. He is fVnira- pointed daughter to bo an. adopted son : (“ This 
tivky eailed° sou damsel, who has no brother, I will give unto thee, 
in a passage of decked with ornaments ; the son, who may.be horn of 
VaQishtli». , her, shall be my son,§”) whence it appears, that both. 

~ ANNOTATIONS.' 

4. One actually k suck; and the other is so by his means.] Since both are 
givers of the funeral oblation, the terms 4 figuratively a son 7 relate to both. The 
author declares the mode of it. One, namely the son of the appointed daughter, 

* Manu, 9. 134. f Maim, 9. 127. J Maun. 0, 3S6. § Yaehhflm, 17. 19. 
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the appointed daughter and her son are jdenoifoimfod] sons : this de- 
signation of him as a son must, (since it contradicts Mam? ; a/nd since 
the oblation of a funeral cake is the only quality of a- sou, which lie 
possesses ; be figurative : for, through him, the appointed daughter, ofieiv: 
the ^funeral oblation ; and thus one actually is such, and the other is so 
by ids means. 


5. The distribution beforementioned must bo understood in the 
5. Tills is res- ease where the legitimate son and the appnmted 
triefced to equal daughtor are of the same tribe : but, if they be of db- 
c * ass - similar classes, a. distribution betw een, them must ]>/* 

Else the firms made as between legitimate sons appertaining to differ- 
son hasylie allot- ent classes : for the true son and the appointed daugli- 
nieut of his tribe. £ er arc equal. 


6 . 


6. But, if a daughter, being actually appointed, become a widow 
If she be without having borne a son, or .if she be ascertained 


right to her 


barren or a widow, to bo barren, she has nut, in that case, a 
the appointment fathers wealth : since the appointment was made for 
gives no right. the sake of a son, who may perform obsequies ; and, 
on, failure of that, she is similar to any other daughter. 

7. In a partition among sons of the wife and the rest with a true 
7. Other adopt- legitimate son, such of them, as are of the same class 
ed sons, sharing with the [adoptive] father and superior by tribe to the 
with a true son, true son, whether they be sons of an appointed daugh- 
ter, or issue of the wife, or offspring of an unmarried damsel, 


ANNOTATIONS. 

actually offers the oblation ; the other, or the appointed daughter, does so, through him j 
that Is, through the son of the appointed daughter. Ch&i&mani. 

One.] The son of the appointed daughter. The other.] The appointed daughter 
considered as a son. . By his means.] By means of her son. ^rikMiiui. 

One.] The son of the appointed daughter. The other.] The appointed daughter, 
considered as a son. If the reading be (feminine instead of masculine) anyasyah for 
anyasya, the sense is, * another, namely the appointed daughter/ Aohyuta. 

One actually.] The true legitimate son is of course, in right of his birth, a son. 
The other.] The s<m of the appointed daughter. By these means,] By presenting a 
funeral oblation like a son. Muhcqvara. 

6. She is similar to any other daughter.] It is thus intimated, that, as in the case 
of a barren daughter, who was not appointed, the next heirs take the inheritance ; so 
they do, in the instance oi’ sueu a daughter, who bad been appointed. Chudnmani and 
Qrlkrskm. 

7. Superior by tribe to the true son.] If the true son be issue of a woman of the 
military or of the commercial class ; then, the son of the wife, or other subsidiary sou, 
being born of a Brahman!, is superior by tribe. CkudamanL 

Son of an appointed daughter.] Since the appointed daughter herself is equal to 
the true legitimate son, she is not included in this enumeration. ChudamanL 

Begotten by himself.] “ Issue begotten by a man himself* comprises 1st, the 
aurasa, or true legitimate sou; 2d. a paimarbhava, or son by a twice married woman ; 
3d, a p&raqava, or spa . of a priest by a woman of the servile class.; 4th, the putrika, or 
appointed daughter : these are ail begotten by the man himself, , u Issue? procreated by 
another man* 3 intends the kshefcraja, or son of the wife and so forth, ** Sons received 
for adoption” are 1st, datta, a son* given; 2d, krita, one bought; 3d, sahodha, the son of 
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or secretly produced, or abandoned [by the natural parents,] or receiv- 
ed. with a bride, or born of a twice-married woman, or given, or self- 
given, or made, or bought ; shall be entitled to the 

Take a third ; third part of the share of a true son. So Devala, after 
according to Do- li ving described the twelve sons, expressly declares. 
These twelve sons have been propouuded for the 
purpose of offspring : being soils begotten by a man himself, or pro- 
created by another man, or received [for adoption,] or voluntarily 
given. Among these, the first six are heirs of kinsmen, and the other 
six inherit only from the father : the rank of sons is distinguished in 
order as enumerated. All these sons are pronounced heirs of a man who 
has no legitimate issue by himself begotten : but, should a true legiti- 
mate son be afterwards born, they have no light of primogeniture. 
Such, among them, as are of equal class [with the father,] shall have a 
third part as their allotment : but those of a lower tribe must live de- 
pendent on him supplied with food and raiment” (a). 

8. The true legitimate son and the rest, to the number of six, are 

8. 8k heirs to only lieirs of their father, but also heirs of kins- 

kinsmen ; and sk men; that is, of Sap in das and other relations. The 
heirs to the adopt- others are successors of their [adoptive] father, but 
cr - not heirs of collateral relations (Sapindas, &c,) 

9. They take the whole estate of a father, who has no legitimate 

issue by himself begotten ; but, if there be a true son, 

9. They share such of them, as are of the same tribe with the father, 
with a true son. take a third part (6). 

10. Also with the 10. Since the appointed daughter is equal to the 
appointed daugh- true legitimate son, the same order of distribution 
to, must be observed in her case. 


ANNOTATIONS. 

a pregnant bride ; 4th, kanina, a son bom of an unmarried damsel ; 5th, krtruna, a son 
made. “Voluntarily given** signiOes presented unsought : comprehending 1st, the 
apaviddha, or son rejected [by his own parents]; 2d, svayamupagata, one who comes 
of his own accord; and 3diy ; g&dkotpanna, a son secretly produced. £rlkrshna and 
Achjuta. 

Among these, the first six are heirs.] The first six, from the true legitimate son 
to the son rejected, by his natural parents, arc heirs of kinsmen ; that is, of uncles and 
the rest. The ot tiers, from the son of a pregnant bride, to the son bought, are heirs of 
the [adoptive] father alone. Mabegvara. 

Such among them as are of equal class.] The Kslietraja or issue of the wife, being 
sou of a Brahmana by a Brahman!, is superior by tribe compared with the legitimate 
issue of a V ai$yd wife, and belongs to the same class with the [adoptive] father. So, 
in other instances. Qriktskna. 

10, The same order of distribution.] ' If there be an appointed daughter,* the 
rest share a third part only. Chudamani# ! 

The same order of distribution, that is, the allotment- of a third part, which has 
been directed for them at a division with the legitimate son, takes effect at a partition 
with m appointed daughter. Tor this very reason, the appointed daughter is exhibited 
first in the enumeration of twelve sorts of sons. Q rlktshna. 

■ * This commentator appears to have read putrikayam api instead of putrikaya apb 
(«) See .1 Strange, IL h. 98.— M % {h) See 1 Mori Dig* 80S .— M 
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j .l. Buti those [adopted soil, s,] who are inferior by duss to Uu- 
father, yofc superior to his legitimate son, dmU take 

11. Another- the fifth or the sixth part of a legitimate sou’s shar«\ 
allotment stated, according to their good qualities, or the want of suci j 

By Manu qualities.’ 0 * Thus Maim says: -‘Lot the legitimate 

~' J sons, when dividing the paternal heritage, give a sixth 

part, or a fifth, of the patrimony to the son of the wife/ * 4 “ 


12. Since all adopted sons arc, in Devalas text, equal r>* 

the wife’s son, the term Kshetraja (son. of the with) is, in Mann's test, 
indefinite [and comprehends other descriptions of sons. | 


13, But such as are inferior by class to the father. and to tlnar 
brother, his legitimate son, are entitled only to food 
13. Pood and and raiment. So Mann declares : “ The legitimate son 
raiin e nt allowed, if j s tj ie s0 ] e q e ir of his father’s estate : but, for the sake 

trSe 3 ^ab°di reeled °*' P*4V> be should give a maintenance to the rest.”]: 
by Maim ; aad by Tims KStvSyaua says, u If a legitimate son be born, the 
Kdtyayana. rest are pronounced sharers of a third part, provided 

they belong to the same tribe [with the father ;] but, if 
they' be of a different class, they are entitled to food and raiment only.” 


14 The term "the rest” in the text of Maim, as well as the 
. phrase "if they be of a different class” in that of Ka- 

of the passages. 011 W.fW signify < one of inferior tribe: conformably 
with the text of Devala, (§ 7 .) 


15. Manu states the distribution between a true son, and the 
issue of the wife produced without due authority. 
15. Special case “ If there be two sons, a legitimate one, and the son 
of a true son and 0 f a w ife, claiming the estate of the same person, each 
stafced°by Manu!° s ^ ia ^ take the property which belonged to his lather ; 
and not the ot,her.”tj 


ANNOTATIONS. 

31. According; to their good qualifies, &e.l A ccording as they have good quali- 
ties, or arc deficient in them, hi iuci, it is hr,, that the adopted son, inferior by class 
to the father, bur. belonging to the same tribe with the legitimate son, should have a 
sixth part ; or, if he belong to a superior tribe, a fifth : else, no allotment being speci- 
fied for one inferior to the father but equal to the legitimate son, there would be a defi- 
ciency in the provisions of the law. ^Jrlkrshpa 

12. Since all are equal] Bor equal allotments are propounded for them* $**• 
kfshna. 

13. Pity.] Commiseration: for the sake of that. Therefore his own choice, not 
their right, is the motive for giving them a maintenance. Here maintenance signifies a 
subsistence. Qrlkrskna. 

Sharers of a third park] The MMkshara, with certain other authorities, reads a 
fourth part/ See Mitakshara on inheritance C. 1. Sect. XL § 25. 

m ^rlkrshna arid Achy uta notice a variation in the reading, (Gupavadagupatayjt, 
and Ounavadagunapekshayu.) which does not, however, make any material difference in 
tiie sense. - .+ Manu, 9. 164 

J Mauu, 9. 103, ' ’ . . . § Mamq lb 162. • 



W. Let each receive the wealth of him. from tvlio.se seed he 
sprung : and let not the other take it, who sprung 
lfi. Exposition from the seed of another person. Accordingly Narada 
of the text. says, “ If two sons, begotten by two fathers, contend 

for the wealth of the woman, let each of them take 

it passage oi £] }a £ ■ vv ] 1 ; c ] l W as his fathers property; and not the 
JNaraaa cittu. ofcher «* 


17 . 

17. Ami 
plained. 


The wealth, appertaining to the woman, which was given to 
her by the respective fathers, let the son of each father 
ex “ severally take : and not the other. It would be need- 
less to enlarge. 


CHAPTER XL 


On succession to the estate of one who leaves no male issue . 
SECTION I. 


On the. Widovfs r ight of succession . 


1. Opinions 
vary as to the or- 
der of succession 
on failure of male 
issue. 


1. In regard [to succession^ to the wealth of 
a deceased person, who leaves no male issue, authors 
disagree, in consequence of finding contradictory pas- 
sages of law. 


2. Thus Vrhaspati says, te In scripture and in the code of law, as 
g Vtbaspati we ^ as * TX popular practice, a wife is declared by the 
declares the wife w ‘ lse f° l >e half the body of her husband, equally sharing 
to have a prefers the fruit of pure and impure acts. Of him, whose 
bio title ; before wife is not deceased, half the body survives. How 
tcraif 8 aJK * C °^ a ~ then should another take his property, while half his 
person is alive? Let the wife of a deceased man, who 
left no male issue (a) take his share, notwithstanding kinsmen, a father, 
a mother, or uterine brother, be present.]: Hying before her husband, si 


ANNOTATIONS. 

j 7. The wealth appertaining to the woman.] The wealth of the woman, in Nara- 
clvs text, signifies property which has come into her hands [by inheritance.] Tor, if it 
were her own peculiar property, they would have equal shares of it- Mahe^vara. 

2. Partaker of his consecrated lire.] After her decease her body is burnt with 
fire taken from his consecrated hearth. Mahecyara. 


* Manu, 9. 191. and cited from his institutes by numerous compilers ; but referred 
by Jimiita-v&hana and llaghunandana to Narada. It is not, however, found m the insti- 
tutes of this author. 

f ^rlkfsh'tia. J Yide infra. § 54. 

("> Beef) Moo., I. A. Oa. 414: 1 Strange, H. L. 131: 1 Mori. Dig. 282, 312 ~RL 
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virtuous wife partakes of his consecrated lire; or, if her husband die 
I before her, she shares] his wealth. : this is a primeval law. .Having taken 
his moveable and immoveable property, the precious and the base metals, 
the grains, the liquids, and the clothes, let her duly offer his monthly, 
half-yearly, and other funeral repasts. With presents offered, to his 
manes, and by pious liberality, let her honour the pa ternal uncle of her 
husband, his spiritual parents and daughters sons, the children of his 
sisters, his maternal uncles, and also ancient and unprotected persons, 
guests and. females [of the family.]* Those near or distant kinsmen, 
who become her adversaries, or who injure the woman’s property, let the 
king chastise by inflicting on them the punishment of robbery.” 

3. By these seven texts Vrhaspati having declared, that the 
3. The widow whole wealth uf a deceased man, who had no male 
succeeds to her issue, as well the immoveable as the moveable proper- 
husband if there ty, the gold and other effects, shall belong to Ins 
be no sons, widow, although there be brothers of the whole blood, 

paternal uncles, [daughters,*!**] daughter’s sons and other heirs.; and 
having directed, that any of them, who become her competitors for the 
succession, or who themselves seize the property, shall be punished as 
robbers ; totally denies the right of the father, the brothers and the rest 
to inherit the estate if a widow remain. 


4. In like manner Yfijnavalkya says, “ The wife and the daugh- 
ters, also both parents, brothers likewise and their 
. \ r k sons, gentiles, cognates, a pupil and a fella w-atu- 
?5Il1It ik * sraS dent: on failure of the first among these, the next 
in order is indeed heir to the estate at one, who de- 
parted for heaven leaving no male issue. This rule extends to all per- 
sons and classes.”!' Thus affirming the right of the last mentioned on 
failure of the preceding, the sage propounds the succession of the widow 
in preference to all the other heirs. 


5. So Vishnu ordains : “ The wealth of him, who leaves no male 


y. And first is 
Yisbmfs. 


issue, goes to his wife ; on failure of her, it devolves on 
daughters; if there be none, it belongs to the father; 
if he he dead, it appertains to the mother ; on failure 


ANNOTATION'S. 

Let her duly offer.] The causative verb is used in the original, with the sense of 
the simple verb/accordwg to the remark of Ckudamaui and ^rlkrshna. 

Monthly, half-yearly, &c.] The text is' read by Achyuta ef yearly, half-yeadj” 
vatsa shan*masikadikam ; and he notices as a variation the other reading, t{ monthly, 
half-yearly” masa-shanmasikadikam. Kaglmnandana on the contrary states the former 
as a variation, considering the latter as the common reading of the text. 

3. By these seven texts.] The passage above cited comprises seven stanzas. 

4. Leaving no male issue.] This implies failure of son, son’s son, and son of the 
grand-son. For these are equally givers of funeral oblations at periodical obsequies. 
JUagh. Daya-tatva. 

5. . Devolves on daughters.] Some copies of Jimuta-v&hana insert a sentence ; 
ec If there be none, it descends to daughter’s sons.” This clausa is not noticed by 

* Tide infra, § 0*3. : f Ohudamam, . J Yfijiiavalkya, 3. 130.— 137. 
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of her,' it' go.es to the brothers ; after them, it descends to the brothers 
sons ; if none exist it passes to the kinsmen (handim ;) in their delimit, 
it, devolves on relations (sakulya) : [failing them, it belongs to the 
pnpi!; # ] on failure of these, it comes to the fellow student": and, for 
want of all those heirs, the property escheats to the king ; excepting 
the . wealth of a £r£hmaa&.”*f~ 

6, By this text, relating to the order of succession, the right of 
6 Ta* t>ass- the widow, to succeed in the .first instance, is declared, 
ages above c'iu-d It must not be alleged, that the mention of the widow 
do not allot her is intended merely for the assertion of her right to 
a mere sabsis- wealth sufficient for her subsistence. For it would 
tence * be 'irrational to assume different meanings of the same 

term used only once, by interpreting the word wealth as signifying the 
whole estate in respect of brothers and the rest, and not the whole 
estate in respect of the wife. Therefore, the widow’s right must be 
affirmed to extend to the whole estate. 


7. But her 1ms- 
band’a share, as in 
a passage of V that 

M&UtL 


7. Thus Vi: hat Maim says, “ The widow of a 
childless man, keeping unsullied her husband’s bed, 
and persevering in religious observances, shall present 
Ms funeral oblation and obtain [his] entire share.”(6) 


8, , te His” is repeated or understood from the words “ his funeral 
oblation f for that term alludes to her husband. The 
8. Exposition meaning therefore is, e the wife shall obtain her hus- 
of the text. band’s entire share not * she shall obtain her own 

entire share; 5 for the direction, that "she shall obtain, 
would be impertinent, in respect of her own complete share. Since the 


ANNOTATIONS. 

Vishrufs commentator; nor inserted by various compilers, though it be admitted by 
Eaglmnandana, who also makes another addition in a subsequent part of the text, res- 
pecting the pupil 

If there be none, it belongs to the father; if he be dead, it appertains to the 
mother.] In the text, as it is exhibited in the Rafcimkura, Chintamapi, aud other com- 
pilations, these sentences are transposed ; a reading which is censured by Aekyafca and 
^iikrshpa commenting upon this passage. 

If none exist, it passes to kinsmen ; in their default, it devolves on relations.] 
The words ban&hu and sakulya, here translated kinsmen and relations, are read in this 
"order by the scholiast of Vishnu and by the author of the Kalpatam and most other 
authorities. But the terms are transposed 'in the Madana-ratim. Either way, the 
same order of succession is intended : first the near kindred, sapipdas, and sago tr as : 
and last the remoter kindred. 

7. His entire share.] In the commentary on Jlamfcawdliana which bears Haghu- 
nandana’s designation, another reading of the text is noticed : viz., kitsnam art bum 
* the entire estate 9 instead of kttsnam anqam c the entire share.* That reading is coun- 
tenanced by the Ratnakara and Chintamapi; aud if it be the genuine text, the whole of 
Jlmuta-vahana’s argument in the subsequent paragraphs (to § Id) fails to the ground. 
But the Vlramitrociaya and Smfti-chandnka agree with Jimuia-vahana in the reading 
■ of this passage. 

* Ragb, Daya-tatva, f Vishnu, 17. *1. — 13. 

(6) See I Strange, II, L. 1SI : 1 Hurl 1% SOS, 318.-®. 
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intention of the text Is to declare a right uf property, it ought, not to U? 
interpreted as declaring such right in regard to the persons own share: 
for that is known already from the enunciation, of it as that person’* 
share, [and it need not therefore be declared, i 


9. Nor should it be said, that the iuSnitiou of the text is to 
9 A different aa ^orize the taking [or using] of the goods, [ not to 

'interpretation. ' declmv the right- of proport y for the taking or using 

of ones own property is a matter of course. 

10. Nor da. the text be suppose:] to intend a positive injunction 

j that sin: should take her own slmre/f .] For its pur- 
. . . d-iai text p 0 su ; * would be spiritual ; and, if it were an injunction, 

is no iujauctioiL a person who e< .> mu mi u.led and oilier particulars fas sin 
in the omission mast be inferred. 


11. It is alleged, ihrt, as in the passage, i; let a son, who h 
11, Nor can ‘neither blind nor oilicrvvise disqualified, take an entire 
it intend the allot- share,' 5 [the meaning js,||} not £ Jus fathers entire share, 
inent of a share but ‘his own complete allotment so, in this instance 
on *N likewise, the terms are [interpreted as§] relative to 

the widow’s own complete allottment. That is. not accurate ; for since 
there is no such passage of law as that stated, the example is imperti- 
nent ; or admitting that there is, still, since for the reason, before .men- 
tioned it would be impertinent as a precept, [the alleged example^!] 
will be rightly interpreted as relative to the father’s share. 


12. Accordingly [since the scope of the precept cannot he to 
Authors ^ ec -^ are a right of property in a person’s own wealth ;#*] 
the sages do, in all instances, propound the right of a 
different person [as heir,] to the wealth of another 


12 . 

are not: at the 

pains of declaring 
i ‘c 


a man’s right of 
property in that 
, which is his own. 


[who is his predecessor;] for example, that of sons to 
the paternal estate ; and that of widows and the rest 
to the goods of a man who leaves no male issue ; and 
so in other cases. They do not needlessly Lid a person take his own 
share. 


IS. It is alleged, that h\ the mention of the relative, the corre- 
13. The text Lifcivo is suggested - } and thus, when the word mother 
does not; into tui is [singly] employed, it is not understood to intend a 
her share. .strangers mother. This objection is irrelevant; for 


ANNOTATIONS. 

9* Taking.]' Buck hiking as consists in disposal at pleasure, <JMkoshpa. 

1L Relative to the father’s share.] Mnhcevnm censures Mils reading, (which is 
■ Qrikfshna's,) and substitutes for pitraiielpekshani, patyan^apekaham. relative to- the 
husband’s share. 5 On this reading, the whole passage must be translated, ‘ since for 
reasons before mentioned it would be impertinent as a precept, [the text § 7..] will be 
rightly interpreted as relative to the husband’s share. 5 

• * Qrikfshna. ' .f Qrikrshna. t Chudamani, k'dkrshna, fee. A i|.Qrlkts!uia. 

§ Chudamani ml Aehyuia* <j iprfkrshna, grikNkna, 



the maxim is uppIieM-bfe where the eorroliuivo is not specified : and 
thug, when it is said “call JJilchfi's mother” neither the mother of the 
messenger, nor of the sender, is .supposed to he meant. In like man- 
ner, since the correlative is here indicated by the pronoun in the 
phrase, v ‘ his funeral oblation.” how can (the word share*] refer to the 
wife? And tile incongruity of supposing the text to be an injunction, 
has been already shown (§ 10.) 


14. Conclusion ^ 
in regard to the ivlatfu (§ 
interpretation of [that is, 3 
the passage (§ 7.) 


Therefore, it- is demonstrated, 
7.) declares the widow’s right of 
lev liushand’sf] entire share (o:). 


that Vihat 
taking his 


15. Passages of various authors, which declare the. contrary of the 
15. Text of an wdoVs riglit of succesflou, are the &llowW Qaa- 
apparent contrary kha, Likhita, raithmasi and lama say, " i he wealth 
import occur i viz. of a man, who departs for heaven, leaving no male 
a passage of fan- * issue, goes to liis brothers. If there be none, his 
klugl ai}lmiasa,&e. father and mother take it; or his eldest wife, or a 
kinsman (sagotra), a pupil, (b) or a fellow student ” 


16. Which pre- P>. Here, in contradiction to the preceding text 
fere the brothers the succession of the father and another, 'if there be 
and the parents to no brother, or that of the wife, if they be both dead, 
the wife. is propounded. 

17. So Devala ordains : <f Next let brothers of the whole blood 
17 Also ass divide the heritage of him who leaves no male issue, 
age "of Devala^ 5 " or daughters equal [as appertaining to the same tribej] ; 

or let the father if he survi ve, or [lialf§] brothers be- 
longing to the same tribe, or the mother, or the wife, inherit in their 
order. On failure of all these, the nearest of the kinsmen succeed.” [j 


ANNOTATIONS. 

14. 'Vital Manu declares the widow’s right of taking her husband’s entire share.] 
On failure of male issue, the widow succeeds to the whole estate, whether joint or seve- 
ral, and consisting of immoveables or moveables. So J imufca-v&bana and the rest main- 
tain. However, [Vachespati] Misra holds, that, in the case of separate property, the 
widow inherits ; but, in the instance of undivided wealth, the brothers are heirs, and the 
widow only .shares food. and raiment. Kaqiraina on Daya-tatva. 

15. Eldest wife.] In the Kalpataru and iialmikara the text is read pain! va’jyesh- 
tha f a 'wife not eldest f that is, according, to Ohandeevara’s interpretation, f fulfilling* some 
■bat not, all the duties of a faithful widow.’ This reading is noticed iu Eaghunaadana’s 
commentary, bur, with a different interpretation ; viz., ‘ youngest wife/ In the Yirami- 
trodaya the text is written jyeshtha va patnf ; which removes all ambiguity, and con- 
firms the version of Jimma-vahana’s reading, patnl va jyeshfcha. 

17. If (dliriyamana) he survive.] Being alive* Ilagh. Daya-tatva. 

Being capable of the succession. This excludes one degraded or otherwise dis- 
qualified. ^rikfshna and Kaqirama. ■ 


'* frtktshrja* f Chudamani, frikfsfcj:ta and Maheqvara. J frikishiia and Achyuta. 
§ Chudamani, , [} Yide infra. § 50. and Sect. 5.* f 6. 

H See 1 Mori. 3t>ig. 316. 0)1 Mori. Dig. 330. 
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, 18 . Will nh 18. Here the contradiction is, the brother being 
places the brothers placed first of all the heirs, and the widow last, 
first and the widow 
last. 


j 9. That can- 
not be reconciled, 
referring the bro- 
ther's succession 
to tiie case of uni- 
on, and tlie wife’s 
to the instance of 
separation. 


19. Some reconcile the contradiction by saying; 
that the preferable right of the brother supposes him 
either to be not separated or to be re-united ; and the 
widow’s right of succession Is amative to the estate 
of one. who was separated from ms co-heirs, and not 

' _ w ^ -X 

re- united with them. 


20, That is contrary to a passage of Vrhaspati, who says, * 4 ' Among 

20 T would brothers, who become re-united, through mutual affec- 

contradict Vikas- fion, after being separated, there is no right of seni- 
pafi. on tv, if partition be again marie. Should any one of 

them die, or in any manner depart [by entering into a 
religious order,*] his portion is not lost, but devolves on Ms uterine 
brother. His sister also is entitled to take a share of it. This law 
concerns one who leaves no issue, nor wife, nor parent. If any one of 
the re-united brethren acquire wealth by science, valour, or the like, 
[with the use of the joint stock-)",] two shares of it must be given to 
him, and the rest shall have each a share.”* 

21. Here, since re-union of parceners is specified at the beginning 

21 Who itsi i- anc ^- bhe close, of the text, the intermediate passage, 

mar's the wife's <c his share is not lost, but devolves on his uterine 
preferable right brother,” must be understood as relating to a re-united 
in the instance of parcener. And the author, saying *' £ this law concerns 
tlren teti one ^ eaves no * ssl * e > nor wife nor parent declares 

the right of a. re-united uterine brother as taking effect 
on failure of son, daughter, widow and parents. How then does [the 
.re-united brother §] bar the widow’s title to the succession ? 


ANNOTATION’S. 

19. Sonic reconcile the contradiction by saying. ] The doctrine of the Maithiia 
school is here stated. MaheQvnra- 

20. Bis sister also is entitled to a share.] His unmarried sister, whose father is 
deceased, is entitled to take out of her deceased brother’s share, a portion or allotment 
to defray the expense g£ her marriage. But, if it cannot be defrayed with that, she 
may likewise take from the surviving brother. Mahe^vara. . 

If unmarried, she takes a portion sufficient to defray the charges of her nuptials. 
If a widow, she receives a maintenance, Achyuta, 

Some say, that, if she be a widow, she receives a maintenance, ^riktshoa. 


* yrikrshiia and Achyuta. 
f Clmdamarn. 

% la this passage, (as it stands in the Batnakara and other compilations, there are 
several variations of the reading ; but not materially affecting the sense, 

$ Kbheqvam, : 
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mast relate to i 
united coheirs. 


23. The propos- 
ed mode of recon- 
ciling the seeming 
contradiction^ 1 9) 
is unsupported by 
positive texts. 


22. Besides the text expresses, that “bis share is not lost;” and 
o;7 * t - t the expression is pertinent in regard to unseparated 

miwt’reiate to re- parceners and re-united co-heirs, since the lapse of the 
united co-heirs. share might Ix^ supposed, because the property, being 
intermixed with another brothers effects, is not seen 
apart ; but, the property of a separated co-heir being distinctly perceived 
in a separate state, what room is there for supposing its lapse? Therefore, 
these texts [of Vrhaspati * vide § 20] relate to re-united co-heirs. 

28. Moreover, the inference, that the texts of (JJankha and others 
6 >3 The propos- a ^ ove (§ 15 &c.,) which declare the preferable 

ed mode of recon- right of the brother before the widow and the rest, 
ei ling the seeming relate to a re-united brother, [as well as an unsepara- 
contr adiction(§ 1 9) ted, one/f] must be drawn either from the authority 
is unsupported by 0 f a text of law or from reasoning. Now it is not de- 
posuve ex s. dueible from a text of law; for there is none which* 
bears that meaning expressly ; and the passages, concerning the succes- 
sion of the re-united parcener (sect. 5. §18.) containing special provisions 
regarding the brother’s succession, cannot intend generally^; the right of 
a brother to inherit [to the exclusion of a widow.!] 

2k Since the texts ofrViliaspati just now cited (§20) contradict 
24 The preced- ^hat inference ; for the brother's right is there declared 
ing passages (§15, to take effect, in the ease of re-union, on failure of son, 
&c.) do not relate daughter, widow and parents ; brethren not re-united 
to unseparated & must be the subject [of those passages of Cankha, fee., 
re-uuitedco-heirs. | J5.) That alone is right ; and they do not relate to 
[imseparated and] re-united brethren. 

25. But it is said, this inference is deduced from reasoning. Thus, 
g S It is equally * n ^ ie instance of re-union, [or in that of a subsisting 

unsupported by co-parcenery ,§ the same goods, which appertain to one 
reasoning. v brother, belong to another likewise. In such case, 
when the right of one ceases by his demise, those goods 
belong exclusively to the survivor, since his ownership is not divested,. 
They" do not belong to the widow : for her right ceases on the demise 
of her husband ; in the like maimer as his property devolves not on her, 
if sons or other [male descendants] be left. 

26. That argument is futile. It is not true, that, in the instance 
26 For the pro- °*’ rc-union [and of a subsisting co-parcenery ,||] what 

* posed reasoning is belongs to one, appertains also to the other parcener, 
confuted. But the property is referred severally to unascertained 

portions of the aggregate. Both parceners have not a. 
proprietary right to the whole; for there is no proof to establish then- 
ownership of the whole : as has been before shown [when defining the 
term partition of heritage.il J (a) Nor is there any proof of the position, 
that the wife’s right in her husband’s property, accruing to her from 
her marriage, ceases on his demise, ' But the cessation of the widow’s 


* 9rlk£shxta, &c. , f Mahe§vara. $ Mahe^vara, 

§ Mahe^vara. j| Mahegvara. *ff MalieQvara, Vide 0. 1. 

(a) See Firmvmni Gramm y» Ayimmmi Gramm ^ I Mach H. C. hep, 475,— M, 
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• right of properly, if there be male i raise, a ppm va only from tin.* hw 
ordaining the succession of male issue. 

27. If it be said, that the cessation of her vighn in. this instance 

also, does appear from the h v "which ordains tho sue- 
.'27. An objcc- cession of the 3*o- united parceners ; the answer is, no. 
tiou answered. for It is not true that tho text relates to re-united par- 
ceners; since the law, which declares the brothers 
right of succession* may relate to re-united brethren, if it he true, that 
the widow’s right of ownership ceases by the demise of her husband 
who was re-unitcd with ids eo-helrs; and the widow's proprietary right: 
does so cease, provided the law relate to the case of re-united brethren. 
Thus the propositions reciprocate. 

28. Besides, if the texts of Qanklui, Likhita and the rest, (§ 15 

& a) relate to uu separated or re-united, parceners, they 
28. A further must be interpreted as signifying, that ‘ the wealth of 
reason stated. one, who is either unseparated or re- united, goes to a 
« brother who is so ; or, if there be none such, the two 
parents take it/ In that case, a (juestiou may ho proposed, shall 
parents, who are separated and not re-united, take the heritage? . or 
.parents who are either unseparated or re-united ? Here the first propo- 
sition is not admissible ; for how can the claim of parents, who are se- 
parated arid not re-united, be preferred to the wife’s, since they are ex- 
cluded by her, under the passage before cited ? Nor is. the second pro- 
position maintainable ; for all agree, that a father, being unseparated 
or re-united, takes the heritage in preference to an unseparated or re- 
united brother. 


29. Moreover, as in the instance of the estate of one. who was 
separated from, and not. re-united with, Lis father and 
^ 29. An addi- his brother, the father lias the right of succession, be- 
tional argument f ore brothers, because he has authority over the person 
set forth. and wealth of his son ; since he gave him life; (for 

their identity is affirmed in holy writ, where it is said lie himself is 
bom a son :”' x ") and because the deceased, by participating [with the 
man.es of the grandfather and great-grandfiithert] in funeral offerings, 
partakes of two oblations of food which Ids father must present to the 
grandfather and great-grandfather [at the same time that none are 
presented by his brother,;] for sons do not offer the half-monthly ob- 
lation^ of food, while their father lives ; so the same [preference of the 
father before the brother] is fit in the other instance [of the estate of 
one who is either unseparated or re~imited.§] Or, since they are alike 


' ' ■ ANNOTATIONS. 

29. Alike in respect of coparcenery and re-union.] A variation in the reading of 
this passage is- noticed by Maheqvara, viz. s&nsrishtaiwayoli for. sarrsargayoh ; but no 
material difference results from it in the import of the passage. 


* See Essay on t lie Vedas. As. lies* vol. 8. p* 412. ■ f Mahe^vara. 

J Orikrdrna. ’ § Odkrshna, Acbyuta, &e. ■ 
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in respect of eo-p&reenery and re-muon, the cquu-1 right of lather and 
son would be proper, not the postponement of tin; father’s claim to 
the brothers. 


30. Further, the dual number, expressing, that £ parents, who are 
imseparated or re-united, take the heritage,’ is unsuit- 
able : for there is neither partition, nor eo-parcenery, 
with the mother ; and consequently no re-union of 
estates; since Vihaspati says, “ He, who being once 
separated, dwells again, through affection, with his 
father, brother, or paternal unde, is termed re-united.* 
He thus shows, that persons, who by birth have com- 
mon rights in the wealth acquired by the father and 
grandfather, as father [and son,] brothers, uncle [and 
nephew,] are re-united, when, after having made a par- 
tition, they live together, through mutual affection, m 
inhabitants of the same house, annulling the previous partition, and 
.stipulating, that * The property which is mine, is thine ; and that, 
which is mine, is thine.” The partnership of traders, who are not so 
circumstanced,, and only act in concert on an united capital, is no re- 
union. Nor are separated co-heirs re-united merely by junction of stock, 
without an agreement prompted by affection, as above stated. There- 
fore, since neither re-union nor eo-parcenery with a mother can exist, 
how is the contradiction in regard to the succession devolving on her 
before brothers, to be reconciled ? 


30. The pro- 
posed explanation 
.is iiisuiucient. 

If h inconsis- 
tent with Y Hi as- 
paii’s; (IcUnitiou of 
re-uiiiou. 


Interpretation 
of fcbe text. 


SI. In the next place, the manner, in which the difficulty is re- 
al Atmrovpd 113 ove ^ by the wise, will be stated. From the texts of 
mode of reconcib Vishnu (§ 5.) and the rest [as Yfijuavalkya, &c.,t § 4] 
ing the apparent it clearly appears, that the succession devolves on the 
contradiction, widow, by failure of sons and other [male descendants :] 
Sons confer be- an< l this is reasonable ; for the estate of the deceased 
nefits on their should go first to the son, grandson, and great-grand- 
fa! her : as appears soil Thus Mann and Vishjiu say, “Since a son deli- 
vers [tr^yate] his father from the hell called Put ; there- 
HMtaT ^ankha ^ om & e named putfra by the self-existent himself” J 
and LikJiita, Ma- So H&rfta says, “ A certain hell is named Put; and lie, 
no, &c., and Yaj- who is destitute of oilspring, is tormented in hell, 
iiavalkya. .A sou is therefore called puttra. because he delivers 


ANNOTATIONS. 

ah The manner in which the difficulty is removed hy the vise.] By Haliiyudha 
and others who maintain the same doctrine with us. ^rilvi'sinia and Achyuta. 

Is tormented in hell.] Aehyuta and MaheQvara explain mi raya one who goes to 
a place of torment (nimya). Bur, prikrshna contradicts that exposition. Consistently 
with one interpretation, the sense is, that * he, who is. destitute of progeny (chinnatantu), 
will be tormented in hell/ According to the other, a separate place of torment Is here 
mentioned under the name of Chinnatantu, 

* Aide infra. 0. 13. § 3. , T Chudamani and frlktsbria. ■ 

i Manny' 9, 138. Vishnu,' U. in v: d r supra. 0, 5. § 6, 
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his father from that region of horror.” in like manner Omklui and 
Likhita declare, 4f A father is exonerated in his life-time from debt to 
his own ancestors, upon seeing the countenance of a living son : he 
becomes entitled to heaven by the birth of his son, and devolves on 
him his own debt. The sacrificial hearth, the three vedas, and sacrifices 
rewarded with ample gratuities, have not the sixteenth part of the 
efficacy of the birth of an eldest son.”’* Thus Alarm, Qank.hu, Vasishthc , 
Likhita and Marita ordain, “ By a son, a man conquers worlds; by a 
son’s son. he enjoys immortality ; and, afterwards, by the son of a grand - 
son, he reaches the solar abodc/T So Yajnav&lkya says. “ The attain- 
ment of worlds, iimnoitality and heaven depend on a sou, grandson and 
great-grandson/'.! 

32. Thus the proprietary right of sons and the rest is expressly 
-2 The bene- ordained, as already inferrible from reasoning; because 
fit conferred is the the wealth, devolving upon sons and the rest, benefits 
reason of their the deceased : since sons or other male descendants 
succession. produce great spiritual benefit to their father or ances- 

tor from the moment of their birth ; and they present 
Alarm. funeral oblations, half-monthly, in due form, after his 

decease. So Manu declares the right of inheritance to 
be founded on benefits conferred : “ By the eldest son as soon as born, 
a man becomes the father of male issue, and is exonerated from debt to 
his ancestors ; such a son, therefore, is entitled to take the heiitage.”§ 

83. From the mention of it as a reason (“therefore” &c.,) and 
33 Assents to s * nce there ean be no other purpose in speaking of 
this doctrine/ various benefits derived from sons and the rest, while 
treating of inheritance, it appeal's to be a doctrine to 
which Manu assents, that the right of succession is grounded solely on 
the benefits conferred. 

34. Accordingly [since benefits are derived from the great-grand- 
34. Therefore son well as from the sonjjj the term “son” [in the 
the right extends text of Manu, § 82. or in that of Vishnu/** § 5. or in 
to the great- those of Yajnavalkya, extends to the great- 

grandson. grandson ; for, as far as that degree, descendants equally 

confer benefits by presenting oblations of food in the prescribed form 
of half-monthly obsequies. 


ANNOTATIONS. 

The attainments of worlds, immortality and Leaven.] There is a difference in the 
reading of the text, lokauantyan divaii praptifi “ Immortality in the world and the 
attainment of heaven,” instead of lokanantva-divafi praptiE attainment of worlds, 
immortality and heaven.” A corresponding difference of interpretation is found in the. 
commentaries of VijnaneQvara, Apararka and Stilapani. 

32. Expressly ordained, as already inferrible from reason.] Ordained by a pas- 
sage of the Veda founded on reason, frikrshna, 

. ^ The Erst stanza occurs in the institutes of Atri. 53. 

f Harm, 9. 137. Vasishtha, 17. 5. Also Vishnu, 15. 45. 

$ Yajmvalkya, 1. 73. § Manu, 9. 108, Vide supra. U, L § 38. 

I! Maheov&ra. ' *[ ChMumani, ; .** Mahecvara* ff A chyuta. 
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' 35., Else [if it wcr e not inferrible from reason * or if Manu did 
not mean, that the right of succession rests upon *be- 

35. Reason of nefits conferred ;j"] the word son conk! not quit its 
Im inference. proper sense [for a. larger import :j and a passage, de- 
claratory of the grandson’s light, must be somehow assumed. But, 
admitting that such a passage may be assumed [as inferrible from the 
declared "right of a daughter’s son considered as a sous son j+] s till 
there is no separate text concern mg the great-grandson. 

36. Therefore the gnrai-grandsons rig] it of suc- 
cession is founded on benefits derived from him ; and 


86,. His right 
rests oii the bene- 
fits conferred by the word son is of cujuiprchoiisive inmort. 
him. 


37. Baudha- 
vtina intimates as 
much, iu enume- 
rating fciapinitas. 


37. Accordingly Biiudli£y&n& says, f 'Tht: poterntd great-grand- 
father and grandfather, the lather, the- man himself, 
his brothers of the whole blood, his sou by a woman 
of the same tribe, hi>- son’s son and his great-grandson 
all these, partaking of undivided oblations, are pro-, 
non need sap kudos. Those, who share divided obla- 
tions, are called sa lady as. Aiak- issue of the body being left, the pro- 
'periy must go to them. On .failure of sapimlas or near kindred, sakul- 
yas, or remote kinsmen, arc heirs.. If there be none, the preceptor; 
the pupil, or the priest, takes the inheritance. In default of all these, 
the king [has the escheat/’] 

88. The meaning of the passage is this : since the lather and cer- 
tain other ancestors partake of three funeral oblations 

38. Exposition as participating in the offerings at obsequies ; and since 
of his text. the son and other descendants, to the number of three, 
present oblations to the deceased [or to be shared 
by his manes ;§] and he, who, while living, presents an oblation to an 
ancestor, partakes, when deceased, of oblations presented to the same 
person; therefore, such being the case, the middlemost [of seven, ||] 
who, while living, ottered food to the manes of ancestors, and when 
dead partook of offerings made to them, became the object to which 
the oblations of his descendants were addressed in their. life-time, and 
shares with them when they are deceased, the food which must be of- 
fered by the daughter’s son and other [surviving descendants beyond 
the third degree. ]!f Hence those [ancestors,] to whom he presented 
oblations, and those [descendants,] who present oblations to him, 
partake of an undivided offering in the form oi: (pinda) food at obse- 


ANNOTATIONS. 

Suggested by reason and also ordained in express terms. Mahegvara. 

37. Partaking of undivided oblations.] The terms of the text are Interpreted 
very .ditfereuily in the Ratndkara. 


* <?rlk:f slrna and Acbyata- f Mahegvara. t frifcishija, Achyuta and Maliegv^ra* 
t Mahetp'ura, !■ Mahcgvara* ® Hahegvara* 

■ail " ' ^ * 
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quios, Persons, whu do partake of such .dfcriugs, ,*m i s:q»indas. But. 
one’ distant in the iift-h kgroo neither giu-s an oblation to the ti I ? i * in 
ascent, nor share/ the offering presf-uted m> his manes. So the fifth in 



and three descendants from the grandson's grandson downwards, 
denominated sak iiiyas, as partaking’ of divided oblations, since they do 
not participate in the same ofiering. 


*n> 


cO The rela- iilis relation ol sapnnjas [oxTcuumg no 

tion'W^pi^ further than the fourth d-gree/'j a.s w ell as that of 
regards idiicrit- sakidvas, has boon proiniuidcd relatively to inherit- 

‘ l/ • » A V 

since. ance. 

40. Accordingly [since the right of succession to property is 

founded on competence for offering oblations tit obse- 

40. Corroho- quios/i*] Ac ami likewise, after premising ".Not brothers, 
rated toy a pas- nor parents, "but sons are heirs of tho lather At pro- 

’■ l ' w ' L1 " ceeds, in answer to tin- question why ? to declare, “To 

three must libations of water be made, to three must oblations of food 
be presented ; the fourth in descent is the giver of those offerings ; but 
the fifth has no concern with them ”§ 

41. But for mourning and other purposes, the relation of snpi ti- 
cks extends to such as partake of the remains of obla- 
tions; for that relation is defined in the Markandeya- 
pur&na as founded on participation in the wipings of 
offerings. “ Three others, from the grandfather’s 
grandsire upwards, are declared to be partakers of the 
residue of oblations ; they, and die person who per- 
forms the religions rite, being seventh in descent, 
constitute that relation, which is termed by the holy 
sages kin within the seventh degree/’ j| The meaning 

here is kin which occasions impurity [on occasion of deaths and births.] 

42. Accordingly Man u likewise hits said, when treating of un- 

cleanness by reason of mourning, Ac. “ The relation 
42. And one of sapindas ceases with the seventh person [in ascent 
of IVIanu. or descent ;] and that of samanodakas ends only where 

birth and family name are no' longer known. ”1f Else 
this passage would be in contradiction to the text before cited: “To 
three must libations of water be made, feed (§ 89.) 


41. Tor mourn- 
ing and other pur- 
poses, the rela- 
tion- of Sapigdas 
W more compre- 
hensive : accord- 
ing to a passage 
of the Markanie- 
ya purana. 


ANNOTATIONS. 

. 39. Tins relation has been propounded relatively to inheritance.] But those, who 
partake of the remnants of oblations, bear the same designation [of sapklas] relatively 
to mourning, marriage, &c. Suddiii-tatva and Daya-tatva. 

. * yrikrshna and Aehyuta. ’ f Mahe^vara. f Maun, S>. 185. 

§ Maim, 9* 186, Tide infra. Sect. 6. § 7. 

j| Marcagdeya puraga, 28, 4. Ia the Story of Madiiasit *1 Maim., 5. GO, 



SEC. T. 


TMI”. UAAAWUIAAA. CHAP. 


Bui, oil failure of heir? flown to the sans grandson, the 


being inferior in pretensions to suns ami the rest, 
43. The widow, because she performs acts spiritually beneficial toiler 
fmnfcrrmg^spiri- husband from the date of her widowhood, [ami not, 
T L like them, from the moment of tlieir birth,"] succeeds 
the next. 'degree to the estate in their default(V/.). Thus Yyasa says, 
to the male issue, “ After the flea-til of her husband, let a virtuous woman 
succeeds on foi- observe strictly tlie duty of continence; and let her 
I'vrt rVy"^./ 118 " a ^ er fhe purification, of the bath, present water 

' from the joined palms of her hands to the manes of 
her husband. Let her day hv day perform with devotion the worship 
of the gods, and especially the adoration of Vishnu, practicing constant 
abstemiousness. She should give alms to the chioi of the venerable 
for increase of holiness, and keep the various fasts which are command- 
ed by .sacred ordinances. A woman, who is assiduous in the perform- 
ance of duties, conveys her husband, though abiding in another world, 
and herself ( to a region of hliss. M *f] 

44 Since by these and other passages it is declared, that the wife 
44, Shows that res ^ ues her husband from hell : and since a woman, 
her ’’good or had doing improper acts through indigence, causes her 
conduct; affects husband to fall [to a region of horror ;] for they share 
ter husband iu the fruits of virtue and of vice; therefore the wealth 
« 1 , devolving on her is for the benefit of the former 
in«* on her, h be- owner : and the wife’s succession is consequently 
neficiai to him. proper. 


ber husband iu the fruits of virtue and of vice; therefore the wealth 
« 1 , devolving on her is for the benefit of the former 
in" on her, is be- owner: and the wife’s succession is consequently 
ueficial to him. proper. 

45. Hence [since the wife's right of succession is founded on 
t Treason.*] the const motion in the text of Qankha, &e., 

45. .Proper in- ,(§ 15.) must be arranged by connexion of remote 
terpretation of terms, in this manner, ‘ The wealth of a man, who de* 
ifif ^ r nrV’ parts for heaven leaving no male issue, let his eldest 
. ^ 4 '** ' >,J [that is, his inosr. excellent^] wife take; or, in her 

default, let the parents take it : on failure of them, it goes to the 
brothers,’ The terms “ if there be none [that is, if there be no wifeji IT 


ANNOTATIONS. 

43. The wife being inferior to sons, because she performs ae‘y spirilually benefi- 
cial from the date of. her widowhood.] Chudamani's interpretation of his author's 
meaning is followed in this version. Aehvuta dissents from it; and Judniaius. shat 
the performance of acts of spiritual benefit is here stated as the reason of the widow's 
succession ; and her incapacity for presenting oblntvnaat flic h.:lf-mouth!y obsequies is 
the reason of her inferiority to sons, and of the consequent poidponwnr.-t. of her claim. 
His explanation, and the reasoning by which it is supported, are refuted by Crlkr-kna 
and Maheqvara. 

Let her daily perform with devotion the worship of the gods.] ^ c And show hospi- 
tality to guests. 5 " So the text is read in the Vlramit.rndaya, viz.-, devata lithi -pnjanam 
Instead of devatanan char pnjanam. Other variations in the reading of the text occur, 
but which are unimportant. 


* Chiuiamarn, ^riktslina and Mabeqvara. 

§ Vlramitrodaja, || Br-ghuaantea-, 


■ frikrsliga. :j: frfktshpa, 
Fee 1 TIorL Dh. 31 * 


winch .vcur In the niuUiie of icx!:, ;'$$ 1.5.) arc c-nino cfp,i hoi.ii wins 
the procod big sentence " it goes to his bVolVrs/ and with the subse- 
quent one “his father and mother take it.” For the text agrees [with 
passages oi Vishnu and Yajfiava.lkya, '* 4$ 4 and f\ which declare the 
■wife’s right; t] and the reasonableness of this has been already shown 
(§ 4 &) 


46. The assumption of any rdbtvu»v to the condition of the 

iv-unired;;: not. specified 


4fi. A. dirTcrraf. 
opinion (§ 10) is 
erroneous. 

Jit curl rivals doc- 
trine is right. 


brethren as nns-oparafced or ; 


in the texr, l< in^Tnnsxibie ) being bunltMiswinoaud un- 
iu’cc*s^vi*y-}5 Tlierejore the doctrine of diteudriya. who 
aiiinris- (ho Went of the with b» inherit the whole pro- 
perty of her husband leaving im male issue, without 
atten turn to the eirc/umsiauee of Ids being separated 
from his co-heirs, or united, with them, (for no srn.h 
distinction is specified,) should be respected. 

47. The rank of wile belongs in the lirst place to a. woman of Uio 
1 highest tribe : for the text [of Cankha, &e.!j] ex presses, 
that “ the eldest wife, takes the wealth/' (§15 and 
45 ;) and seniority is reckoned iu the. order of the 
tribes. Thus Aianu says, l< When regenerate men take 
wives both of their own class and others, the prece- 
dence* honour and habitation of those wives roust he 
settled according to the order of thei r classes/ 7 *! There- 
fore [since seniority is by tribe/**] a woman of equal class, though 
youngest ill respect or the date of 'marriage, is deemed eldest. The 


47. The wife 
must be a woman 
of the same tribe ; 


Manu declares 
her precedence. 


~ ANNOTATIONS « 

<*' ?h Mie rank of a wife beimigs in the tirsf; place, do.] Onfcrshna remarks, flint 
ChudAmani expounds this whole paragraph ditfenaidv from the >euse in which he him- 
self has explained it. According to Chuhtina.ii, * l'£xjErt\ «lk\ a and Vishnu (§ 4 ami 'O 
ordain. lluit the estate of a chiSditrs man shall go U> his wido^. Cun k ha ($ l'*,) a das 
die nondii-ion, that she be tite Widest wiiV. M uuu (} J7. o>f riots Mu*. rank of eldest 
wife to a. woman of equal elm--: and state*; tlm pttrpo-c ht lie her personal ationdniiee, 
&(t. In the passage cited from Vishnu, W 1-7-) that is extern hat t< : a woman of the next 
following tribe. Therefore, to x-mkr n.d these outages mmsislcnl, since if. appears 
that the eldest wife succeeds, and Yajfinvnlkyo. a d l he rest use the word wife for one 
competent to inherit, and it furtiun appears from passages 1«> he: hereafter cited, (§ 48. > 
that brothers and i he rest inherit ti: : estate, giving only a maintenance to women who 
are not of that rank, it follows, ilia l the v-uikof wife, is restricted lo the woman of equal, 
class and to one of the next fof owing tribe/ (/nk.Nma nn lire other hand admits, in 
concurrence with Achyuta, tha., iu a cas<* of the utmost distress, a woman of the Vatsya 
tribe, being married to a Trahmnm, may be employed by him in religious offices. it 
should follow, that she may be capable oi* inheriting, 'this, however, is not expressly 
stated; 

Though youngest in respect of the marriage.] U pon the death of the first wife, who 
is a Bmhmani, and after a marriage with a Kshatriya, another Brahmanf, who is subse- 
quently espoused, is c one youngest in respect of the date oi marriage.* Else [if the 
Kshatrh h were the first wife,] the marriages would he in the inverse order of the classes ; 
w hich is forbidden, ChueLamaiii, Achyuiaand t^iikrshna. 

* Chhilh.sr.ani, Achyuta and (/Wkishym f Maheqvara, i Vide §10. 

§ ( J Mk:fsbna. II Achyuta, prlktshpa and Maheevara, 

>r Manu. 9. f?5. filklshm. 



hi her default n 
' liuMlOXt 


woman 

tribe. 


Conformably 
wi'b n passage of 
Vishnu. 


rank' of wit*? 'pi* ini) belongs i.o her, lor she ohyie is nompr-I.Oal. to {assist 
in the pcrfornuiwe of sac r if lens nnd other sut-rod rites. Accordingly 
Mmm says, “To all such nuimed men, the whe* ufihe same class only(rt) 
(not wives of a. different class by any means] must perform the duty of 
personal attendance, and the daily business relating to acts of religion. 
For he. who foolishly causes those duties to he performed by any other 
than his wife of the same, class, when she is near at hand, has been. 

immemomlly considered as a mere Cliandala begotten 
on a Brahman iff* But. mi failure of a wile of the 
same tribe, one of the tribe, immediately following 
fumy be employed in such duties.] Thus Vishnu or- 
dains, “If there be no wife belonging to the same 
tribe, [he may execute the business relating to acts of 
religion] with one of the tribe immediately following, 
in case of distress. But a regenerate mail must not 
do so with a woman of the (/udra class . 1 ”f e Execute business relating 
to acts of religion/ Is understood from the preceding sentence/; There- 
fore a Brahman! is lawful wife (patn!) of a Bmhmana. 
But not a wo- On failure of such, a K si ia Ulya- may be so, in ease of 
a lower distress; but not a Vai<;.yd, nor a (/fid ra, though mar- 
ried to him. A Kshatriya woman is wife of a Kshatriya 
man. In her default, a YiutjyS -woman may be so, ns belonging to tho 
next following tribe ; but not a Qudva woman. A Yau;ya is the only 
\vife for a ' Y&itjya : since a Cftdra wife is denied in respect ol* the rege- 
nerate tribes simply. 

48. In. this manner , rmi.s i ho understood the succession to pro- 
48 A. nninfe- P er kV * u the order in which the rank of wife is acknow- 
nance, declared by lodged. Therefore, since women actually espoused 
N a. rack, regards may not have the rank of wives, the following passage 
women espoused, ofNarada intends such a case. “Among brothers, if 
hut not reckoned an y one din without- issue, or enter a religious order, 
let the rest of the brethren divide his wealth, except 
the wife's separate property. Let them allow a maintenance to his 
women for life, provided these preserve unsullied the bed of their lord. 
But, if they behave otherwise, the brethren may resume that allow- 
ance.’^ So [this other passage]]] of the same author; [“ On failure of 
heirs, the property goes to the king, IF] except the wealth of a Brahm&na. 
But a king, who is attentive to the obligations of duty, should give & 


man of 
class. 


ANNOTATIONS. 

Sim alone is competent to the performance of sacred riles.] According I.o the re- 
mark of Adivuta and (jMkfsiina, this alludes to the .grammatical rule for the derivation 
of pat.nl wife, from pati liusbaml ; as iuUndiitg iiis female associate iu flic performance 
of religious ceremonies. Vide I’anmi. 4. 1. 35. Mit.aks harfi on inheritance. 2. 1. 5. 

48. Nut being of tlui rank of wives.] Being of a tribe distant by one interme- 
diate degree, or being of £udra class- Oini.la.mani and £rlktsh#a. 

% Tkhnu. 26. I, 

*j Naruck, 13. Pdf 


* Manu, 9. 86— S 7. f Vishnu, 26- 3. 

§ Narad a, 13. 25.-26. |j (Mkfdina, 8re, 
M See 1 Strange 13. h. 336 


sis 


hind\; law-book^ 


’maintenance tv> the women of such persons. “Tim law of in}nrrii.;M].eo 
Tiirro is no dis- * KIS1 1,een thus (meiarcd/’* The allotment: of a main- 
ere nancy. tenanco to the women of such poison, not being of the 

rank of “wives, and the declared right of wives to suc- 
ceed to the whole estate, constitute no discrepancy , 

49. Accordingly, Yrhaspn ii. propounds the king's right to an 
40 Passages of eRC hoat in default of the wife : **' If men of the military , 

Yrhaspati ° and commercial and servile tribes die childless, leaving 

dr adarecoM ci 1 ed ueithet wife nor brother, let the king take 1 the pro- 
on the same priii- perty ; for lie is Indeed lord of uilT Bat Ndradti, di- 
Cl f le * rooting that “lie should give n maintenance to the 

’women of such persons/’ (§48.) authorises the king to take the whole 
estate, giving to them enough for their support This contradiction 
must be reconciled by distinguishing between the. wile and the espous- 
ed woman. Accordingly, in passages declaratory of the wife's right of 
succession, the term “ wife” (pntiri) is employed: and, In those which 
ordain a maintenance, the. terms n woman" (stri or nan) or “ spouse 1 * 
(bharya) or other similar word. 

50. In the text of Devala (§17.) which expresses, « Next let 
50. Proper inter- brothers of the whole . blood divide the heritage of 

probation, of the him, who leaves no male issue ; or daughters equal 
tort of 3)evaia [as appertaining to the same tribe-;]' or let the father, 
^ if he survive, or brothers belonging to the same tribe, 

or the mother, or the wife, inherit in their order ; but, on failure of all 
these, the nearest of the kinsmen succeed T where “ daughters equal” 
are such as appertain to the same class [with the deceased] ; and “ bro- 
thers belonging to the same tribe/’ intend those of the half-blood ; for 
Whole brothers are specified under the appropriate term, and the dis- 
tinction would be impertinent [as not excluding anyone ;f m* as super- 
fluous, since whole brothers of course belong to the same tribe;/] in. 
this text, we say, the order in which heirs are enumerated, from the 
whole brother to the wife, is not intended for the order of their suc- 
cession; since it contradicts Vishnu and the rest [as Yirhospatl and 
Ystpkwalkyagj: but the meaning of the text is, that the heirs shall take 
the succession in the order declared by Vishnu and others. To mark: 
uncertainty in the specified order, the author has twice used the word 
‘or / once in the phrase “or dang] iters,” and again in the sentence “or 
let the father, &c\,” and the word is also understood in other places. 
Thus Devala has himself shown vagueness in his own enumeration, 
Intimating that f either brothers, or daughters, or parents, &c., [take 
the succession].’ 

51. As for what has been said by Baloka, concerning the text of 
r>i BalokaVopi- Qankha and the rest .(§ 15), that it either relates to a 

D iq.u refuted. wife inferior in class to her husband, or supposes the 


ANNOTATIONS. 

51. It either relates to a wife inferior in class.] According to this opinion* the 
passage is read with the interposition of the privative a. <£ The wife not eldest /’ that 
is, inferior by tribe. (Vide § 15.) Achyuta and (Irlkfshna. 

virada, 13* 52. f ^rikrsbna, J Hagh. on Dfty&hkngu. 


•$ Maljfyvttnu 



nil; IU'YA-BIU/i.A. ('MAP. .VI. 55I-X t SI!) 

witluw to I'-o young, or is relative to bro.fchiv-n un-separated or re-imited ; 
flush author .has ma-ni tested bis own n nl ;»o: "il 1 1 \ r by thus proposing an 
iiK.ieliui.te inUupr< nation ortho law : for the doubt remains [which of 
the three is intended ;*] and neither rule could be followed in practice. 

52. As for the assertion, that the text, which 

52. Tiic allot- ordains a maintenance, is relative to an unmarried 
^ } *f™; woman and concubine, that must be rejected as intend- 

y™!"T Ton™- * n £ a lh..vor to the matrons ; for the scope of the precepts. 
Linear " " which allot a maintenance to women, lias been already 
shown. 

53. .Moreover, under flie distinction respecting the wife as be- 
longing to the same or to a different tribe, how is the 

53. hiirtner a:- contradiction [of the text to passages of Vishnu and 
cumeui against a Yaifuivalkvaf $ 4 and 51 regarding the succession of 
ditierent uUerprc- p ;u . en p s ?l;JK { brothers, to be reconciled [■without trans- 
position. or without conn eating in construction remote 

terms ?t] If it be by distinguishing the cases of re-union and continued 
separation, the same distinction may pervade the whole subject : and 
what occasion is there for assuming a difference relative to the wife, 
as belonging to the same or to another tribe % But the proposed dis- 
tinction, founded on re-union and separation, [§ 19] has been already 
fully refuted by us [§ 30.] 

54 The distinction regarding the whole and the half-blood is 
H 1 disfinc- con fc ra <htated by Yrha-spati, who says “ Let the wife of 
tZon of the whole a deceased man, •who left no male issue, take his share*.’" 
and half-blood notwithstanding kinsmen, a father, a mother, or uterine 
dues not reconcile brethren be presently Uterine brethren are brothers 


53. i'uriher a:- 
gumeul against a 
different interpre- 
tation. 


ANNOTATIONS. 

Or supposes the widow to be young.] Conformably with the text of ILirita, which 
directs, that property, sufficient only for the support of life, should he allotted lo a 
y unrig widow. Ackyuta, Qrlki'shiia and MahcQvara. 

Or is relative to brethren unseparated or riMinited.] The reasoning, on which this 
is grounded, has been before stated, (Vide § 19.) friki-sbna. 

59. As for the assertion,] Of the same author, according to £rikrshna* But 
Maliecvara says, a certain author. 

Intending a favor to the matrons.] This passage, which is obscure, has been ex- 
plained by (prikiahna as ironical; the concubines being here tauntingly termed matrons : 
and [alien vara quotes Chudiiruani as authority for that interpretation. But the same 
commentators, in concurrence with Achyuta, state another explanation in which the 
wives are understood by matrons. It is only by favour of the wives, who themselves 
inherit the whole property, that a maintenance is allowed to the concubines. 

53. The proposed distinction founded on re-union, &c. has been refuted.] Malic q- 
vara understands this to be levelled against the doctrine of the -Mait’hila school. 

o-l The distinction regarding the whole and half-blood.] The opinion that the 
whole brother inherits before the wife,, but the hail- brother after her, CTabiniani and 
Achyuta* 


* friktshna, t Alahecyarat J >f&he<^au*, Tide § 15, § Tide supra. §1* 
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the coni radlction, by the same mother [and of course of t he whok blond, j 
faeihi? inconsistent r X*he author declares the wile’s right of succession, al - 
Vihas T iati S,tl ° U ° though such persons exist. By the term “ his shares*’ 
is understood l the entire share appertaining to her 
husband ; not a part of it only [sufiicient for her support A] 

55. Conclusion. 55. Therefore the interpretation of the law is 

in favor oi the pro- right as set forth by us. 
posed construc- 
tion. 


lift. The widow 
is restricted from 
gift., mortgage and 
sale* 


0 /. 

57- She shall 
enjoy the estate 
for life ; and after 
her it goes to her 
husband’s heirs. ‘ 


50. But the wife must uidy enjoy her hu-druid* estate after hi:-, 
demise. iShe is not entitled to make a gift-, mortgage 
or sale of it. Thus Katyavana says, v: Let t he childless 
widow, preserving unsullied the bed of her lord, and 
abiding with her venerable probe-tor, enjoy with mo- 
deration the property until her death. After her 
let the heirs take it. ; 

Abiding with her venerable protector, tha t is, with her 
father-in-law or others of her husband’s family, let her 
enjoy her husband’s estate during her life ; and nob 
as with her separate property, make a gift, mortgage, 
or sale of it at her pleasure. But, when she dies, the 
daughters or others, who would regularly be heirs in 
default of the wile, take the estate; not the kinsmen, 
[or sapindas :f] since these, being inferior to the daughter ami the rest-, 
ought not to exclude those heirs : for the widow debars them of the 
succession; and, the obstacle being equally removed if her right cease 
or never take effect, it can be no bar to their claim. 


58. Nor shall the heirs of the woman’s separate property [as her 
brothers, &c.J] take the succession [on laiiinv; of 
5s. Nut toiler daughters and daughter's sons, to the exclusion of her 
owu heirs. husbands heirs ;§] for the right of those [persons, 

whose succession is declared under that head, 11 C. 4.] 
is relative to the property of a woman [other than that which is in-r 
herited by her A] Katyaynmi luts propounded by separate texts the. 
heirs of a woman’s property ; and [his text, declaratory of the succes- 
sion to heritage.**] would be tautology : [consequently heritage is not 
ranked wirh woman's peculiar property .ff] 


ANNOTATIONS. 

56. Abiding: with her venerable protector.] This is according to the usual reading 
of the text, and conformable with the interpretation of it, in the Aiatuakarx But, in 
the Daya-tatva, it- is read vrat.c atTiita in place of guran st-Tiita ; and the reading is ex~ 

. poundcil by the commentator ivacirarna, ‘ diligent, in such observances as may he bene- 
licial to her husband in another world. 1 He rejects another interpretation, 4 observant 
of iast&y 

Enjoy with moderation.] With abstemiousness, according to the commentators, 
(Jrfkfcshna and Aehyuta. .But, in the SSmtti-chandrika, it ■■ is explained f patient of 

* Mahe^vara. f Maheqvara. J gilkrshp, and Aehyuta. 

f Qrtkxshna and Achy ttla, || MaheQ-varit. % Muhmyunu 

— vrikf din'b .&?« , ft Aehyuta; Sc* 
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59. The heirs 
of her husband 
take the residue, 
after her use and 
consumpiion. 


59. Therefore those persons, who are exhibited in a passage above 
cited (§ 4.) as the next heirs on failure of prior 
claimants, shall, in like manner as they would have 
succeeded, if the widow’s right had never taken effect, 
equally succeed to the residue of the estate remaining 
after her use of it, upon the demise of the widow in 
whom the succession had vested. At such time [when 

the widow dies* or when her right ceases/f*] the succession of daugh- 
ters and the rest is proper, since they confer greater benefits on the 
deceased [by the oblations presented by tliemJJ than other claimants 
[such as the sapindas abovementioned.J| § 37. j 

60. Thus in the MahabMrata, in the chapter entitled DSnadhar- 

ma, it is said ‘ l For women, the heritage of their hus- 
/)()» A presage bands is pronounced applicable to use. Let not 

of the MahahhA- women on any account make waste of their husband’s 
rata confirms this. Wfch »g ‘ 

61. Even use should not be by wearing delicate apparel and 
similar luxuries : but, since a widow benefits her hus- 
band by the preservation of her person, the use of 
property sufficient for that purpose is authorized/ In 
like manner [since the benefit of the husband is to be 
consulted, IF] even a gift or other alienation is permit- 
ted for the completion of her husband’s funeral rites. 
Accordingly the author says, Let not women make 

waste.” Here “ waste” intends expenditure not useful 
to the owner of the property. 


61. Exposition 
of the passage. 

She may make 
a gift or sale for 
the obsequies of 
her husband. 


69. Eor her 62. Hence, if she be unable to subsist otherwise, 
maintenance, she s k e j s authorized to mortgage the property ; or, if still 
unable, she may sell or otherwise alien it : for the 
same reason is equally applicable. 


may mortgage or 
sell, if necessary. 


ANNOTATIONS. 


control; 1 There is considerable difference in the interpretation of the text, as to its 
general scope, according to various compilers, by whom it. is cited. 

60. Tims in the MahabMrata, &e.j The author here corroborates what had been 
said concerning the restriction on the widow’s power of giit, mortgage and sale. (§ 56.) 
Achyuta, ^rikxshca and Maheqvara. 

The passage, here cited, is read differently in the text of the Mahabharata ; path 
d&yadyam, instead of pati-dayafi. .Bur, both readings in*y be interpreted in tfle same 
sense. One of the commentators on i.he poem notices aim thee variation, pa.rivli.tafi, 
instead of pativittat * their husband’s wealth/ Another commentator expounds she 
passage in a different manner ; 4 Let not sons resume any part of the wealth given to a 
woman by her husband/ 


* frfkfshpa. 

% Mahegvara, 

|| Mahabharata, Banadharma, 46. 24. 


*} ChiictdmariL 
§ Maheqvara. 
IF Qrlkjfchga. 
% 1 
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OIL Let her give to the patent;* 1 uncles and other relatives of her 
63 She should husband presents in proportion to the 'wealth, at her 


give suit-able pre- 
sents to her hus- 
band's kindred at 
Lis obsequies- 


husbands funeral rites. Yxhaspati directs it, saving 
With presents offered to his manes, and by pious 
liberality, let her honour the paternal uncles other 
husband, his spiritual parents and daughter’s sons, the 
children of his sisters, his maternal uncles, and also ancient and unpro- 
tected persons, guests, and females of the family.”* The term “ pater- 
nal uncle” intends any sapinda of her husband ; <; daughter’s sons,” 
the descendants of her husband's daughter ; 41 children of his sister” 
the progeny of her husband’s sisters son; maternal uncles,” her hus- 
band’s mothers family. To these and to the rest, let her give presents. 

and not to the family of her own father, while, such 
Notiotarowi persons are forthcoming : for the specific mention of 
re ■ paternal uncles and the rest would be superfluous. 

64. With their consent, however, she may bestow gifts on the 
kindred of her own father and mother. Thus N&rada 
says, “ When the husband is deceased, his kin are the 
guardians of his childless widow. In the disposal of 
the property, and care of herself, as well as in her 
maintenance, they have full power. But, if the hus- 
band’s family be extinct or contain no male, or be 
helpless, the kin of her own father are the guardians 
of the widow, if there be no relations of her husband 
within the degree of a sapinda.”f In the disposal of 
property by gift or otherwise, she is subject to the control of her hus- 
band’s family, after his decease, and in default of sons. 


84. Unless with 
the sanction of ter 
husband’s rela- 
tions. 

Mirada declares 
them to be her 
guardians. 

She is subject to 
their control. 


In like manner, 
the succession, de- 
volving on a 
daughter, passes, 
after her, to her 
father’s heirs. 


05. In like manner, if the succession have de- 
volved on a daughter, those persons, who would have 
been heirs of 3ier father’s property in her default, [as 
her son, her paternal grandfather, &c.J] take the succes- 
sion on her death ; not the heirs of the daughters pro- 
perty [as her daughters son, &c.§] 


. 60 . An niinuif- 
ried daughter 
should have a 
share allotted by 
the widow for the 
expenses of her 
marriage. 


06. The widow should give to an unmarried 
daughter a fourth part out of her' husband’s estate, to 
defray the expenses of the damsel’s marriage. Since 
sons are required to give that allotment,!] much more 
should the wife, or any other successor, give a like 
portion. 


ANNOTATIONS. 

65. In like manner, if the succession have devolved on a daughter, those persons, 
&c.] If tke # next heirs succeed to the residue of the property, in the instance of the 
widow, whose right is preferable to the daughter's, much rather should the next" heirs 
who would regularly succeed if there were ho daughter, take the succession after her, 
<prikrshna and Chdd&mani 

* Vide supra. §2- f Ndracia, 13. 28*—2!>. . 

% Aehvula and ^rlktshm, % Achyula and. £rikt$hna, ■ '-jl Vide C. 3. f 31. 
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<57. Thus Iujn the 
been exydnined. 


widnwV right. of succession 


SECTION If 


On- the right of the Daughter and .Daughter* Son. 


L The daughter s right of succession on failure of the wife [is 

1. A daughter declared.*] On that subject Mauu ami Narada say, 
inherits if there '* The son of a man is even as himself; and the daugh- 
bc no widow ; con- | or is equal to the son : how then can any other inherit 
ioruiably withpas- property, notwithstanding the survival of her, who 
^S* S Mrada; al iV ' m as ^ were himsellT’d* Narada- particularizes the 
right of oblations daughter [as inheriting in right of her continuing the 
to be presented line of succession :j “On failure of male issue, the 
by. her sou. daughter inherits, for she is equally a cause of per- 

petuating the race ; since both the son and daughter are the means of 
prolonging the father’s line”! The author states the circumstance of 
her .continuing the line as a reason of the daughter’s succession : and 
the line of descendants here intends such descendants as present fu- 
neral oblations ; for one, who is not an offerer of oblations, confers no 
benefits, and consequently differs in no respect from the offspring of a 
stranger or no offspring at all. 

g. Her son only 2. It is the daughters son, who is the giver of a 

presents suck ob- funeral oblation, not his son ; nor the daughter’s 
lationa. daughter : for the funeral oblation ceases with him*. 

8. Therefore the doctrine should be respected, which Bikshita 
3 Dikshita ma ^ n ^ ns ? uamely that a daughter, who is mother of 
rightly prefers the raale issue, or who is likely to become so, is competent 
daughter, who has to inherit ; not one, who is a widow, or is barren, or 
or is likely to fails in bringing male issue as bearing none but 
to have male issue, daughters, or from some other cause(ra). 

4. Here again, the unmarried daughter is in the first place sole 
heiress of her father’s property [to the exclusion of 

4. The maiden any daughter verbally l*etroihed.§] Accordingly Pa- 
daughter has the r &-ara says, “ Let a maiden daughter take the heritage 
ing tcSIcarl ** °t’ 0110 who dies leaving no male issue ; or, if there be 
no such daughter, a married one shall inherit.” In the 
term “ married” is here implied the. restriction before mentioned [ex- 
cluding one who foils in bringing male issue.jj j 

ANNOTATIONS. 

Upon the same principle, the succession, devolving on the mother by the death 
of her son, passes after her decease to the heirs of her sou ; and not to her own heirs* 
See Sect, 2. § 31, 

* prlktslma. f Mauu, 9. ISO. Not found in Narada*s institutes. % Narada, IS. 49. 

§ Chudamani and ^rtktsbxia. ' |j Chud&mani and frikrskim, 

(*) See 1 Mori, Dig, 31% 335, 480,— W. 
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5. Thus Dev&la says, “ To maidens should he given a nuptial por- 

tion out of the father’s estate. But of him, w ho leaves 

5. And Devala. no appointed daughter, [nor son,] the unmarried daugh- 

ter, belonging to his own tribe, and legitimate, shall 
take the inheritance, like a son.” The term “ appointed daughter” 
implies also son. u His own belonging to the same tribe with him- 
self cc Legitimate f his own lawful issue. 

6. This is proper : for, should the maiden arrive at puberty un- 

married, through poverty, her father and the rest 

6. Her marri- would fall to a region of punishment, as declared by 

age is requisite to p & ]y writ Thus Yasishtha says, “ So many seasons 
manes^of 1 Tier an° menstruation as overtake a maiden feeling the pas- 

cestor ; as shewn sion °- love and sought in marriage by persons of suit- 
by Vasisthka and able rank, even so many are the beings destroyed by 
Paitiilua&i. both her father and her mother ; this is a maxim of the 

law.”* So PaitMnasi : “ A damsel should be given in 
marriage, before her breasts swell But, if she ■ have menstruated 
[before marriage,] both the* giver and the taker fall to the abyss of 
hell; and her father, grandfather and great-grandfather are born 
[insects] in. ordure. Therefore she should be given in marriage while 
'she is yet a girl” 

7. Since then the father and the rest are saved from hell by suffi- 

cient property becoming applicable to the charges of 

7. And the ap- her marriage ; and, being accordingly married, she 
propriation Gf.tl.ie confers benefits on her father by means of her son ; 
purpose isWher ^ ie w ealth devolving on her is for the benefit of the 
lather's benelir. * [former] owner ;f and it is reasonable, therefore, that 

the property should descend to the unmarried daugh- 
ter, on failure of the ■wife. 


8 . 


8. Next a 
daughter who bus 
or is like ly to 
have mde issue, 
succeeds : as inti* 
mated by Vrfcas- 
pati. 


But, if there be no maiden daughter, the succession devolves 
on her who has, and on her who is likely to have, 
male issue. (o). That is* declared by Vrh&spati : u Being 
of equal class and married to a man of like tribe, and 
being virtuous and devoted to obedience, she [namely 
the daughter,!] whether appointed or not appointed 
to continue the male lino, shall take the property of 
her father who leaves no son [nor wife.§]” 


ANNOTATIONS. 

5. Out of the fathers estate.] This is according to the reading, which is followed 
by this author, as well as by Kaglmnandana. But in other compilations, as the Smtti- 
ehandriki, ILitnAkara and'Ylrdmitrodaya, the text is read pitx-druvyam instead of 
pi.tt-dravy&t ■: and the author of the last mentioned work explains the passage as sig- 
nifying, that ‘a portion of the paternal estate [equal to the fourth part of a share] and 
nuptial presents should be given to a maiden daughter.* 

.' ’ * Yasishtha, 17. 66, f Tide Sect 1. § 44. 

J Vide.§ 13, . § Crikrshim and ChiWtnmnL 

(b) See 6 Moo, I, A. Ca. 444,-—®. 



THE i) A' Y A-B7T A' G A . OHAP. XI. RETAIL 


T2T 


9. Of equal class.] Belonging to the same tribe with her father. 

( - ' Mamed to a man of like tribe.] This is intended"' to 

-A exclude one married to a man of a superior or inferior 

tnbe. Tor me onsprmg ot a daughter married to a 
man of a higher or lower class is forbidden to perform the obsequies of 
his maternal grandfather and other ancestors who are of inferior or of 
superior rank. But one, married to a man belonging to the same class, 
confers benefits on her father by means of her son. 


10. The son of a daughter appointed to continue the male line is 

10 A daughter a son, highly beneficial to his ancestor ; and,, 

appoinU'd^iTcon- through him, the appointed daughter is equal to a son : 
tinae the male wherefore the appointed daughter and legitimate son 
line has a prefer- have an equal right of succession.* But a married 
able title. daughter, who was not so appointed, confers less bene- 

fit on her father than the son and the rest [viz. the son’s son and 
grandson’s son/f and the widow ;f] and is of benefit by means only of 
her son : it is proper, therefore, that she should succeed only on failure 
of other heirs do wn to the unmarried daughter. 

11. It must not be alleged, that, admitting this doctrine [of bene- 
^ m fits conferred being the cause of a right of succession, §] 

for preferrule^on o ■ ^ ie daughter, who has male issue, should alone inherit 
who has male in the first instance ; but, on failure of such, then a 
issue to the maid- daughter who may have issue. For her son, bom 
en daughter, re- subsequently, might in this manner be excluded from 
the succession. Nor is this proper ; for both equally 
confer benefits on their grandfather, as daughter’s sons. 

12. A widow 12. By specifying “ obedience” to her husband 
is excluded by im- (§ 8), the author indicates, that she is not in the state of 
plication (§ 8.) widowhood, and that consequently she may have issue. 

18. In the text before cited (§8,), the pronoun refers to the 
m v word “ daughter” contained in a preceding passage 

position o! the [which will be forthwith quoted. |J § 14] Thus, by 
text (§ 8.) the conditions specified, that she be “ of equal class” 


ANNOTATIONS. 

9. To exclude one married lo a man of a superior or inferior tribe, &c.] This 
remark of Jimfe- vahana is inadmissible: ibr the term f married 3 excludes the notion 
of union with a man of inferior tribe ; since there can be no marriage between a woman 
of higher tribe and a man of a lower cue. Therefore the intention is to exclude one 
married to a man of superior class. Ylramitrodaya. 

Who are of inferior or of superior rank.] A daughter's son of a superior tribe, is 
forbidden to offer a funeral repast to the manes of his maternal grandfather who is of 
a lower tribe ; and a daughter’s son, being of inferior rank, is forbidden to offer it for 
his maternal grandfather who is of a higher class. Ragk. on Ddya-bhaga. 

11. For her son might be excluded from the succession.] Accordingly the notion, 
that, .in the case of two daughters having male issue, one a widow, the other having a 
husband living, the widow should inherit in the first instance, because she first offers 
funeral oblations through her son [whose father is already dead], is refuted. Achyuta 
and (JJrfkrshna. 

* Vide 0, 10, t 9rikrshna. i Chudamani. 

§ Achyuta and prlkishneu [| Chudamani, 9rlktshpa ? &c. 
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A daughter does 
not inherit of 
course, in right of 
her relation as 
.such. 


repetition. But 
is not tautology. 


and '’ £ married to a man of like tribe/' tv.. (§ H) ; the* 
author shows, that slie does not inherit her 'fathers 
wealth merely in right of her relation as daughter. 
Else, since the daughters right of succession is declar- 
ed by the following passage, the mention of it by the 
same author in the foregoing text would be a vain 
a special rule, regarding what was suggested generally, 


14 A passage of 
Vrkaspati com- 
pares the daugh- 
ter to the son. 


14. u As a son, so does the daughter of a man 
proceed from his several limbs. How then should an v 
other person take her father’s wealth 3f* 


15. Since a daughter's right of succession, to the property of .her 
15 If 'in v> &^ ier founded on her offering funeral oblations by 

pointed daughter nieans of her son; therefore, even in the case of an 
bear no issue, tie appointed daughter, on whom the estate has devolved 
property does not by the demise of her father, should she bear no male 
go to her husband: i ssue i n consequence of her proving barren, or because 
her husband is incapable of procreation, the property does not go upon 
According to ber < ^ ea ^ 1 1(> & er husband, Thus Qankha and Likluita 
pankha and Lik> say, “ The husband is not entitled to the wealth of his 
hit a; and Paithf- wife being an appointed daughter, if she die leaving no 
nasi , issue.” So Paithlnasi : “ On the death of an appointed 

daughter, her husband does not inherit her property : if she leave no 
issue, it shall be taken by her unmarried sister or by another.” Hence 
her property is to be taken by her maiden sister, or by another sister 
likely to have issue. Therefore, when the succession has devolved on 
a female, [her husband's*!*] claim [as her heir] is precluded. 

16. But the following passage of Manu must be understood to be 

applicable, on the demise of an appointed daughter, 
16. A contra- who has not been destitute of male issue, having borne 
dietary passage of a son who has died. “Should a daughter, appointed 
Manu supposes corL ^ nue the male line, die by any accident without 
issue° aYQ ° r!iC a son, the husband of that daughter may without hesi- 
tation possess himself of her property 


ANNOTATIONS. ’ 

14), Proceed from his several limbs.] This is an allusion to a passage of the Veda, 
which is quoted by Baudh&yana. It is addressed by a father to Ids son. <£ From my 
several limbs thou art distilled; from my heart thou art produced: thou art indeed 
self, but denominated son: mayst thou live a hundred years,” 

15. By her unmarried sister or by another.] The text is read and interpreted 
differently in the Batnakara : * If she leave no son, it shall be taken by her daughter 
or by her sister.* This is according to the reading of the text, as it is cited in the 
Kalpataru, ‘apufcrayan kumarya svasra va tad grahyam/ instead of aputray&a kumir ya 
va svasri tad grahyan tad any ay i. 

16. Having borne a son who has died,] Jfmuta-vahanAhs text exhibits th<? con- 
junctive particle cha: and, according to this reading, the sense should be / who is not 
destitute of male issue and who has home a son who has died/ But Achyuta and 
^rlkrshna censure it as m erroneous reading. 

* Ythaspati, ' Ohudamani, Achyuta and frikrshm, , % Manu ; 9, 135. 
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17- Vihaspati recites the gift of the funeral oblation as the Hole 
* cause [of right] in the instance of both [the daughter 
17 , A daughters and the grandson.] “ As the ownership of her father's 
?°? iS i: ^ e v wealth devolves on her. although kindred exist ; so 
ifv '-K her son likewise is acknowledged to be heir to his 
^ maternal grandfather's estate” (a). As the daughter is 

heiress of her father's wealth in right of the funeral oblation which is 
to he presented by the daughter’s son ; so is the daughters son owner 
of his maternal grandfather’s estate in right of offering that oblation, 
notwithstanding the existence of kindred, such as the father and 
others. 


18. Nor does this text (§ 17.) relate to the son of an appointed 
daughter : for the pronoun “her ” in both the phrases 
■ . IS. , The. text (^devolves on her/’ and “her son is acknowledged/ 5 ) 
does not concern bears reference to the “ daughter whether appointed or 
je o not appointed/’ who was mentioned in the preceding 

daughter. passage (§ 8.) Or, upon the principle of selecting the 

nearest term, the reference may properly be to the 
“ daughter not appointed.” But this term cannot be rejected to select 
the other. 


19. Accordingly Mann propounds the daughter’s origin from the 
person of the maternal grandfather as the reason of 
the daughter’s son having aright to the succession; 
not her appointment to raise a son : else he would 
have specified this cause. “Let the daughter’s son 
take the whole estate of his own father who leaves no 
[other] son ; and let him offer two funeral oblations ; 
one to his own father, the other to his maternal grandfather. Between 
a son’s son and the son of a daughter, there is no difference in law ; 
since their hither and mother both sprung from the body of the same 
man/'* 


10, Mauu states 
relation as the 
reason of the 
daughter’s son in- 
heriting. 


20. Thus this very author expressly declares, that the daughter’s 
son, bom of one not appointed to continue the male 
declares huTriAifc ^ne, * ias Y1 S^ succession. “ By that male child, 
of succession. ° whom a daughter, whether formally appointed or not, 
shall produce from a husband of an equal class ; the 
maternal grandfather becomes in law the father of a son : let that son 
give the funeral oblation and possess the inheritance/’*}' 


ANNOTATIONS. ^ ' 

19. There is no difference.] By thus likening the grandson in the female line 
to the grandson in the male line, it is intimated, that, as, on failure of the son. the son’s 
sop is heir, so, in default of the daughter, the daughters son is the successor. Ragli. 
Daya-tatva,. 

Consider as another son.] In the Kdpataru, the text is read as jam “ her” instead 
of snyam “ another.” That reading varies the construction rather than the purport of 
the text. 

*’Manu, 9. 132.— 133. . f Mauu, 9. 136. ■ . 

<y) See 1 MorL Dig. 25&— Ed. 
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21. Besides the term ‘ daughter’s son’ is in law restricted to signify 
the male offspring of an appointed daughter. ' BaudhS- 
yana intimates that, when he says, “ [Considers] another 
[son] the daughters son termed sou of an appointed 
daughter, being born of the female issue after an ex- 
press stipulation.” Here c consider 5 is understood. 


31. Daughter’s 
son intends son 
of an ap pouted 
daughter : as is in- 
timated by Baud- 
hayana. 


22. Blrijadeva 32. Hence also [since such is the scope and pat- 
ches the text port of the text f § 17.] Bhojadeva has cited that pass- 
(§ 17.) as of ge- age of Vihaspati under the head of succession, of a 
neral import. daughter appointed or unappointed. 

. 28. But Govinda- raja, in his commentary on Mann, states the 
23 Govinda- c * a * m °* ^ ie daughter’s son as preferable to that of the 
raja prefers t he carried daughter, of the grounds of the following pass- 
daughter’s sou age of Vishnu. f; If one die leaving neither son nor 
to the married grandson, the daughters son shall inherit the estate ; 
mabfy with ^7 consent of all, the son’s son and the daughter’s 

sage of Vslmm aS son are a ^e respect of the celebration of obse- 

quies. 

2d. This is un- 24. This does not appear to us satisfactory : for 
satisfactory. it contradicts the text above cited (§ S.) 

25. But, in default of a married daughter such as above describ- 
es. A daugh- the succession assuredly devolves on the daughter’s 

ter’s sou inherits son notwithstanding the existence of the father and 
after the married other kinsmen (6). For it appears from the comparison 
daughter ; * 0 f f^g condition to heirs, (§ 17.) and more expressly 

from the purport of the term “ likewise” in the phrase " her son like- 
wise is acknowledged to be heir,” (§ 17.) that bis pretensions are infe- 
rior to her’s. Therefore, it is a right deduction, that the succession of 
the daughter’s son is next after the daughter. 

26. By the words ‘ f although kindred exist,” (§ 17.) the succes- 

sion of both parents, which reasonably should take 
26. And before effect on failure of the wife, but which is barred by the 
the father and daughter and daughter’s son, is hinted as taking place 
mother. when no such impediment exists. Accordingly Vrhas- 

pati, immediately after [the passage above cited,]: § 17.] 


ANNOTATIONS. 

21. After an express stipulation.] After the accepting of her as an appointed 
daughter. (Vide § 15—17.) Chudamani arid Vrlkfskna. 

25. A married daughter such as above described.] Who does not fail of bearing 
issue. Chudamani, Achyuta'and ^rikrshm. 

Who has or is likely to have male issue. Bagh. on Daya-bhaga. 

26. Bears reference... to the parents,] Else, if the brothers inherit next 

after the daughter’s son, that would contradict Yajha valley a $nd the rest, as above cited. 
(Vide Sect. 1. § 4.) Chuiamam and ^rikrskna. 

* Qrikrshna. 

f Not found iu Vishnu^ institutes. It is cited by Baghunandaua in the Daya- 
tatva, as on the authority of Govinda-raja’s quotations. . + frlktsana* 

(6) See 1 Mori. Dig. 320.-®. 
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says “ On failure of those persons, the "brothers and nephews of the 
whole are entitled to the estate, or kinsmen, or cognates, or pupils-/ or 
venerable priests.” Here the word “those” bears reference to the 
daughter’s son [named in the text,] and to the parents indicated [by the 
term kindred.*] Therefore, it is on failure of these persons, that the 
succession of brothers and the rest take place. 


27. As for the assertion ofBaloka, that the daughter’s son inherits 
97 B-iloka a ^ er ^ ie whole series of heirs specified in the passage 
postpones ' U the of [Yajnavalkya] above cited, " The wife, daughters 
claim of the also,” fee., (sect. 1. § 4.) that is mere childish prattle ; 
daughter's son; for it contradicts the text of Vrhaspati (§ 17.) Nor is 
erroneously. there any thing inconsistent with that enumeration of 
heirs; for the maiden daughter, married daughter, and daughters son, 
are all signified by the term “ daughters” iu the plural number (sect. 1. 
§ 4.) As the word " son,” in the phrase “ who departed for heaven, 
leaving no son,” intends male issue do wn to the great-grandson, since 
he is equally a giver of funeral oblations ; so docs the term “ daughter” 
comprehend the ' daughter’s son, for lie also is the giver of a funeral 
offering; or as the term “male issue,” in the sentence <e on failure of 
male issue, the daughter inherits” (§ 1.), intends the widow also. Else 
the plural number, in the word “ daughters,” would be unmeaning : 
and the author would have used the singular number, as in the words 
tf the wife,” ** the son of a brother,” fee. We shall hereafter [in the course 
of expounding passages concerning the re-union of parceners^ ] explain 
the intention of the plural number in the word “ brothers” (sect. 1. § 4.) 


28. Moreover, since a series of heirs is specified from both parents 
to the king, it would follow, that the succession of the 
28 He would daughter’s son takes effect on failure of the king. 
case* 13 en m aH ^ But there never is a vacancy of the throne ; and con- 
sequently the succession could never take place. 


29. Therefore the succession of the daughter’s 
SMh The oilier son on failure of daughters, as affirmed by Vicvarupa, 
be^dmitted. 1011 Jitendriya, Bhojadeva and Govinda-raja, should be 
respected. 


BO. But, if a maiden daughter, in whom the succession has vested, 

30. If the daugh- aii( ^ w ^ 10 has been afterwards married, die [without 
ter * die without bearing issue , % the estate, which was hers, becomes 
issue, her father’s the property of those persons, a married daughter or 
next heirs sue- others, who would regularly succeed if there were no 
ceed * such [unmarried daughter] in whom the inheritance 


ANNOTATIONS. 

27. As for the assertion, that the daughter's son inherits after the -whole series 
of heirs, &c.] This doctrine is maintained % the Maithila school, as is remarked by 
^rlktshna in the Krama-Saugraba. 


* Bagh. on Davabhaga. 

t Achyuta aud frikrahna. Vide infra-. Sect, 5, ; 37, f fnkfshga, 

ol \ 
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vested, and in like manner succeed on. her demise after it has so vested in 
her(&). It does .not become the property of her husband or other heirs ; 
ior that [text, which is declaratory of the right of the husband and. 
the rest,*'] is relative to a womans peculiar property. Since it 1ms 
been shown by a text before cited (sect. L § 5fj), that, on the decease 
of the widow in whom the succession had vested, the legal heirs of the 
former owner, who would regularly inherit his property if there were 
no widow in whom the succession vested, namely the daughters and. 
the rest, succeed to the wealth ; therefore the same rule. J concerning the 
succession of the former possessor's next heirst] is inferred a fortiori, 
in the case of the daughter and grandson whose pretensions are inferior 
to the wife’s. 

31. Or the word “ wife” jin the text above quoted,':, sect. L § 50, j 
31. The rule is ** employed with n general import: audit implies. 


general in the 
ease of a woman's 
wim'ssiuii. 

32, Conclusion, 


thiit the rule must he understood as applicable 
generally to the case of a woman’s succession by 
inheritance. 

32. Tims 1ms the succession of the daughter and 
daughters son been explained. 


SECTION 111. 


On the Father's right of * acres?* ion. 


1. If there be no daughter’s son, the succession devol ves on the 
father ; and not on the mother (before the father] ; nor 
at once on both parents. For that is contrary to 
Vishnu’s text “ If there be none, it belongs to "the fa- 
ther; iflui be dead, it appertains to the mother.” § 

2. But the folio wing passage of Man u. as well as that of Vilms- 
pati, must be understood as relating to a case of failure 
of heirs down to the fat Inn' inclusively. “ Of a son 
dying childless [and leaving no \vidow||] the mother 
sir ill lake the estate; and, the mother also being dead, 
the fathers mother shall take the heritage.”! Of a 
deceased son, who leaves neither wife nor male issue, 
the mother must be considered as heiress: or, by her 

consent, the brother may inherit.*'** 

' 3. This is a result too of reasoning. The father’s right of succes- 
sion should be after the daughters son and before the 
mother: for the father, offering two oblations of food 
to other manes, in which the deceased participates, is 
inferior to the daughter's son who presents one obla- 
tion to the deceased and two to other manes in which 


! . The father is 
next heir after the 
daughter's son. 


2. Passage of 
Manu and Vflias- 
pati which declare 
the mother's suc- 
cession, suppose 
the demise of the 
father* 


3. The preferable 
right of the father 
is "a result of rea- 
soning. 


■ * Vitktshna. f frikhsima.. 
|j Aclryuta and (JJrfkfahpa. 

t«) See I Mori Dig. 3 IfA-iV, 


J ddkxslma. 

« Manu, 9, 217. 


§ "Vide Infra. Beet* I. § 5. 
m Vfbaspali. 
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the deceased participates : he is preferable, to the mother and the rest 
because he presents [personally*] to others two oblations in which the 
deceased participates; and his superiority is indicated in a passage of 
Manu : " In a comparison of the male with the female sex, the male is 
I renounced superior ”f 

4. In the term pitarau 44 both parents 5 ' (Sect. I. § 4.), the priority 

4. And is indi- of the father is indicated: for the father is first sug~ 

cafced by the text gested by the radical, term pitf ; and afterwards the 
which expresses mother is inferred from the dual number, by assuming 
“parents ” that one term [of two which composed the phrase] is 

retained. 

5. Hence [since the members of the series are presented to the 

5, An objection imc *crs landing in the order here statedj], the argument, 
obviated. J that, 8 the mental apprehension of a series being co- 
extensive with the oral recital of its component mem- 
bers, recital, being wanting, necessarily precludes apprehension/ must 
be rejected as inconclusive ; for it is not true, that ail adequate indica- 
tion is wanting [being dedueible in the manner above stated ; § 4. J and 
[the joint succession of father and mother] would contradict "the text 
of Vishnu. 

6 Conclusion 6. Thus the lathers rigid of succession has been 

explained. 


SECTION IV. 


On the Mother's right of succession : 


1. If the father be not living, the succession devolves on the mo- 

1 The mother ^her : for, immediately after propounding the lather's 

inherits after the Nght to the estate, Vis] urns text declares, “If he be 
father, dead, it appertains to the mother.”^ 

2. This too is reasonable : for her claim properly precedes that of 

2 Her nob!; is ^he Mothers and the rest ; since it is necessary to make 

founded or rea- a grateful return to her, for benefits which she has 
son, personally conferred by hearing the child in her womb 

and nurturing him during his infancy: and also be- 
cause she confers benefits on him by the birth of other sons who may 
offer funeral oblations in which he will participate. 


ANNOTATIONS. 

4. By assuming that one term is retained.] This is an allusion to the etymology 
of pitarau * parents* from piix * father/ representing the compound term mat a- pitarau 
* mother and father/ Panini. L 3. 70. 


* CMd&ma^L f Manu, 9, 3 ^ :f ^nktslum, . § Ykk supra- Sect, I, § &• : 


HINDU' LAW-BOOKS, 


332 


3. The notion, therefore, that the mother's right .should precede 
the father's, hecuuKO she is pronounced to surpass him 
?* /^[?}° in the degree of veneration due to her, must be reject- 

rWiiUs erroorou^ erl * ^ 0i \ a superior title to veneration were the 
‘ " reason of a right of inheritance, the succession won hi 

devolve on. the spiritual preceptor before the father; since it is said 
es Of him who is the natural parent, and him who gives holy knowledge, 
the giver of the sacred science is the more venerable father and 
paternal uncles and the rest would inherit in preference to a younger' 
brother or a nephew. Therefore the mothers right of succession is after 
the father [and before the brothers.*)*] 


4. By thus declaring, that the mothers succession takes place 
4 Bv the same a ^er the father of the deceased, and before the father’s 
analogy, ' "the offspring, the. author intimates, that the paternal grand - 
grandmother in- mother's succession likewise takes place after the 
iierits alter the grand fUthei’ and before the grandfather's offspring, 
grandfather. For otherwise [if a different order of succession be 


assumed ;.f or if that order he not established :§ or that indication be 
not acknowledged: || there is a contradiction between the specified 
order of succession, “both parents, brothers, likewise, &e.,H [and this 
case which is perfectly analogous.**] Accordingly [since the grandmo- 
ther's right of succession is in this manner indicated by Y&jiiaval- 
kya ;f f Manu says, “ And the mother also being dead, the father's 
mother shall take the heritage .'’t]; , The meaning is ‘ being dead, that 
is, deceased, together with her offspring.' 


5. Here the particle “and/’ as well as “also/' must be joined in 
5 And after colls ^ mc ^ on with both parts of the sentence. There- 
brothers^and ne- ^ ore ^ 1C sense is 'and the mother being dead, the pa-, 
plie ws* k ternal grandmother also may take the heritage.' What 

then becomes of the brothers and the rest '? These 
persons, including the paternal grandfather, are indicated by the par- 
ticle “ also/* 


A 'N NOTATIONS. % 

3 . The notion that the mother's right should precede the father’s is rejected.] This 
appears to be levelled against the doctrine maintained by the Mail/bila school, or at 
least by Yachespafci Miqra and by the author of the Yivdda-chandra. prlkirsbga, in the 
KrauiH-sangroha, cites Mi era (meaning Vachespati Mipra) as affirming that doctrine on 
the strength of an inverted and erroneous reading of Vishnu's text. (Sect. 1. § 5.) 

Because she is pronounced to surpass him.] By the following or similar passages : 
“A motuer surpasses a thousand fathers.” |||| yriktahna. 

5 . Are indicated.] Copies of ^rfki'shim exhibit a different' reading; samnefi- 
chifih ‘assembled’ instead of suchitaE £ hinted/ The variation does not make a mate- 
.rial alteration in the sense. 

■ Manu, & 1.40, f grikrsbna. % Grftlsboa. § CidWimanL 

If Achyuta. ' , ' % Vide Supra. Beet. 1. § 4 . ** Ohudimani and friktshna. 

|f Bagh, on DAya-bMga. , If Vide supra. Beet. 3- § 2. . 

f §■ Chadauiani, j[|j Mann, 2, 145. 
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(k The meaning then of the text [of Yajfiavalkya] is this the 
succession of both parents takes effect, in the order 
which has been explained, after the descendants of the 
deceased, down to his daughter’s son, and before [the 
father's*] own offspring. Hence the succession of the 
paternal grandfather and. grandmother is thus shown 
to take place before their own offspring. Accordingly 
it is not separately propounded in the text of Yajina- 
valkya ; since the right of the paternal grandfather 
and grandmother is virtually declared by showing the 
mothers , right ■ of succession. 

7. Thus the mother’s right of inheritance has 
been explained. 


6. As the mo- 
ther inherits afi cr 
the father and be- 
fore the offspring*, 
so the. grandmo- 
ther inherits afi er 
the grandfather 
and before their 
progeny. 


7, Conclusion. 


SECTION V. 


On the Brother's right of succession. 


1. If the mother be dead, the property devolves on the brother : 
1 After the mo- * or Vishnu, having declared, that, “ If the father be 

ther the brothers dead, it appertains to the mother,” proceeds to say 
inherit. " On failure of her, it goes to the brothers :”f and here 

the pronoun refers to the mother. It appears also from 
the passage [of Y&jnavalkya] u both parents, brothers likewise, that 
the brother’s succession takes ’ place in the case of the death of both 
parents. 

2. It must not be alleged, that, under the passage above cited, 
& Not thebro- which expresses “ brothers likewise and their sons,” 

tliers son jointly the brother’s son, being declared heir in like manner 
with them. as the brothers are, shall inherit also next to the mother. 

For the text of Vishnu, declaring that <f it goes to the brothers,” adds 
“ After them, it descends to the brother’s sons and in this place the 
pronoun refers to the brothers. 


8* That too is reasonable : for the brother confers benefits on the 


3, If; is reason- 
able; for the- bro- 
ther confers more 
benefits on the 
deceased. 


deceased owner by offering three funeral oblations to 
Ills father and other ancestors, in which the deceased 
participates ; and he occupies his place, as presenting 
three oblations to the maternal grandfather and the 
rest, which the deceased was bound to offer ; and he is 


ANNOTATIONS. ■ 

7. The mother’s right of inheritance has been explained.] On the death of the 
mother, the residue of the estate devolves on the brother as next heir in the order of 
succession, and not. like a woman's peculiar property, on her son and daughter: for it 
is a case of an estate devolving on, a woman. (Vide Section 2. § 31.) Chudamani. 


* Bagk on Daya-bhaga. f Vide Supra, Sect, 1. § 3. % Sect* h § 4, 
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therefore superior* to the brother’s son, who hasnot the same qualifica- 
tions. But deriving his origin, from the mother, the brother, though 
he do possess these qualifications, is inferior to the mother; and his 
succession, therefore, very properly takes effect after her, 

4 Besides why may not the. word “ likewise” bo connected 
4. As well might with the term 44 brother?” and thus the parents and 
parents and bro- brothers may have an equal right of succession ; the 
thers inherit fcoge- textti.xdngiiderpre.ted 4 as parents, so do brothers In- 
then heriid 

5. The question, then, must be negatived, as at variance with 

It V eonfn ^ ie ^ ox; k °f Vi. slum : and the same is to be done in the 
dieted htiVishnu," other instance likewise [of the claims of brother and 
and by Mann, ’ brothers son.**] So Mann declares, that brothers take 
tine inheritance, not the nephew. “ Of him, who leaves 
no son, the father shall take the inheritance ; or the brothers.”*!* 

0, Moreover, why lias not the nephew, whose father is living, a 

Ti hew r %^ succession? There is no oilier reason but this : 
whose tidier is that one, whose father is living, does not confer bene- 
living, is exclutl- fits, since he is incompetent to offer oblations. If then 
cd : bow should it be thus settled, [that the order of succession is regu- 
one, whose lather ] a ted by the decree in which benefits are conferred.!;] 
ted? aC mi k°w should a nephew, whose father is deceased, inherit 
iu " ' equally with the brother, since he does not confer equal 

benefits? Accordingly Devala, in a passage before cited [Sect, 1. § 17.] 
not specifying the brother’s son in the series of heirs down to the half- 
brother, comprehending the widow, daughter equal by class, father, 
mother, brother of the whole blood, and brother of the half-blood, inti- 
mates that the succession of nephews and the rest takes place on failure 
of heirs down to the half-brother. 

7. The passage, which pronounces a nephew to be as a son, 
7 A nephew is [“ They are all fathers by means of that son ;”§] is in- 
pronounced to be tended to authorize his presenting a funeral oblation 
as a son, with a and to establish his right of succession on failure of 
different view. brothers. [They do not inherit together ;|J] for that 
contradicts the text [of Vishnu*! ] above cited. Else why should , not 
[his right of succession**] be before the brothers. 

B The brother & Therefore the brother alone is heir in the 
therefore is sole instance. _ 

heir. 

9. Here again, a brother of the whole blood has the first title : 
9. Firafc the bro- under the following text [§ 10] : and, even under the 
tiier of the whole general rule for the brother’s succession (“ Brothers 
blood inherits ; also/’ Sect. I. § 4). The meaning is, that the whole 


* Acbyuta and ^riktsiipa, t Maim, 9. 185. % ^rikfshria. § Maim, 9, 182* 

;( Achy m a, ' Clihdamam ami Qrikhhna. . m Qrfkfdim* 
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brother shall inherit in the first place : but, if there be none, then %e 
half-brother; for he also is signified by the word broil ier, being isstte 
of the same father. 

10. The passage alluded to (§ 9) is as follows : “ A re-united 

[brother] shall keep the share of his re-united [co-heir J 
30- Coiiformably w ] m is deceased; or shall deliver it to [a soil subse- 
Yih4avalkja5 C ° l l ucl ?%3 born * But an uterine brother [sliall thus 
retain or deliver the allotment] of his uterine rela- 
tion/’* This text of Yajhavalkya also shows, that the term brother is 
applicable both to the whole and to the half-blood. Else, if it intended 
only the uterine [and of course whole] brother, the author would not 
have specified, that “ the uterine brother, should retain or deliver the 
allotment of Iris uterine relation for the whole blood would be sig- 
nified by the single term “ brother.” 

11. Therefore the succession of brothers, whether of the whole or 
11. Proof off he the half-blood, is declared by 'the passage before 

inference. * cited (“ Both parents, brothers likewise.” Sect. l. §4.) 

But, by here specifying the uterine relation, the prior 
rigid, of the uterine (or whole) brother is intimated. 

1 2. The succession of the half-brother, between [the whole brother 

arid the brother’s son/t j as affirmed by Qrikara and 
brother Lsrbdifl Vigvardpa, should be acknowledged ; for he is inferior 
placed between ^ ie whole brother, who presents oblations to six. 
the whole brother ancestors which the deceased was bound to offer, and 
and nephew by also presents three oblations to the father and others, 
grlkara and which the deceased participates ; while the half- 
njvarupa. brother only presents three oblations in which the de- 

ceased participates : and he is superior to the nephew, because he sur- 
passes him in the conferring of benefits, since he offers three oblations 
of which the deceased participates. 

13. In answer to the inquiry whether the half-brother, though 
re-united in eo-parcenery, be inferior or not to the whole 
33. A further brother, YiySavaikya says, “ A halt-brother, being 
vaikyf 6 ° a, & airi associated, may take the succession ; not a halt- 

brother, though not re-united: but one united [by 
blood, though not by co-pareeneiy,] may obtain the property ; and not 
[exclusively] the son of a different mother. 


ANNOTATIONS. 

13. A half-brother, being again associated, &c.j This obscure text, darker even 
thau the preceding one (J 10.), admits of different Luterpiv.talhms, independently of 
variations in the reading, which, also are numerous- It is necessary therefore for the 
understanding of the commentary# to exhibit a second version of the text, conformably 
with the interpretation of QuhplrA : (i A half-brother, being again associated, may not 
take the succession of Ins half-brother. : [the whole blood,], though not re-united, shall 
obtain the property ; not, though united, the son of a different mother. 35 Baghunaudana, 
in the I%a4atva f remarks, that the Mitakahard and Ratnakara concur in the same inter* 
pretaiion with Jlmuia-vdhana ; from which he also does not substantially differ. 

* Ydjfiavalkya, 2, 139, .. f Crjkxshna, f Y£jhavalkya ; 2, HQ* 
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14 The meaning of the text is this : 4 A brother by a different 
mother, but - associated again in eo-parcenery, shall 
14 Exposition take the inheritance ; not generally any half- 

of it. brothei" [whether associated or separated*]. 1 The 

latter part of the text is in answer to the question, 
whether, inheriting first, he excludes the whole brother or takes the 
succession jointly with him ? £ the whole brother, though not re-united 
in parcenary, shall take the heritage ; 5 (here the word whole brother is 
understood from the preceding sentence :) £ not exclusively the son of 
a different mother, though re-united/ Or the term “ united 1 " may 
signify whole brother for united by blood,] Accordingly the text is so 
read in the citation of it by Jifcendriya as a passage of Vrdclha Yajna** 
valkya : and, in. that case, the term “ associated” is understood from 
the preceding sentence. 

15. Therefore the half-brother, who is again associated in co- 
in as^oci- P^conery, shall not take the succession exclusively ; 

al-edliaHbrodier but the whole brother [shares it] though not assoeiat- 
iaherifcs with ed. Such is the meaning : and consequently the whole 
the ^associated brother, who is not re-united in parcenary, and the half- 
whole brother. brother, who is associated, should divide the succes- 
sion, Accordingly the author has employed the particle " but” [with 
the connective sensef]. 

16, An objection is stated by Qrikara Mk*ra. The maxim, that 

“ the re-united brother shall keep the share of his re- 
16. An objec- im ited co-heir,” (§ 11.) is independent [of other pre- 
Crikara^hcra. y cepts,J] as it applies to the case of re-united half** 
a v 4 brothers exclusively ; and, in like manner, the maxim 
that “ uterine [meaning the whole] brother retains the allotment of his 
uterine relation,” (§ 10.) bears no reference [to any other rule,] when 
it is applicable to the case of unassociated whole brothers only : but, 
when there is a half-brother associated and a whole brother unasso- 


AN NOTATK )N B. 

14. The text is so reach] The reading- here exhibited is sodaro lumyamatrkJi in. 
stead of sansrshio nanyamatrjaK. The second verse of the stanza is read in the Kal- 
pataru e may not take the wealth of the half-brother,* nftnyodarya-dhanani ha ret, in 
place of nanyodaryo dhanam haret, ‘a half-brother,’ may not take the wealth/ This 
reading is condemned by the author of the Eataakara as unauthorized ; and Raghu- 
Bandana, in the Daya-tatva, quotes the censure and apparently concurs in it. 

16. In the disquisition on the passage dvayoK pranayauti.] This is the ninth (or, 
according to one reckoning, the seventh) adhikarava or topic* in the third section of 
Jaimini’s seventh chapter. It is a disquisition on the interpretation of a passage of the 
Veda, which directs that a northern altar be prepared for the ChAturmhsva sacrifice, 
and forbids it at two of the four sacrifices comprehended under that designation; 
namely, at the Vai^vadeva and funasiriya : whence it is concluded, that,, this being an 
exception to the more general rule, the altar is directed to be employed under "that 
, general .rule- in the remaining two sacrifices only ; viz., at the VAruaa-pragbasa and 
Sakame&ha. . The reasoning, Introduced into this disquisition, is the groundwork of 
^riktshtfs objection. See Mitakshara, 2. 1. 34. 

' * tjrikxshaa. , f Prfkfshna.- | prikrslma, ■ § Mimaa4 7. 3. U. 
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dated, if the two maxims be applied to this case in conseqnemS^ 
finding both descriptions of brethren, then both maxims take 
with reference to each other. Now it is not right to make the same 
rule operative with and without reference to another maxim ; for this 
argues variableness in the precept. Thus it is shown [by J aiminlj in 
the disquisition on the passage dvayoK pranayanti,* 
Founded on re»- that the prohibition, relatively to two sacrifices, of the 
ml ml° tlG1 lm 1186 the uttara-vedi or northern altar directed ge- 
nerally for the four sacrifices [in which those two are 
comprehended], is not a prohibition [but an exception] ; for, if the 
precept concerning the northern altar be taken with reference to the 
[denial, implying consequently] an option, in the instance of two sa- 
crifices, and be taken absolutely and without reference to any other 
maxim in the instance of the two other sacrifices, there would be va- 
riableness in the precept. So, in regard to the subject under considera- 
tion, the maxims, that “ the re-united brother shall keep the shares of 
his re-united co-heir,” and that “ the uterine [or whole] brother shall 
retain the allotment of his uterine relation,” (§ 10.) are applicable in 
those cases in which the rules are operative independently of any other : 
but, if there be a half brother associated and a whole brother unasso- 
ciated, the two rules are not applicable in this instance ; and it would 
follow, that no one could take the estate [since there is no special pro- 
vision in the law for this case.f] Therefore [the true interpretation is, 
that, in the case stated,] where the associated half brother might be 
supposed to be heir of his associated parcener, under the rule, that “ a 
re-united brother shall keep the share of his re-united co-heir,” the 
maxim that “ the uterine [or whole] brother shall retain the allotment 
of his uterine relation,” serves as an exception to that rule. Thus the 
half brother, though associated, cannot be supposed to be heir, if there 
, be a brother of the whole blood. Then how does the 

clusiom 3 C ° n * succession go % The whole brother, whether re-united 
or not re-united in co-parcenery, inherits the property. 

17. That is not congruent : for it is not true, that there is va~ 

riableness in a precept, merely because two [rules]:], 
of his objection? 11 ' are severally applicable to two [cases§], become 

* ' * applicable in a single instance at the same time. 

18. Thus, in respect of the precepts enjoining the votary to bestow 
his whole wealth as a gratuity in one instance and no 
gratuity in the other, which are respectively appli- 
cable independently of each other, if either the priest 
doing the functions of Udg&tr, or the one performing 
the office of Pratistotr, singly stumble [in passing 


■ IS. An exam- 
ple a of the incon- 
gruity of his rea- 
soning. . 


ANNOTATIONS. 


18. If either the priest doing: the functions ofUdgalx l Among the priests, who 
officiate at the sacrifice called Jyotishtoma, one is termed Udgair and another Pra- 
tistotf. In the coarse of the ceremony the priests proceed from one apartment named 


* Mimmsd, 739. f Qojtehria. $. Achyuta and fiikf&lma. § Ibid. 

Pi 
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the one apartment to the other, at the celebration of the sacrifice 
Jyofehtoma v ] but, if both those priests should stumble at the 
same time, neither injunction would be applicable; for that would be 
a variableness in the precept, 

19. In like manner, under the precepts, which direct the priest 

to touch an oblation with the prayer denominated 
exampfe tUrtheE ChSturhotrsi at the full moon, and with the prayer 
termed Pnnchahotra. at the new moon; an oblation of 
curds consecrated to Tndra is understood in the sacrifice named 
UpSn^u-ySga, an<l an ottering of milk consecrated to India is similarly 
understood at the Agidsliomlya sat a* dice ; ami, both precepts being 
thus severally applicable in those instances, neither 'of them would 
take effect at the Agneya sacrifice, since there would be variableness in 
the precept if both wore applied to this case. 

20. Therefore, the definition of variableness in a precept is its 
being a positive injunction without reference to any 
opposition in one instance*., and [an eventual on, ef] with 
reference to the opposition of a different precept in 
another instance. Thus, in the example stated (§ 16), 
the prohibition bears reference to the injunction con- 
cerning the. altar, expressed in these words “ At this sacrifice prepare 
the uttara-vedi” Without opposition to that [injunction.}], it would 
be no precept. Therefore it is a command which bears reference to 
the injunction respecting the altar. Nor is it in constant opposition 
to it : for, were it so, the prohibition [as well as the injunction^] would, 
be useless ; since, without the prohibition [and injunction, II] the omis- 
sion of the altar might be deduced [from the silence of the law]. 
Therefore, even the injunction concerning the altar is a command 
which bears relation to the contrary prohibition ; but, in regard to 
two of the periods of sacrifice, it is independent of any other rule* 
Consequently there is variableness in the precept ; and an alternative 
must be inferred. But, in the case of any thing supposed as a matter 
of spontaneous option, a prohibition is an absolute forluddan.ee : for the 
occasional omission of the act \va* inferrible without the aid of an 
express prohi bition. 


20. The in- 
stance referred to 
does not authorize 
the conclusion* 


ANNOTATIONS. 

Havirdhanin. to another denominated HaviHpavam&na. During i heir progress, if the 
Udgdtt happen to stumble, the votary is enjoined to bestow his whole J wealth in a 
gratuity. But, if the Prati slot t fall, the 'ceremony is terminated without any gratuity, 
or with a trifle only ; and the sacrifice is to be recommenced. 

19. The prayer denominated Ch&urhotra.] Beginning with the words PB hvl 
beta. One , being four times called by Prajdpati under the designation of Atman - or 
soul, replied in the words of this prayer, lienee he is named ehaturhuta 4 four times 
called y and, for the sake of mystery, chaturholt ; from which the name of the prayer 
is derived. Tai.htirf.ya Brdhmana ; and Madhava on MfmansA. 3. 7. 4.) 

The prayer termed Panchahotro.] It begins with the words AgniK bota. 


* £dk fshpa. &c. 

f. OiuWimam, 

^rikrshna. 

§ Achyuta, 

*11 Achy ufa. 
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21 Accordingly [since there is variableness in the precept, 
t a general and a particular rnle, or injunction and pr£*v 

SI. A further hjbition, are sometimes anplhmblu in the same instance, 
ilWratmn by an ^ ^ when t?0 p a rt i/l OT nllcf , M ,. S( , .* 0 , siuct! * 

. . ’ prohibition, which is constant, is inferrible without 

the aid of either injunction or prohibition ;*f the piistmgc, 'whirls direct 
that the Shodnsin shall be taken, and that it shall not be taken, [at an 
AtirStra sacrifice,] constitute an alternative. 

22. But according to the doctrine of those, who affirm, that an 

22 An obiec- alternative is infomul by this reasoning; namely that,' 
tiou obviated/ since a prohibition implies a previous supposition [to 

the contrary,] the [negative'}] precept does not obviate 
the cause ; an alternative would be inferrible even, in the instance of 
a prohibition concerning that which was suggested only as a matter of 
spontaneous choice : for example, the passage which expresses “ The 
priest makes not two [portions of an oblation of liquid butter] when 
a victim is offered ; [nor at the . sacrifice with acid asclepias :”] and 
other similar passages. 

23. Moreover, since an effect cannot preclude its own cause, how 

23 A further oan there be in one case opposition [which is necessary 

reason. to constitute an alternative t] for the precepts are not 

equipollent. But, admitting that such is the nature 
of prohibition, that it eradicates its own cause ; it should eradicate it 
altogether, for [the precept, which suggested] the previous supposition, 
is of inferior cogency. 


ANNOTATIONS. 

In the sacrifice named Upansu-y&ga] Sacrifices are directed to be performed at 
the full and change of the moon. Thu Upausu-yaga is one of those to he celebrated at 
the full moon and the Agnlshomlya at new moon. Curds constitute the oblation at 
one, and milk at the other of these sacrifices. The Agneya appertains to both periods ; 
ami both kinds of oblations arc to be made on that occasion. 

21. Passage, which direct that the Shodasin shall be taken ] One passage of the 
Veda expresses “At the Atiratra take the Shodasin / another , on the contrary, pro- 
vides “At the Atiratra take not the Shodasin,” It is inferred, that an alternative 
must be admitted; and that the Shodasin* may optionally be used or not at the cere- 
mony called Atiratra. (Jamiiul’s Mlmansa 10 8. 4.) 

Shodasin is a name for a vessel of a particular description. Qrikrshna, 

It is a wooden bowl employed at sacrifices in which the juice of acid asclepias 
is drunk. 

22. Tho passage which expresses “the priest makes not two portions, &c ” 
Tins passage, with the sequel of it which is here inserted between hyphens, forms the 
subject of a disquisition in Jainuni’s Mlmansa. (10, 8. 3 }. 

23. The precepts arc not equipollent.] The author here alludes to a passage of 
Gautama : “ If there be contradiction between equal authorities, an option is inferred,” § 
Achyuta, ^rikishna &e, 


' * yrikxsbna. • . ' f Achyuta. } Achyuta.' ‘ § Gautama, L 4, 
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" 24. Bui they affirm, that this prohibition concerns the supposition 
fC 24 Another some thing which spontaneous choice may suggest, 
argument refuted. an tl is not a forbid (lance of any thing deduced from 
a precept. That is an assertion which argues extreme 
ignorance : for it would follow, that an alternative does not exist ; 
since the practice of what is commanded by precept, and the prohibi- 
tion of a practice not commanded by precept, cannot be in opposition 
at the same time. The prohibition" too would not be essential to the 
act of religion, since the practice of something suggested by spontane- 
ous choice is not supposable as an essential part of a religious act. 

25. Therefore, [since the opposite opinion is erroneous^'] an 


alternative is inferred [not in the manner there pro- 
posed, butt] according to the reasoning set forth by 
us [ viz., that, if the prohibition be constant, both in- 

* 1 * i • 1 i f . . .1 *1* il. . *i.* .. 


26* His infer- 
ence is wrong ; 


25. Conclusion 
against prfkar&’s 
reasoning. 

junction and prohibition would foe unnecessary; and, if the injunction 
were invariably cogent, the prohibition would be vain.*] But let 
that be ; for why expatiate % 

26. As for the remark of the same author, who says (§ 16.) that 
i if there be a half brother associated and a whole 
brother unassociated, in which ease the half brother 
might be supposed to be the heir under the rule, that 

“ a re-united brother shall keep the share of his re-united coheir f 
(§ 10 .) then the maxim, that the uterine [or whole] brother shall retain 
the allotment of his uterine relation, (§ 10 .) serves as an exception to 
that rule / That is unsuitable, for, in this very case, the rule concern- 
ing the re-united co-heir might on the contrary serve as an exception 
to the maxim, that “ the uterine [or whole] brother shall retain the 
allotment of his uterine relation/* under which the whole brother 
might be supposed to be the heir : since there is not in this instance 
any ground of preference. 

27. But this author's interpretation of the text “ A half brother 
27. And the being again associated, &c. (§13), as explanatory of 

purport of the the passage <c a re-united brother shall keep the share 
text, as stated by of his re-united co-heir / 5 is quite wrong : for, the in- 
ili0k tended purport being conveyed in that text, the pass- 

age in question would become superfluous. 

28. Moreover the exposition of the text [by (/rfkara§], as -signi- 

fying f Let not the half brother, who is an associated 
the iiltm>retat ion brother, take the estate ; but the whole brother, 

of it, is erroneous, term is understood,) who is not re-united, shall 

positively take it ; a son of a different mother, though 


ANNOTATIONS. . 

M. Cannot be in opposition at the same time. 4 Or may subsist in the same In* 
stance/ I'm' ^rfktshpa notices two readings of this passage: Upasanhdrd-sambbayht 
aud UpsanhiWsambharat. 

t yrtoiirm and Achtata. § frlktshp and Aehynta- 
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united, shall not inherit ; 5 is also erroneous, for the same term ‘ *h*U& 
brother’ in the first part of the text, is needlessly repeated ; and 
phrase ‘ son of a different mother,’ in the latter part of it, becomes 
superfluous ; and the particle api is taken in the sense of positively. 

29. Besides, under the interpretation of the passage concerning 

29. His expo- the uterine [or whole] brother as an exception to the 
ajtton leaves a claim of the associated half brother if a whole brother 
case unprovided unassociated exist ; and its consequent inapplicableness 

* to the case of a whole brother and half-brother both 
imassociated ; these would have an equal right of succession [under the 
general maxim, that brothers shall inherit; section 1. § 4.* since no 
distinction is specified :f] or else the property would belong to neither 
of them [if the general rule be explained by the particular one.]:] 

30. But, if the passage concerning the uterine [or whole] brother 

30 . Or else the be applicable to this ease also, [taking the term 

objection alleged “ uterine” as intending such a brother generally, whe- 
by him may be re- ther associated or imassociated, §] then the objection 
* orte ®“ of variableness in the precept may be retorted on you ; 

for the passage, concerning the re-united brother, bears reference to 
opposition in one case, [in that of the associated half brother and unas- 
sociated whole brother ;|j] and bears no reference to opposition in 
another case, [in that of a whole brother and half-brother both unasso- 
rted :1T] in like manner as it is declared, that the general rule for 
preparing the vedi or altar at a sacrifice with the Soma plant, must be 
understood as applicable to sacrifices in which the use of the altar has 
not been otherwise directed ; since there would be variableness in the 
precept, if* it operate in the case of the Dikshiniya and other similar 
sacrifices, in bar of a command forbidding the altar suggested by the 
extension of a rule [concerning sacrifices celebrated at the full moon,] 
but. in other instances operate without bar to any thing else. 

31. But, according to our interpretation, there is no variableness 
«jj. It is not a ixi the precept, even as that is understood by Qrlkara : 

valid objection to for the passages concerning the re-united brother and 
the proposed con- the uterine [or whole] brother (§ 10.) are relative seve- 
st ruction. rally to different cases; and that regarding a a half 

brother again associated” (§ 13 .) declares the ■ equal participation of a 


ANNOTATIONS. 

SO. At a sacrifice with the Soma plant.] It is a general rule, that an altar is to 
he used at sacrifices in which the Soma or Asclepias acid* is employed. An altar is 
also directed to be provided at sacrifices celebrated at the full of the moon. By exten- 
sion of this rule to the Dikshinlya, which is one part of the sacrifice to be celebrated 
at that period, the use of the altar is deducible from this as well as from the general 
rule abovementioaed. Now, since the injunction is unnecessary as regarding what is 
otherwise known, it is supposed, that, to give operation to the injunction in this ease, 
it must be taken as a bar to the inference deducible from an extension of a diferent 
rule. ■ Hence it is considered liable to the objection of variableness. 

* Aehyuta. f Qrlktshna. t ^rlkrshna and Aebyuta. 

§ friktsbm* jj frikishna, H frikrshna, ' 
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rffiolb brother unassoeiated and a half brother associated. Tiros the 
leaning of the first part of that text is, 4 a half brother, being re-unit- 
ed in eo-pareenery, shall take the succession, although a whole brother 
not re-united exist; but a. halt-brother, who is not re-united, shall not 
inherit/ The latter part of the text is in answer to the question, does 
not the whole brother inherit in that case ? 4 Though not re-united, the 
whole brother, (this term is understood) shall take the heritage ; and 
not exclusively the son of a diflbrent mother who is again associated. 
But it shall be taken and shared by both/ Thus the alleged variable- 
ness in the precept is obviated. 

32, So Manu likewise shows the same rule of succession, “ His 
32. A passage of uterine brothers and sisters, and such brothers as were 

Manu con firms tlie re-united after a separation, shall assemble together 
interpretation. and divide his share equally.”* 

33. Beciprocation being indicated by the plural number, in the 

33 Exposition *' evm “ uterine brothers,” as respecting these ex- 

Of ’his text and clusively ; and in the words “ brothers re-united,” 
refui ation of a as relating to the half-brothers; the words “assem- 
contrary inference ble together” are properly employed to mark associ- 
from it- ation of both [descriptions of brethren;*)*] for they 

would otherwise be unmeaning terms. Therefore it is from mere ignor- 
ance that it. has been asserted, that both [do not inherit together,! j 
because reciprocation is not expressed by the text. Moreover, since 
the text exhibits the conjunctive particle “ and,” in the phrase “ and 
such brothers as were re- united, &e/ 3 and the rule [of grammar] ex- 
presses, that a conjunctive compound is used when the sense of the 
conjunctive particle is denoted ;§ the assertion, that reciprocation is 
not expressed by the text, would imply, that even the conjunction does 
not bear that sense [viz., the sense of reciprocation. |j] 

34 Therefore, if whole brothers and half brothers only [not re- 

34 The whole UIL ^d brothers of either description^] be the claim- 
brother, inherits unis, the succession devolves exclusively on the whole 
in preference to brothers. Accordingly Vxhat Manu says, “ If a son of 
a half-brother, if the same mother survive, the son of her rival shall not 
neither be re-unit- take the wealth. This rule shall hold good in regard 

*A passage of io0 khe immoveable estate. But, on failure of him, 
Vfhat Manu con- [the half-brother] may take the heritage,” 
firms this. 

45. This rule shall hold good in regard to the immoveable estate.] 
35 It relates to rule is relative to divided immoveables. For, 

divided immove- immediately after treating of such [property,] Yam a 
able's. says, “ The whole of the undivided immoveable estate 

A corresponding ■ appertains to all the brethren ; but divided immove™ 
passage of lama, ables must on no account be taken by the half-brother,” 

* Manu, 9. 212, - f prikxshna. $ Achyuty, 

§ Fhnini, 2. % 20. . jj Achyuta and f ritelipa, Ibid. . 
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8(>. All the brethren.] Whether of the whole blood or of 
„„ The c _ half-blood But, among whole brothers, if one be r&i 
evslim devobea united after .separation, the estate belongs to .him. If 
on *th« re-united au nnassaciated whole brother and re-muted half-bro- 
whole brother in ther exist, it devolves on both of them. If there be 
preference to one or jy half-brothers, the property of the deceased must 
not re-muted, be assigned In the first instance to a re-united one; 
but, if there be none such, then to the half-brother who is not re- 
united. 

37 Beeson of 37. Accordingly the plural number is employed* 
the use of the plu- in the term “brothers,” (sect. 1. § 4.) for the purpose 
ral number iu a of indicating the succession of all descriptions of them, 
passage before d- in the order here stated. Else it would be unmean- 
tod. f!beet. 1. ^ 4.) inrr 

38. The text, “a re-united [brother] shall keep the share of his 
3S. The passage re-united co-heir, (§ 10) is intended to provide a 
under considers.* special rule governed by the circumstance of re-union 
(§ 10.) provides a after separation, and applicable to the case where a 
special rule. number of claimants in an equal degree of affinity 
occurs. 

89. Hence, if there be competition between claimants of equal 

39. It is applies degree, whether brothers of the whole blood, or bro- 
ble to nephew and thereof the half-blood, or sons of such brothers, or 
uncles, as well uncles, or the like, the re-united parcener shall take 
to brothers. the heritage : for the text does not specify the parti- 

cular relation ; and all [these relations] were premised in the preced- 
ing text (sect. 1. § kf) ; and a question arises in regard to all of them. 
Therefore the text must be considered as not relating exclusively to 
brothers. 


40. Conclusion. 


40. Thus the brothers right of succession has 
been explained. 


SECTION VI. 


On the Nephew's Tight of succession, -~inid that of other heirs . 


I. On failure of brothers, the brothers son is heir: for the text 
1. After hro" of Vishnu, having declared “ it goes to the brothers,” 
thers, nephews in- proceeds “After them it descends to the brother’s 
tcrit - ‘ ' sons.”t 


ANNOTATIONS. 

36. AU the brethren.] Effects other than immoveables go to the brothers of the 
whole blood whether separated or unseparated. JEtagh. Diya-tatva. 

*' Vide Sect, 2, § 27. ' I fiSki'shya, ■ f Sect, L § 5, 
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*2. Among these, the succession devolves first on the son of a 
* 2. The whole uterine [or whole] brother ; but, if there be none, if 
blood first, and passes to the son of the hall-brother(a). For the text 
then the half- expresses, “ An uterine [brother] shall retain or deliver 
bood * the allotment of his uterine relation” (sect. 5. § 10). 

Indeed the son of the half-brother, being a giver of oblations to the 
father of the late proprietor, together with his own grandmother, to 
the exclusion of the mother of the deceased owner, is inferior to a son 
of a whole brother [who is the giver of oblations to the grandfather in 
conjunction with the mother of the deceased*]. 

3. Nor can it be pretended that the stepmother, grandmother and 
3. Stepmothers great grandmother take their places at the funeral re- 

do not participate, past, m consequence of [ancestors being demedj] with 
like the natural their wives : for the terms <£ mother" 1 [grandmother and 
mother, mt he fu- great grandmother!] &c. [in such texts as the follow- 
neral oblations. ing|j] tear the original sense of Ms own natural mo- 
ther/ * fathers natural mother/ and * grandfather’s natural mother / 
and it is by those terms that they are described as taking their places 
at the funeral repast Thus it is said, * A mother tastes with her 
husband the funeral repast consisting of oblations to the manes; and 
the paternal grandmother with her husband ; and the paternal great 
grandmother with her V 1 But the introduction of stepmothers and 
the rest to a place at the periodical obsequies, is expressly forbidden. 
Thus the sage declares, « Whosoever die, whether man or woman, 
without male issue, for such person shall be performed funeral rites 
peculiar to the individual, hut no periodical obsequies/ 1 

4. Besides, the command for the celebration of the funeral repast 
4 If, would be honour of ancestors with their wives, is of invariable 

a contradiction exigency ; as it is universally acknowledged : but, since 

there are not stepmothers in every instance, the pre- 
cept must relate to the natural mother ; for the association of the va- 
riable and invariable exigency of the same command would be a con- 
tradiction. 

5. Since the paternal uncle, like the nephew of the whole blood, 
< 5 . tjx | ie p a ^ r „ offers two oblations, which the owner was bound to 

»al uncle has not present, to two ancestors with their wives, should not 
equal pretensions the succession devolve equally on the uncle and 
with the nephew. ne pf iew of the late proprietor ? The answer is, the 
paternal uncle is indeed a giver of oblations to the grandfather and great 


ANNOTATIONS, 

1 for the test expresses s< An uterine brother/ 3 ' &c.] Although there be no text 
“which declares the right of a nephew of the whole blood before a nephew of the half-blood ; 
yet, under the passage cited, which shows, that in the case of brothers, the whole blood 
excludes the half blood, it is reasonable, that the sou of an excluded parson should be 
debarred by the son of the person- who excludes him. </rikxshna and Achyuta. 

^ #rjQkfshpa. f^rttehpa m& Achyuta. 

$ frfkrshpa and Acbyaia. jj Qrfktshna, 

(a) See 1 Mori Big. 313, 324~~M . . 
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0 nm<lfatlicr of the proprietor ; bat ibo nephew is giver of two obbttixtfv?^ 
to two ancestors including the. owners father who is principally con- 
sidered. He is therefore a preferable claimant, and inherits before the 
?mcle(a). 

(I Accordingly [since superior benefits are conferred by such a 

6 Even the successor*] the brothers grandson excludes the pater- 

brother’s grand- nal uncle; for he is a giver of oblations to the deceased 
yon inherits be- owner’s fabher(&) who is the person principally consi- 
fore him. deretl 

7 . But the .brother’s great grandson, though a lineal descendant 

7 But the hro- the owners father, is excluded by the paternal , 

fher^s great-grand- uncle : for he is not a giver of oblations, since he is 
son is excluded, as distant in the fifth degree. Thus Manu says, “To 
too remote. three must libations of water be made, to three must 

oblations of food be presented ; the fourth in descent is the giver of 
those offerings : but the fifth has no concern with them/’f By this 
passage the fifth in descent is debarred. 

8 . But, on failure of heirs of the father down to the great-grandson, 

8 . The sister’s It must be understood, that the succession devolves on 

son also inherits the father’s daughter’s son [in preference to the uncle ;f] 
Worn the uncle, m like manner as it descends to the owners daughter’s 
son [on failure of the male issue, in preference to the brother.] (c) 

9. The succession of the grandfather’s and great-grandfather’s 
9 So the dauo-li lineal descendants including the daughter’s son, must 

ter’s son of the be understood ina similar manner, according to the 
grandfather and proximity of the funeral offering; since the reason 
great-grandfather stated, in the text “ for even the son of a daughter de- 
are the last heirs fivers him in the next world, like the son of a son/*$ 
Ikes . 0 SeVCrai * s equally applicable ; and his father’s or grandfather’s 
daughter’s son, like Bis own daughter’s son, transports 
Tub manes oyer the abyss, by offering oblations of which he may partake. 

10 . Accordingly Manu has not separately propounded their right 
* 10. Manu and of inheritance : for they are comprehended under the 
Yajfiavalkya have two passages, “ To three must libations of water be 
not specified, but made, &c. |] and “To the nearest kinsman (sapinda) 
only indicat ed, the inheritance next belongs "IT Yijnavalkya likewise 

icu succession* - uyey ^] ie term “'gentiles” or kinsmen (gotraja)**. for the 

ANNOTATIONS. 

8. In the manner as It descends to the daughter's son/] Although the succession 
ought previously to devolve on the sister, as it goes to the daughter before the daugh- 
ters son, nevertheless she is excluded from the succession because she is no giver of 
oblations at periodical obsequies ; being disqualified by sex. But the daughter's right 
of inheritance before the daughter’s son takes effect under the special provisions of an 
express text (Sect. 2. § 14.) £rlktshna, 

* yrikfshga. f Mami, 9. 180, Vide supra. Sect. 1, § 40. 

$ Acbyuta and frikrshpa. § Manu, 9. 139. jj Manu, 9. 180. 

% Manu, a 187. ' Vide infra. § 17 ami 18, ** Vide Sect, 1. § 4 

(a) See 1 Mori. Big. 328.-M ^ See 1 Strange, H, h t 38 .—ffl, 

(•*) See 1 Mori Dig- 320, 398,— ,£'4 
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"^pnfrp'ose of indicating the right of inheritance of the father’s ami gram] * 
father’s daughter’s son, as sprung from the same Jine, in the relative 
order of the funeral oblation ; and for the further purpose of excluding 
females related as sapindas, since these also sprung from the same line. 

11. ■ Accordingly [since they are excluded.]* ■ BaudhSyana, after 
-j 2 T n ^ er , era | a premising "A woman is entitled,” proceeds “ not to the 
female is incapa- heritage ; for females, and persons deficient in an organ 
hie of inheriting, of sense or member, are deemed incompetent to in- 
But a widow, herit ” The construction of this passage is ‘ a woman, 
a u U3 '?^v. r is not entitled to the heritage.’ But the succession of 
alh excei»tcd\ ,LC1 " the widow and certain others [viz., the daughter, the 
mother and the paternal grandmother, f] takes effect 
under express texts, without any contradiction to this maxim. 


unaer express 


12. On failure of any lineal descendant of the paternal great- 
2 (, o n failure of gwuulfather, down to the daughter’s son, who might 
the paternal line, present oblations in which the deceased would parti- 
the property de- cipate ; to intimate, that, in such case, the maternal 
volves c»n the ma- uncle shall inherit in consequence of the proximity of 
ternai kindred. oblations, as presenting offerings to the maternal 
grandfather and the rest, which the deceased was bound to offer, Yaj~ 
Aavalkya employs the term, K cognates” (bandhu.)§ But Maim has in- 
dicated it only by a passage declaratory of succession according to the 
nearness of the ; oblation. 


13. Since the maternal uncle and the rest present three oblations 
23 2? C) r the pro- ^ ie niaternal grandfather and oilier ancestors, which 
peHy should be so the deceased was bound to offer, therefore the property 
applied to the spi- should devolve on the maternal uncle and the rest ; for 
ritual benefit of it is by means of wealth, that a person becomes a giver 
t he deceased : 0 f oblations. T#o motiv^ are indeed declared for the 

acquisition of wealth : one temporal enjoyment, the other the spiritual 
benefit of alms and so forth. Now, since the acquirer is dead and can™ 
not have temporal enjoyment, it is right that the wealth should he 
conformable with applied to his spiritual benefit. Accordingly Trims- 
tcxtsofVi’haspaii pati says, " Of' property which descends by inheritance, 
mid A'pastamoa; half should carefully be set apart for the benefit of the 
deceased owner to defray the charges of his monthly, six-monthly 
and annual obsequies/’ So A'pastamba ordains, “ Let the pupil or the 
daughter apply the goods to religious purposes for the benefit of the 
deceased/’ By saying* to defray the charges of his monthly, &c. obse- 
quies” his participation, and by directing "religious purposes” his 
spiritual benefit, are stated as reasons. Accordingly "the sage says, 
*■ Wealth is useful for aims and for enjoyment.” It is reasonable, there- 


ANNOTATIONS. ' 

,11. Females are deemed incompetent to inherit.] Whether hearing the same or 
a different family name. Therefore the son*s daughter has bo right of inheritance, 
Itagh. on Daya-bb&ga 


* Criktshna, 


■ t Aehyuta and yrtki^hna, ■ 


f Tide Scot. 1 § 4. 
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fore, that, on failure of kindred who might present oblations in whfcfa^ 
lie would participate, the succession should devolve on the maternal 
uncle and the rest, who present oblations which he was bound to often 

14*. Accordingly [since the succession devolves on heirs down to 
Id After the the maternal uncle and the rest, in the order of obla- 
h inched* on the ^ons in which the deceased may participate, or which 
mother’s side, die 1 he was bound to offer ;*] Manu, considering that pur- 
distant kinsman port as sufficiently indicated by the two passages above 
i:-; i'.oir : accord- C j fce d, “ To three must libations be made, &e/ r « To the 
oUlmiu paSSage nearest kinsman the inheritance next belongs f (vide 
§ 7 and 17.) proceeds thus, “ Then, on failure of such, 
kindred, the distant kinsman shall be the heir, or the spiritual protec- 
tor, or the pupil/’f 

15. The distant kinsman (sakulya) is the descendant of the pa* 
15. He is the f erna l grandfather’s grandfather or the remote anees- 
descendant of tor. Such relatives are denominated Sam&nodakas. 
the grandfather's Their order of succession is in the series as exhibited* 
grandfather or rc- On failure of such heirs [down to the Sam&nodaka*] 
^After'these^lio ^ ie successx011 devolves on the spiritual preceptor, the 
preceptor or the pnpil, ^ c * 
pupil 

18. Otherwise [if the text of Manu do not intend the maternal 
X6 Such must unc ^ e and the rest,§] how is the admission of maternal 
he Mann's inteu- ancles and others affirmed without contradiction to 
tion. Manu ? Therefore this meaning is intended by him in 

the passage above cited; and there is no contradiction. 

17. Accordingly, having declared, while treating of inheritance, 
17 . As appears “To three must libations of water be made; to three 
from several pas- must oblations of food be presented ; the fourth in des- 
sa £ es * cent is the giver of those offsprings ; but the fifth has 

no concern with them ; n j| he adds "To the nearest kinsman (sapinda,) 
the inheritance next belongs ;”1f for the purpose of showing, that the 
fifth in descent, not being connected even by a single oblation, is not 
the heir, so long as a person connected by a single oblation, whether 
sprung from the lather's or the mother’s family, exists. Otherwise, 
since the relation of sapinda has been declared by a distinct text, 
("Now the relation of sapinda or men connected by the funeral cake, 
ceases with the seventh person ;”**) and the right of the fourth in des- 
cent to inherit is declared by the text " To the nearest kinsman the 
inheritance next belongs fff the passage, which begins “ To three 
must libations be made, &<?.”}+ would be superfluous. It cannot be 
said, that it is intended to direct the celebration of funeral repast in 
honour of three ancestors: for it is inserted in the midst of a disquisi- 
tion concerning inheritance ; and the funeral repast is ordained by a 


. # yrikislma. ■ f Mauu, 9 . 1ST. Vide infra- § SI 
§ ^rikrshna. ' || Maim, 9. 186. 

** Harm, 5, 00. ' If Maun, 9. 1.87, 


J ^riluslma, 
f Manu, 9. 187, 
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different text-* Thus Manu says, “ Let the householder honour the 
sages by duly studying the Veda; the gods by oblations to fire as or- 
dained bylaw; the manes, by pious obsequies; mein by supplying 
them with food ; and spirits, by gifts to all animated creatures."*' 

18, . Nor should it be pretended, that the text [of Manu, To the 
riS. Nearest of nearest sapintla, &c./’ § 17. f] is intended to indicate 
kin lb not by nearness of kin according to the order of birth, and 
birth. not according to the presentation of offerings : for the 

order of birth is not suggested by the text. But Maim, declaring, that 
oblations of food, as well as libations of water, are to be offered to 
three persons, and that the fourth in descent is a giver of oblations, 
but neither is the fifth in ascent a receiver of offerings nor the fifth in 
descent a giver of them, thus declares nearness of kin, and shows that 
it depends on superiority of [benefits byf] presentation of oblations. 

19. Therefore a kinsman who is allied by a common oblation as 

19. The kindred pu^m liing funeral offerings to three persons in the fami- 

on the mother’s ly of the father, nr in that of the mother, of the deceased 
side therefore in- owner, such kinsman having sprung from his family 

» though of different male descent, as his o wn daughter’s 

son or his father’s daughters son, or having sprung from a different 
family as his maternal uncle or the like, [is heir :§] and the next (“ To 
three must libations of water be made/’ &e. § 7 ) is intended to pro- 
pound the succession of such kinsmen ; and the subsequent passage 
(“ To the nearest sapinda, &c. § 17.) must be explained as meant to dis- 
criminate them according to their degrees of proximity. 

20. The order of succession then must be understood in this 

90 On failure maimer : 011 failure of the fathers daughter's son or 

of paternal kin- other person who is a giver of three oblations (present- 
dred connected ed to the father, fee.,) which the deceased shares or 
by funeral obla- which he was bound to offer, the succession devolves 
il0ns * in the next place on the maternal uncle and others 

[namely Ms son or grandson!]] who offer oblations to the maternal 
grandfather and the rest which the deceased was bound to present(«). 

21. But on failure of kin in this degree, the distant kinsman 

Si. After them (sakulya) is successor. For Manu says, “Then, on 

the distant kin- failure of such kindred, the distant kinsman shall be 
the heir, or the spiritual preceptor, or the pupil ”1f 

ANNOTATIONS. ' 

,80. The succession devolves in t lie next place on ike maternal uncle* <fec.] On 
Mare of persons who are givers of oblations in which the deceased inav participate, 
the 'kinsman [that is, the maternal grandfather, or 'maternal uncle, and *o forth] is 
heir." Mere also, as in the instance of the father and paternal ancestors, if the maternal 
grandfather he living, lie is heir ; but, on failure of him, the maternal uncle and other ■ 
maternal kindred in order; for they present oblations, which the deceased was hound 
to offer, " li&gh. Daya-tatva.. . 

. SI. The distant kinsman is one, who shares a divided oblation.] The saknlya is of 
two descriptions ■$ descending and ascending, The first intends the son of the great 

* Mann, 3 . SL, ■ . f Achyuta. J Achyuta. § frlktslum. jj ydtehna. 

f Manu, 9. 181 tide Supra. § 14 ^ ■ («) See l Moii Dig, m.~~M 
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The distant kinsman (sakulya) is one who shares a divided oblation 
(sect. 1. § 37.) as the grandson’s grandson or other descendant within 
three degrees reckoned from him ; or as the offspring of the grand- 
lather’s, grandfather or other remoter ancestor. 

22. Among these claimants [whether ascending or descending,]* 

2*2* First t3ie 
grandson’s grand- 
son and Ins des- 
cendants. 

Then the descen- 
dants of thegrand- 
father’s grand- 
father, &c. 


the grandson’s grandson and the rest are nearest, since 
they confer benefits by means of the residue of obla- 
tions which they offer. [These descendants are there- 
fore heirs. f] On failure of such, the offspring of the 
paternal grandfather’s grandfather inherits in right of 
oblations presented to the paternal grandfather’s grand- 
father and other ancestors who are sharers of the 


residue of oblations which the deceased was bound to offer. 

23. If there be no such distant kindred, the S&mSnodakas, or 
2? Next rem te ^ nsmea allied by common libation of water, must be 

kindred* mm,& admitted to inherit, as being signified by the term 
sakulya [conformably with Baud hay ana’s explanation 

of it : sect, I § 874] . . 

24. On failure of these, the spiritual preceptor [or instructor in 
24. After these, knowledge of the veda§] is the successor. In default 

the > preceptor, of him, the pupil [or student of the veda] is heir : by 
pupil and fellow- the text of Manu, “ or the spiritual preceptor or the 
student. pupil” (§14.) On failure of him likewise, the fellow- 

student ; by the text [of Y&jhavalkya] “a pupil and a fellow-student.” 
(sect. I. § 4.) 

§5. In default of these claimants, persons bearing the same 
25 Then per- name (gotra) are heirs. On failure of them, 

30ns * bearing the persons descended from the same patriarch are the sue- 
' " ° eessors. For the text of Gautama expresses “ Persons 

allied by funeral oblations, family name and patriar- 
chal descent, shall share the heritage [of a childless 
man ; or his widow’ shall partake.”]}] 


same family name; 
and descendants 
from the same 
patriarch. 


26. 

26, Next Br&h- 
mapas. 


On failure of all heirs as here specified, let the priests take the 
estate. Thus Manu says, “ On failure of all those, the 
lawful heirs are such Brahman as, as have read the 
three vedas, as are pure in body and mind, as have 


ANNOTATIONS. 


yrikxsima, Karma-sangraha. 

25. Or his widow shall partake.] The passage, as cited in the text, was incom- 
plete : the compiler having omitted the close of it, which is declaratory of the widow's 
participation. The defect of the quotation has been supplied. As the original passage 
, stands in Gautama’s institutes, it is not easily reconcilable with Jfmuta-vahana's doc- 
'trine of the widow’s preferable title. 1 

26. Yirtue which would be extinguished, &c.] This differs from Kulluka-bhatta’s 
interpretation, which makes the passage relate id funeral rites ; c< thus the rites of 
obsequies cannot fail.’ 9 


■ (Mktshrm, ■ f (Jrlktshna, % Admit a. § (Mkfsima, |i Gautama, 28. 19* 
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"^ubdtxecl their passions. Thus .virtue is not lost”* Virtue which would 
he extinguished by the ample enjoyment [of its reward,') but is 
renewed by the acquisition of fresh merit through the circumstance of 
his wealth devolving on Br&hmanas, is not lost. Here also the author 
indicates the appropriation of the property for the benefit of the 
deceased. 

27*. In default of them, the king shall take the wealth : excepting 
Jjasl’ * the h° wever ^ ie property of a Brahman a. A failure of 
kin<*; m ^ lC descendants from the same patriarch, and of persons 
bearing the same family name, as well as of Brahmanas, 
must be understood as occurring when there are none inhabiting the 
same village : else an escheat to the king could never happen. 

28. If the right of the father’s, daughter’s son, and of the maternal 
gg. Unless this uncle and the rest, be not considered as intended by 

doctrine be ad- the text, “To three must libations of water be made, 
mitted, the ma- (§ 7.) they would have no right of succession, 
the rest U nofcbein^ s * nce $ ie y have not a place among distant kinsmen and 
specified, would others, whose order of succession is specified. .Nor can 
have no* right of this be deemed an admissible inference, since they are 
inheritance. indicated by Y&jmvalkya under the terms “Gentiles 
and cognates” (sect. I. § 4<;. Consequently it must be affirmed, that 
they have been indicated by Manu in this text (§ 7). Therefore such 
order of succession must be followed, as will render the wealth of the 
deceased most serviceable to him. 

29. Accordingly [since inheritance is in right of benefits conferred, 
and the order of succession is regulated by the degree 
of benefit ;f ] the equal right of the son, the son’s son. 
and the son’s grandson, is proper : for their equal pre- 
tensions are declared in the text, " By a son a man 
conquers worlds/’ &c. (sect. 1. § 31.) and in other 
similar passages (a). They equally present oblations to 
the deceased. Hence also the grandson and great- 
grandson, whose fathers are living, do not inherit, for 
they do not confer benefits, since they are forbidden to 
celebrate the periodical obsequies by skipping the sur- 
viving father ; the law providing, that oblations shall 
not be presented, overpassing a living person. Other- 
wise these [sons and grandsons, whose fathers are living^] would have 
the same right of inheritance with those whose fathers are deceased. 
Or the son alone would inherit as nearest of kin in the order of birth., 
to the exclusion of the son’s son and son’s grandson. Neither is there 
.fey express text declaratory of the equal rights of three descendants, 

■ ahfi, grandson and great-grandson. Therefore, it must . be ' inferred/' that 
the 'parity in their right of inheritance arises from the equal, benefits 
conferred by them* 

* Mann, 9. IBS. f Qrlkrskrja, JAch^uta and priktshna. . 

(f?) See 1' Strange, H, L. I27,328.^j5&. , 


29. On the same 
principle of inhe- 
ritance in right of 
benefits conferred, 
is the equal suc- 
cession of the 
son, grandson and 
great-grandson 
justified ; as well 
as the exclusion 
of the two last, if 
their fathers be 
living. 
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SO. in every 30, _ In like manner the appropriation of the 

ease the wealth is wealth of the deceased to Ins benefit, in the mode 
tKarner most wllic]l has been stated, should in every case be deduced 
serviceable to the according to the specified order, 
deceased. 


31. This doctrine, [that inheritance is deducible from reasoning 
3L Maim and and founded on services rendered,*] must he admitted 
the rest, assent to to have the assent of Manu and other sages : for there 
tub doctrine. can he no other purpose of propounding, under the 
head of inheritance, the superior benefits derived from sous and the 
rest ; and the exoneration of the father from debt is stated as a reason 
for the son’s inheriting : (“ By the eldest son a man is exonerated from 
debt to his ancestors ; therefore that son is entitled to take the heritage.” 
Sect. I. § 32.) redemption also is exhibited as a cause of succession to 
property ; (“ Even the son of a daughter delivers him in the next world 
like the son of a son,”*}-] and there is no other reason for the equal right 
of inheritance of three descendants, the son and the rest,, besides their 
deliverance [of their ancestors;] and the passage, “ To three must 
libations of water be made, &c.” (§ 7.) would be unnecessary [if such 
were not the purpose ;t] and the exclusion of persons impotent, degrad- 
ed, blind from their birth and so forth, is an apposite rule as founded, 
upon their rendering no services ; [but not so as grounded on the mere 
letter of the law *. §] and it is troublesome to establish an assumed pre- 
cept for debarring those before whom an heir intervenes ; [as must be 
done upon any other supposition :] and it is reasonable, that the wealth, 
which a man has acquired, should be made beneficial to him by appropri- 
ating it according to the degree in which services are rendered to him, 

32. It is main- 32. This doctrine, as illustrated by the irre- 
turiedbj Udyotfl ; proachable XJdyota,|j should be respected by the wise* 

S3* If the learned be yet unsatisfied [with relying on reason® i for 

33. And is* con- the ground of the law of inheritance J this doctrine may 
sisfcenfc with the be derived from express passages of law. Still the same 
letter of the law. interpretation of both texts [of Manu, § 7. and 17.] must 
be assumed. But letThis be. What need is there of expatiating ? 

34 Excepting the property of a Brahmami, let the king fake the 
34 The kircr wea ^h [ on failure of heirs]. So Manu directs the pro- 
takes the escheat petty of a Brahmami shall never be taken by the king : 
on failure of heirs, this is a fixed law. But the wealth of the other classes 
excepting the on failure of all [heirs.] the king may take.”'** By the 
m^alth ot a priest, ^ erm « all” is signified every heir including the BrUh- 
mana (§26). 


ANNOTATIONS. 

31. Before whom an heir intervenes,} As the grandson or great-grandson, whose ' 
own father is living,, and so forth* Qrikishna. 


* ^riktshna. f Manu, & 130. Aide supra. 0. k Scd. 'i. § 10. f §nkrshpa. § QVikfshna. 
j] Vide supra, 0. 2. § 0. % Aehynia anu folkrebna, 180, 
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35, The goods of a hermit, of an ascetic, and of a professed stu- 
35. Special rale ^ tIie *9™^ br fe, the an .° 


of succession m . 
the instance of re- 
ligious orders : 
conformably with 
a passage of 
Yajnavalkya. 


the holy preceptor take. On failure of these, the associ- 
ate in holiness, or person belonging to the same order, 
snail inherit. Thus Yajnavrrikya, says, The heirs of a 
herarifc, of an ascetic and of a professed student, are, 
in their order, the preceptor, the virtuous pupil, and. 
the spiritual brother and associate in holiness.”* 


36. Goods, such as they may happen to possess, should be deli- 
"F ’ o ‘ti n v ‘- re d. in the inverse order of this enumeration. The 
of'thc text. 81 ° student must be understood to lie a professed one : for, 
abandoning his father and relations, he makes a vow of 
service and of dwelling for life in his preceptor’s family. But the pro- 
perty of a temporary student would be inherited by his father and other 
relations. 

.w 37. Thus has the distribution of the wealth of 
one, who leaves no male issue, been explained. 


annotations;, 

■35.. The associate in holiness or person belonging to the same order.] This is 
according to the author’s apprehension of the meaning of the text : but in fact, * associate 
in holiness* is an epithet 8 of spiritual brother/ ^rikfshna. 

36, Goods such as they may happen to possess.] “Viz., the hoard of wild rice or 
other property of a hermit; the gourd, clout, and other effects of an ascetic; and the 
books, clothes and other goods of a student. 

Recapitulation by Crikrslma TarlcdlmiMra . 

The order of succession to the property of a deceased man, is tins. First the son 
inherits ; on failure of him, the son’s son ; in Ms default, the son’s grandson. However, 
a grandson whose father Ls dead, and a great-grandson whose father and grandfather 
tit deceased, inherit at once with the son. On failure of descendants down to the son’s 
' grandson, the wife inheriis : and she, having received her husband’s heritage, should take 
the protection of her husband’s family or of her father’s, and should use her husband’s 
heritage for the support of life, and make donations and give alms in a moderate 
degree, for the bandit of her deceased husband; but not depose of it at her pleasure, 
like her own peculiar properly. If there be no widow, the daughter inherits ; in the 
first place, a maiden daughter; or on failure of such, an affianced daughter: but, if there 
he none, a married daughter: and she may be one, who has, or is likely to have, 
male issue; for both these inherit together: but one who is barren, or who is become a 
widow having no male issue, is incompetent to inherit. On failure of the married 
daughter, a daughter’s son is heir. If there he none, the father succeeds ; or, if he be 
dead, the mother. If she be deceased, a brother is the successor. In the first place, 
tfe uterine (or whole) brother ; if there be none, a half brother. But, if the deceased 
"livid 'in renewed co-pareenery with a brother, then, in case of all being of the whole 
Mood, the associated whole brother is heir in the first instance; but, on failure of turn* 
the tm.associ.aied whole brother. So, in case of all being of the half blood, the associated 
half brother inherits in the first place, and ' on failure of him the unassociated' half bro- 
ther. ■ But, if there be an associated half brother and an unassoeialcd whole brother, 
then bothers equal heirs. In. default of brothers, the brother’s son is the successor. 
Here also a nephew of the whole blood inherits in the first instance ; and m failure of 
such, the nephew of the half blood ; but, in case of re-union of co-heirs, and on the 
supposition' of all being of the whole blood, the associated son of the whole brother 

* Yajnavdkyfiu 3* 138, , 
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in ia the first place heir; and, on failure of him, the nnassociated nephew of the 
whole blood : or, on the supposition of ail being of tin*, half-blood, the associated 
nephew of the half-blood, is the first heir; and, on failure of him. the un associated 
nephew. But, if the son of the whole brother be separate, . and the son of the half bro- 
ther associated, both inherit together, like brothers in similar circumstances. If there 
be no brother’s son, the brother’s grandson is heir. Here likewise the distinction of the 
whole blood and half blood, and that of re-united parcenery and disjoined parcenery, 
must be understood. On failure of the brother’s grandson* the father's daughter’s son 
is the successor: whether lie be the son of the sister of the whole blood, or the son of a 
sister of the half blood.* If there be none, tlm father’s own. brother is heir ; or, in default 
of such, the father’s half brother. On failure of these, the succession devolves in order 
on the son of the father’s whole brother, on the son of his haif brother, on the grandson 
of bis whole brother, and on the grandson of his half brother* In default of these, the 
paternal grandfather’s daughter’s son inherits ; and, in this instance also, whether he 
be son of the father’s own sister or son of the father’s half sister : and, in like manner^ 
[the whole blood and half blood inherit alike] in the subsequent instance of the succes- 
sion devolving on the son of the great-grandfather’s daughter. On failure of these heirs,, 
the paternal grandfather is the successor. If he be dead, the paternal grandmother 
inherits. If she be deceased, the paternal grandfather’s own brother, his half brother, 
their sons, arid grandsons, and the great-grandfather’s daughter’s son are successively 
heirs. On failure of all such kindred, who present oblations in which the deceased owner 
may participate, the succession devolves on the maternal unclef and the rest, who pre- 
sent oblations which the deceased was bound to offer. In default of these, the heritage 
goes to the son of the owner’s maternal aunt. Or, failing him, it passes successively 
to the son and grandson of the maternal uncle.j On failure of these, the right of inhe- 
ritance accrues to the remote kindred in the descending line, who present the residue 
of oblations to ancestors with whom the deceased owner may participate; namely, to the 
grandson’s grandson and other descendants for three generations in succession. In de- 
fault of these, the inheritance returns to the ascending line of distant kindred, by whom 
oblations are offered, of which the deceased owner may partake ; namely, to the off- 
spring of the paternal grandfather’s grandfather and other ancestors, in the order of 
proximity. On failure of these, the succession devolves onthe Samanodakas or kindred 
allied by a common oblation of water. In default of them, the spiritual preceptor is 
heir; or, if he fee dead, the pupil; or, failing him, the fellow-student in theology. If 
there be none, the inheritance devolves successively on a person bearing the family 
name, and on one descendant- from the same patriarch, in either case being an inhabi- 
tant of the same, village* On failure of all relatives as here specified, [the property de- 
volves on Br&hmapas learned in the three Vedas and endowed with other requisite qua- 
lities :§ and, in default. of such,] the king shall take the escheat, excepting however the 
property of a Bmhnaana. But the priests, who have read the three Vedas and possess 
other requisite qualities, shall take the wealth of a deceased Br&hmana. 

Bo the goods of an anchoret shall devolve on another hermit considered as his bro- 
ther and serving the same holy place. In like manner the goods of an ascetic shall fee 
inherited by his virtuous pupil : and the preceptor shall obtain the goods of a professed 
student. But the wealth ol a temporary student is taken by Ins father or other heir. 
Such is the abridged statement of the law of inheritance. £ rlkfshga. 

Remark by the Translator . 

The son and grandson of the maternal uncle ought to precede the son of the mater* 
mi aunt, by the analogy of the rule of inheritance on the father’s side. But three col- 
lated copies of £Hkrshna ? $ commentary agree in stating the order of succession as here 
exhibited. On the other hand the same author, in his original treatise on inheritance 

■.* The son of the proprietor’s own sister, and the son of Isis half sister, have an equal 
right, of inheritance; according to A'charya Chud&manh ^rlkrshna, Krama-sangraha. 

f The maternal grandfather inherits before his son the maternal uncle,, according 
to the Diya-fcatva of Raghunandana and Krama-sangraha of yrlkrsinia. 

Bee the note subjoined to- this summary, 

§ Krama-sangraha. 

' ft - 1 


m 
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CHAPTER XII. 


On a second partition of properly after the re-union 
of co-parceners. 


# l . When par- 1 * Next the partition of t he property of re-united 
tition is again co-parceners* is explained. On that subject Maim and 
Vishnu say. fl If brethren, once divided and living 
»hares CC iS be again together as parceners, make a second partition, 
equal. ** ” tile shares must in that case be equal : there is not in 

So Menu, &c. this instance n-ny right of primogeniture.”* 

entitled Ivrama-sangraha, exhibits the succession on the mother’s side in the following 
order: c first the maternal grandfather; next the maternal uncle; then the maternal 
uncle’s son; after him, the maternal uncle’s son’s son ; and subsequenlly the maternal 
grandfather’s daughter’s son : [on failure of these, the maternal great-grandfather, his 
son, his son’s son, his son’s grandson, and his daughter’s son : agate, on failure of these* 
the maternal grandfather’s grandfather, his son, his son’s son, his son’s grandson and 
his daughter’s son.fj It must be remarked, however, that the text of frfklshna’s 
treatise, according to "some copies, of it, interposes the mother’s sister’s son between the 
maternal uncle and ids son. But that is an evident mistake; for the mother’s sister’s 
son is the same with the maternal grandfather’s daughter’s son, who is placed by the 
same author after the maternal uncle’s grandson. 

The author of the Duya-mrnaya states the succession differently : viz. c First the 
maternal uncle ; then the maternal uncle’s son; next the maternal grandfather; after 
him, the mother’s sister’s son; subsequently the maternal uncle’s son’s son; and lastly 
the maternal great-grandfather.’ He gives reasons founded on the number of obla- 
tions deemed beneficial to the deceased owner. 

Jagarmatha Tarkapanciianana intimates the opinion, that the son of a son’s daugh- 
ter, or of a grandson’s daughter, or of a niece, or of a nephew’s daughter, are en- 
titled to the succession before the maternal grandfather. (Digest of Hmdfi law, Vol. 
IV. p. .230.) ' ’ J 

I find nothing else upon the subject in other writers,©! the Bengal school; and, 
amidst this disagreement of authors, I should be inclined to give the preference to the 
authority of (Jlrikfsh jut’s Krama-saogruha; because the order of succession on the 
mother's side, as there stated, follows the analogy of the rule of inheritance on the 
father’s side. C, 


ANNOTATIONS. 

1, Property of re-united co -parceners.] According to the doctrine of those who 
contend for a general property of co-parceners in the aggregate estate, re-united property 
is weaHh in which aa aggregate property is raised by the annulment of previously 
•vested several rights, through a stipulation or agreement with a father, brethren, kk 
concluded' subsequently to partition with one accord, to this effect * the wealth, which 
Is thine, is mine* and that, which is mine, is thine.’ But, according to .the author’s 
doctrine, it is wealth in which undistinguished several rights are raised by the annul- 
ment of. the previous several rights through a stipulation as above-mentioned, 
^rikfshm . 

* Manu; 9. 210. Vishnu, IS. 41. 

, i That part- of the text which is enclosed between crotchets is wanting in some 
copies of the Krama-sangrnha, ■' ' 
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2, Thai is, the 
superior allotment 
in right o i primo- 
geniture is forbid- 
den, 

A passage of 
Vfuaspnli con- 
firms tiiis cou- 
nt ruction. 


The shares must he equal.] This supposes re-iuiiun of brothers 
belonging to the same tribe. But, in the case of as- 
sociation of brothers appertaining, the one to the 
sacerdotal, and the other to the military tribe, the rule 
of distribution must be understood to conform with 
the original allotment of shares : for the text is in- 
tended only to forbid an elder brother’s superior por- 
tion as before allotted to him. Accordingly [since 
unequal partition, regulated by dSlfbreu.ee of tribes, is 
not denied ;*] Vrhaspati. saying £t Among brethren, 
who, being once separated, again live together through 
mutual affection, there is no right of primogeniture when partition is 
again made prohibits only the assignment of a superior share to the 
eldest, but does not ordain equality of allotments. 


3, Definition of 
“re-united co-par- 
coner,” in a pass- 
age of Vfhaspati. 


■L It is re- 
stricted to certain 
relations : father 
and son ; brothers, 
uncle and nephew. 


3. Re-united co-parceners are described by Virhas- 
pati : “ He. who, being once separated, dwells again, 
through affection, with his father, brother or paternal 
uncle, is termed re-united.” 

4. A special association, among persons other 
than the relations hero enumerated, is not to be ac- 
knowledged as a re-union of parceners : tor the enume- 
ration would be unmeaning. 


5. Other rules 
hold goad in this 
as in any parti- 
tion among bro- 
thers. 


5. Other particular rules, which have been set 
forth under the head of partition 'among brothers, 
must be observed in this case also. 


.. n i - t>. Thus has the right of a re-united parcener 

h. Lonciusjon, , 7 . « ° A 

been explained. 


CHAPTER XII 1. 


On the distribution of effects concealed. 


1- The distribution of Unit, which was concealed at the time 


1. If effects have 
beer* concealed 
and be discovered, 
they are subject 
to distribution as 
ordained byMaau. 


of partition and is afterwards discovered, shall be 
now taught. On that subject Mann says, “ When all 
the debts and wealth have been justly distributed 
according to law, any thing, which may be after- 
wards discovered, shall be subject to an equal distri- 
bution / 1 'f 


ANNOTATIONS. 

'6, Other particular rules.] Wealth, acquired ■without use of the joint stock, 
belongs to the acquirer exclusively, and is not shared by the rest : but, iu the instance 
of the gains of science, such of the brethren as are equally or more learned participate ; 

■ ■* <?rikrsbna aqd Achyuta, f Mann, U. 218 * 
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' 2. The division, of it should be precisely similar to that which had 
% The second been previously made ; and a less share is not to he 
distribution is given, nor no share, to the person who concealed the 
made on the same property, as a punishment of his concealment. Such is 
principles with ^] ie llleaa : Tl o' of the sentence "shall be subject to an 
equal distribution; ’ Nor is the text intended to enjoin 
the allotment of equal shares of the property to all the parceners : for 
there is no reason for prohibiting the deduction in fa vour of the eldest, 
and so forth : and it would follow, that brothers belonging, one to the 
sacerdotal, another to the military, and the rest to oilier tribes, would 
have equal shares. 

.3, Thus Yajiiii\iijkya. says, "Effects, which have been withheld 
X A passage by one co-heir from another, and which are disco- 
of # Yajfiavulkyn. vered after the separation, let them again divide in 
confirms this. equal shares : this is a settled rule.”* 

4, So, Katyayana declares [by the close of the follo wing text/f] that 
4. K&tyavana a division shall be again made of that which has been 
directs what" has distributed in m undue manner. "What has been 
been ill distribu- concealed by one of the co-heirs, and is afterwards 
ted, to be divided discovered, let the sons, if the father be deceased, divide 
equally with, their brethren. Effects, which are with- 
held by them from each other, and property which has been ill distri- 
buted, being subsequently discovered, let them divide in equal shares. 
So Bhrgu has ordained,” 

• 5, But a fair 5. But the maxim, " Once is. the partition of 
distribution is inheritance madej’J relates to the case of a fair distri- 
bution. 

0. “ Being subsequently discovered.”] The mean- 
ing is, that what has been already divided, is not to be 
again distributed. 

aireah. 


conclusive. 

6. And what 
has been already 
justly divided, U 
not distributed 


ANNOTATIONS. 

and, in the case of wealth acquired with the use of the joint stock, all partake. These 
ami wilier special rules, .set forth under t he head of partition among brethren, must ba 
observed also In the case of partition an or re-union. 9 r ^Asbna. 

2. For there is no reason.] Since the text is significant as obviating a supposi- 
tion, that the whhhohkr of the effects shall have a smaller share, or none, it is illogical 
make it a restriction of the precept for allowing a deduction of a twentieth part and 
so forth to the eldest, &e. < r , dki‘skna. 

Since the sentence, "shall be subject to an equal distribution,” is pertinent as 
grounded m the reasons here stated ; it is wrong to make it a restriction of a different 
text. Achyuia. ■ 

. If a younger brother be the person who withholds the effects, the eldest:, though 
faultless, whoiiid have less than his regular share, and the youngest more. This objec» 
lion is also to be understood. Bagh. on, D&ya-bh&ga. 

The Mitakshar^, Shkpani, Kuffukabhatfa and others maintain the' doctrine which 
h here opposed* Bagk ibii 

Vijnavalkya, 2. .U&, f ^dkisbna, j: Mam?, 9, 1.7, 
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7'. Katya,}' an a. 
-provides, that vio- 
lence shall not he 
■Jtsrd to comp A 
.rrstitution of 
effects withheld ; 
nor shall fJi« co- 
heir vanhc guod 
vdiat he has con- 
sumed. 


7. So Katyayana .says. -* EfiecU which ' have 
been, taken by a kinsman, ha shall not be compelled by 
violence to restore: and the consumption of tmsepara- 
ted kinsmen, they shall not be required, to make good.” 
By gentle means, and not by violence, a kinsman shall 
be made to restore the effects taken by him. But what 
has been consumed by a co-heir during co-pareenery 
over and above Ills due proportion, he shall not be re- 
quired to make good. 


8, In answer to those authors, who contend, that, In this case, m 
8 ln*‘r*nnrcnt ^ iCre ^ ,e property of another in the common effects, 
r.t'iiinsfc die doc- who embezzles them, is a thief and of course a 
tnne, that, embez- sinner, the following argument is propounded : since 
aiement of com- the received import of the term conveys, that a thief 
sin -11 property is a j s he, who usurps a right in the property of another, 
*' lC 1 * without a title [by gift, sale or other act of the owner,*] 

being clearly conscious, that the tiling belongs to another; but, in the 
present case, the person cannot distinguish * this is mine and that is 
another’s/ for the goods are undivided ; therefore, as donation is com- 
plete then only, when the owner, conscious that the thing is his, relin- 
quishes it with a view to its becoming the property of another person, 
and that other person is sensible of his property, apprehending ‘ this is 
become mine / but that cannot occur in respect to common goods, and 
therefore common property is pronounced unfit to be given : so theft 
likewise is complete by the consciousness that ‘this is not mine, but 
another’s therefore the crime of theft is not imputable to the net of 
embezzling what is common. 

9. But the term embezzlement or withholding (apahara) signifies 
o t.t . . concealment : and concealment is not exactly theft : 

is not theft. for the word theft is in use for an unconcealed taking. 

Thus Katy£yana says, “ The taking of another’s goods, 
whether privately or openly, by night or by day, is termed theft.” 
Accordingly [since the concealment of common property is not theft, f] 
it has been before declared, that the witliholdcr of the goods shall not 
be compelled by violence to restore them. (£J 7.) But, if it were a theft 
{in him who withholds common property 4;] then, under the text which 
directs, that “ Having compelled the thief to restore the stolen goods, 
the king should smite him by various modes of condign punishment :’ J § 
admitting even that ho should bo .made to restore the goods by gentle 
means, still the smiting of him would be indispensable. 

10. Accordingly 10. This too [namely that such is the definition 
die person enb of theft, jj] appears* from the sages authorizing the 
bpzzling has nev- allotment of a share even to the withholder of common 

SSe hiSreSU ' P ro P eii y- 


* ydri'shria. i frikishna. ^rlkr&hiia. 

t Yaj'Safaikja; 288. ' !? Adiyuta and f riktabna. 
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,11, Accordingly it is observed by Vicvarupa, ‘“The crime of theft 
1L Vitjvarupa’s is not here imputable ; for the recital of the text 
opinion is conso- obviates that supposition; 1 His meaning is, because 
nmti to this, tlie sense of the verb to steal is not applicable to the 
ease. 


12. Hence also it is remarked by Jifcendriya, in the chapter on 
12 ^ so . expiation and penance, that 4 if a man seize gold ap~ 
Jiteadriya’s/ ' ) pertaining to another by mistake for iron or other 

^ v "' matter [of little value ;] or something which is not 

gold, mistaking it for this substance ; or a thing resembling some 
chattel of his own but l»elcmging to another person, by mistake for his 
own ; in all these cases there is not a complete seizure [or wilful taking 
of the gold :] for, iu those several instances, there is not a knowledge 
of its belonging to another person, being such as the thing in fact isf 
In like manner, in the present instance also, [viz. in that of common 
property,*] the same holds good : for, previous to partition, a discrimi- 
native property, referrible to particular persons relatively to particular 
things, is not perceived. Consequently there is not in this case a com- 
plete theft. 


ANNOTATIONS. ■ 

12,. Consequently there is not in this case a complete theft.] liaghunandaiia con- 
tests this reasoning, without however materially differing as . to the result. He says, 

* It is the doctrine of Jit end riy a, and of the authors of the Daya-bbaga and Pray a* 
jchitta-Viveka, that, if goods be taken knowing them to be another's, tlic crime of theft 
is committed; but that crime is not imputable to one who uses them by a mistake m 
to the substance. Tueir assertion, that the appropriation of another’s property by 
mistake for his own is not theft, appears unsatisfactory: for it is at variance with the 
story of Nfga in the Bhagavata. “A cow, belonging to a certain eminent priest, 
strayed into my herd of kine, and being confounded with them was given by me, igno- 
rant of the circumstance, to a man of the sacerdotal tribe. The owner, seeing her led 
away, claimed her for his own; and the other replied, she is mine by gift; Niga gave 
her to me. The priests, com ending, addressed me, setting forth their claims: you are 
the giver, said the one; the lawless taker, said the other. Hearing this, I was con- 
founded. For that sin was I transformed into a lizard; since which time I have seen 
myself, 0 prince, in this degraded form 

‘But, if many rings belonging to diverse persons be mixed together, it is no theft 
if one sell another's ring by mistake for his own, in consequence of their similarity; for 
they were placed together under the conviction, that, in the case of many articles which 
have no discriminative mark, as cowries or the like, belonging to different persons, 
being intermixed, no offence is committed if they be reciprocally used by a sort of bar- 
ter; else a person would not do ^so, [he would not place them together, $1 under the 
apprehension of offence. The following passage of the Matsya purana relates to this 
mm: “ The man, who, through ignorance, makes a sale of another man's chattels, is ■ 
faultless ; but, wilfully doing so, he^ merits punishment as a robber.” Therefore, the 
disposal «£ chattels belonging exclusively to another person, without such person’s eon* 
/spL and with the reflection, “ this is mine and shall be disposed of according to my 
pleasure,” is theft. Sometimes it is mental, being a resolution only. In other instances 
it is 'corporeal, as an actual gift or sale. But such [a theft §1 cannot happen in the ease 
■ of the goods of undivided brethren; for it cannot be distinctly ascertained “this is mine 
and ■that is another’s.” Accordingly [since there is no theft,])] Kdtyayana says, “ Effects 
which hate been taken, &c.” (§ 7/fiiere taken [or more literally embezzled], is used 
metaphorically, * 

* £rikrrim f frbbh&gavata, 10. M* % Ka^ir&ma, § Ka§ir;ima, |1 
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1 3. . Or, admitting that it is a theft, the guilt of robbery is not ioeur*- 
n A dmifctin^ ret ^ : ^ or ^ ie a ^ 0W8 a share even to the person who 

k to be^heft/ the embezzles the property. Else, in the ease of embezzl- 
guilt is not incur- ing gold or other valuable effects, the offender, being - 
■ml- degraded from his tribe, would have no allotment. ■ 

14 If it be alleged, that, since there is no text expressly author- 
izing the allotment of a share to the thief who has 
H. A u objection embezzled gold to an amount sufficient to cause his 
answered. degradation from his tribe, the rule for the allotment 

of a share is presumed to be applicable to the ease of theft of other 
effects : but why may not the law which forbids the stealing of gold or 
the like, be the rather considered as relating only to goods appertaining 
to another, and not common ? Still, however, there is no proof or 
authority on which to ground the selection [of one of these restrictions 
in preference to the other.] The answer to this alleged objection is as 
follows : in the legal definition, “ the taking of another's goods is 
theft,”* “ another’s” signifies appertaining to a different person to the 
utter exclusion of any right of his own ; for, of two sorts of property, 
common and several, the notion of several property is most readily pre- 
sented. Therefore the proposition is similar to that which provides for 
the previous performance of a sacrifice, [preparatory to the sacrifice 
with the add asclepias,f ] where cm oblation, such as is presented at the 
full of the moon, intends particularly the offering of a cake of ground 
rice, as used at the Agnlshoma [one of the ceremonies performed at that 
period,] and not the oblation of liquid butter, as practised at the 
tlpansu-yaga, for this is common to the Agnlshoma and to sacrifices 
bearing other denominations. 

15 JK! oka’s IS* Accordingly [since it is not theft;}] there is no 

concurrence infer- censure anywhere expressed in Baloka on such a sub- 
red. ject [viz. in regard to the taking of common property.§] 

ANNOTATIONS. 

'Thus also there is no offence in taking a treasure which is found. .For it, is' a 
thing of vshich the owner is lost, 

* There is not a similar [innocencylj] in the case of associated traders: for no text 
indicates it On the contrary, it is directed by a passage of Y&jnavalkya (2, 264), that 
a fraudulent partner shall be dismissed without profit. Traders have not, as in the 
instance of inherited effects, a property vested in several persons relatively to the same 
chattel But, by reason of intermixture, the property in the goods is uncertain.* 

14. An oblation such as is presented at the full of the moon, intends particularly the 
offering of a cake of ground rice,] Two sorts of oblations are commonly used at dif- 
ferent sacrifices. One, which is the simplest, consists of clarified butter only ; the other, 
termed purodasa, is a cake of ground rice kneaded with hot water into the form of a 
tortoise and roasted on a specific number of potsherds before one of the consecrated 
fires ; it is then smeared with clarified butter, and presented as a bumf offering in the 
second consecrated fire. 

15. Accordingly since it is not theft.] The, author has, in this disquisition, relied 
on the doctrine of those who maintain a general property vested in the co-parceners 
over the aggregate estate. But, according to his own doctrine of several rights to 
portions of the estate, it is difficult, even with all this laborious argument, to obviate 
the inference of theft. 9 r fkfshna, 

* Katyayana. 'Vide supra. § 9, f Achyuta. J 9rlkrshm, 

■■ § Achyuta and 5'rikfshm, * !j Achyuta, 
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, A(1. It is a remark of Bala, that, as in the instance of green and 
16 A remark black kidney beans*' in relation to sacrifices, where 
confuted. * * ** it might he supposed, that black kidney beans would 
be a. fit substitute when green kidney beans are not 
procurable, hut the use of such beans is prohibited by an express pas- 
sage of scripture which, declares that black kidney beans are unfit to be 
employed at sacrifices; so, notwithstanding the taking of that which is, 
and that which is not, his own, [being common,] is permitted, still the 
taking of what exclusively is not Ids own is forbidden : this is puerile ; 
for the definition of theft" as above explained, is not applicable [to the 
case of embezzlement of common property .+■ j It cannot be affirmed, that 
black kidney beans are unemployed in sacrifices ; although, ground 
particles of green beans, intermixed with black beans, be employed : 
for, In such case, mixed black beans appear to be used at the sacrifice. 

17. Tims lias partition of e fleets concealed by. 
/. .'one usion. <* 0 .p. | remi ors from each other, been discussed. 


CHAPTER XIV. 


On the mcsrtainmeM of a contested partition . 


1. The determination of a doubt, regarding the fact of a partition 
I. Mode of as- having been made, is next explained. On that subject 
certaming the fact Narada says, “ If a question arise among co-heirs in 
of partition, sfcat- regard to the fact of partition, it must be ascertained 
edby Narada, by the evidence of kinsmen, by the record of the dis- 
tribution, or by the separate transaction of affairs/' (u)J 


ANNOTATIONS. 

16. It; is a remark of Bala.] In the silence of the commentators, it appears un- 
certain whet her this be the name of an author ; and who! her the person, noticed in the 
preceding paragraph under the name of Baioka, he intended : or whether the meaning 
be, * it is the remark of a child (Mia) / it is puerile. 

As in the instance of green and of black kidney beans.] The author here adverts to 
the reasoning contained in ihe Mimansa, 6. 3. 6. Vide Mitaksiiara C. L § 9. § 11. 

■ X. By the record of tlie distribution.] Achyuta and (/rikfshna notice a variation in. 
the reading of the text bhogalekhyeua* in place of bliagalek hyena. Their exposition of 
tb#t Reading is * by occupancy or by a writing/ In the va ious quotations of 'this passage 
in numerous compilations, no other hint cl* such a reading has been found t except in 
Bfiam.4)hatta f s commentary on the Mitaksbara. 

■ Jlm»ta«mbana makes subsequent mention (f 5.) of another unauthorized variation 
of the, text.', - 


, * Mudga, Phaseolus Mungo, green kidney beans* M&sl% Phaseolus max. v. 
radiatus ; black kidney beans., 

t Crfkfshna. ' ' "i NamAa* 13, 36. (a) See 1 Mori Pig. 483.— Ed. 
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2, The mention of kinsmen is intended to show, that, if such’ be 
j Exposition of forthcoming, other persons should not be made 
liis text! ' witnesses. Accordingly [since a recourse to other 
A similar passage witnesses is forbidden when kinsmen are forth com* 
of Yiijuuvaikya. ing;*] Yaj il&valkya says, Wh on partition is denied, 
the fact of it may be ascertained by the evidence of kinsmen, relatives 
and witnesses, and bv written proof ; or by separate possession of house 
or fieldft 

S. In the first place “ kinsmen 5 or persons allied by community 
$ Order ia °f funeral oblations, are witnesses. On failure of them, 
which the various relatives, as signified by the term baudhu. ^ In default 
proofs are admits** of these, strangers may be witnesses. For, if" they were 
equally admissible, the specific mention of “kinsmen” 
and “ relatives’ 5 would be unmeaning; since they are comprehended 
under the : term “ witnesses/ 

4. Hence also Qankha says, Should a doubt arise on the subject 
4. A passage of of a partition of the wealth of kindred, the family may 

gaukiia expound- give evidence, if the matter be not known to the rela- 
bel. tions sprung from the same race/’ <f Relations sprung 

from the same race 55 are ‘kinsmen.* If the matter be not known to 
them, “ the family 55 or relatives [as the maternal uncles and the rest/] 
map give evidence : but not a. stranger [while a person of the family 
can bear testimony-!] But, if these also be uninformed., any othdr person 
may be a witness. 

5. Accordingly, kinsmen are stated by Narada (§ 1.) as the 
15. The reading chief evidences ; and a different reading, jn&rbhiK, 

of Narada’s text ‘persons acquainted with the matter/ [instead of 
confirmed, jn&tibhiK, ‘kinsmen/] is unfounded. 

6. Next the proof is by written evidence : but written proof is 

6. Written evi- P a general] superior to oral testimony ; being so de» 

deuce in this case dared [by an express passage of law : Testimony is 
some after oral better than presumption ; and writing is better than 
evidence. oral evidence/ jj] 

7. In the next place, the proof is by the circumstance of separate 

7 , pre- transaction of affairs (| 1.) as it is stated by Narada, 

smnptive proof is “ Gift and acceptance of gift, cattle, grain, house, land 
admitted ^ as di- and attendants, must be considered as distinct among 
reefced by ftarada: separated, brethren, as also diet, religious duties. 


ANNOTATIONS. 

7. With, their co-heirs- ] This is according to the reading of the text, as it is' 
expounded in the SmrtbchananM. But copies of Jfmutawahana exhibit svarithat&H' 
‘with their -own wealth/ instead of svariktfc£shu ‘with their cu-heirs/ or aiharikfchhiam 
the correspondent reading which occurs in the Ratnakara. As neither dim&ta-vahana, 
nor his commentators, explain the passage, it has been thought expedient to follow the. 
reading which preserves the best sense. 


* ^ilkfskna. f Y&jfmvalkva, 2„ ISO. 1; Yiramitrodaya. ' 

§ Prikfshna, il Achyuta and (yrlkfahna. 

si ' 
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income and expenditure. Separated, not unseparated, brethren may 
reciprocally bear testimony, become sureties, bestow gifts and accept, 
presents. Those, by whom such matters are publicly transacted with 
their co-heirs, may be known to be separate even without- written, 
evidence.”* 


8. So Vihaspati : “ A violent crime, immovable property, a de- 
8 a hr Vf- P os ^> &nd a previous partition among co-heirs, may 
haspatiT * be ascertained by presumptive proof, if there be neither 

writing nor witnesses. The exertion of force, a blow, 
or the plunder, may be evidence of a violent crime ; possession of the 
land may be proof of property ; and separate wealth is an argument of 
partition. They, who have their income, expenditure and wealth dis- 
tinct, and have mutual transactions of money-lending and traffic, are 
undoubtedly separate. 


9. One brother gives and another accepts, or they have separate 
f> j, . house and land, or their income and expenditure [of 

Hau of the text. ' wealthf] and abode are separate ; or, when a loan or 
other affair is transacted by one, another is made 
witness to it, or becomes surety ; or they have mutual transactions of 
money-lending or the like ; or one, having bought certain goods from 
another person, sells it for traffic to his brother ; in these and similar 
instances, since any such act can only take place among divided 
brethren, a presumption of partition is deduced from it by the intelli- 
gent. 

10. It is not to be concluded from the use of the plural number 
10, Any one of in the phrase “by whom such matters are transacted” 

the stated proofs (§ 7.), that the concurrence of all those circumstances 
is sufficient. is required. For these texts are founded on reason ; 
and the reason is equally applicable in every several instance. 


11. Presumptive 
proof is admitted 
for want of direct 
evidence. 


1 1 . By saying “ if there be neither writing nor 
witnesses ” * (§ 8.) it is intimated, that presumptive 
proof is to be admitted only in default of written and 
oral evidence. 


ANNOTATIONS. 

8. Exertion of force, a Wow, &c.] The commentary of 9 r &rshn& confirms and 
explains the reading, as exhibited in Jlmuta-valiana’s quotation. Bat, in the Smrii- 
ohaudrika, the text is read and interpreted yulanubandha ‘ a family fend, 5 instead of 
; balAnubandha * an exertion of force/ and Yyaghaia is expounded * rivakhip* instead 
of * mark of a Wow. 5 " 

11*.. By saying “'if there be neither writing nor witnesses. 51 ] This remark confirms 
the reading of the passage, as exhibited in the text. But, itx the- Bmxi i-cfoancMka, it is 
read “if there be no witnesses f na syur yatra cha sAkshmaH ; in place of m syatam 
.Patra*sakslnnau, 


* Narad a. 13 .33, 40, f^rikrshpa. 
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CHAPTER XV. 


Peroration . 


1- Gratification cannot be afforded in this work, to those whose 
comprehension of the principles of the law of inheritance is impeded by 
submission to the authority of teachers : but the authors labour has 
been devoted to reconcile the doctrines of sages whose intellect was 
governed by evidence [of holy writ.] 

2, This treatise, composed by Jfmuta-vShana, should be consid- 
ered as adapted to clear the doubts which arise from the various inter- 
pretations' of preceding authors, 

3. Thus, in the Dharmaratna, or gem of the law, composed by 
the great doctor the fortunate Jimuta-vahana, the DSya-bhaga, or law 
of inheritance, is finished. 


ANNOTATIONS. 

1. The authority of teachers.] As {klkara-micra and the rest, $rfkrslim. 

Sages whose intellect. &c.] Acbyuta and frlkishna notice another reading of this 
passage, manisha sambad^ instead of munlnam sambade. According to that reading, 
the sense is “ devoted to reconcile the doctrines of those who attend to proof and 
demonstration. 5 * 
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SECTION L ■ 

Definition of Inherit an and of Partition. — Disquisition on 

Draper t tj. 


L Evidence, human and divine, has been thus explained with 
L Subject pro- [its various] distinctions ; the partition of heritage is 
posed, now propounded by the image of holiness. 

2. Hero the term heritage (day a) signifies that wealth, which 
% Inheritance becomes the property of another, solely by reason of 
defined. relation [o the owner. 


ANNOTATIONS. 

1, Evidence human and divine.] Intending to expound with, great care the chap- 
ter on inheritance, the author snows by this verse the connexion of the first and second 
volumes of the book, Suhodhmt 

The image of holiness.] Yajnavalkya, bearing the title of contemplative saint 
(Yogl^vara,) and here termed the image of holiness (Yogamarti.) Balam-Bhajita. 

S. Solely by reason of relation.] " Solely 3 excludes any other cause, Buck as pur* 
■chase or the like. u Relation,” or the relative condition of parent and offspring and 
so forth, must be understood of that other person, a son or kinsman, with reference to 
the .owner of the wealth. Balum-Bhatta. 

■ The meaning is this. Wealth, which becomes- the properly, of another, (as a son or 
other person hearing’ rihtiop,) in right of the relation of offspring and parent or the 
like, which he bears to his father or. other relative who is owner of that wealth, is 
signified by the term heritage* Snbodhinf. 
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;j. it is of two sorts: uiiobstnicfceil (Apnitibaiirihn,) ur liable to 
It 5s | itiea | obstruction (Sapratibaridlm.) The wealth of the lather 


w collateral. or oi the paternal grandfather, becomes the property of 
his sons or of his grandsons, in right of their being his 
sons or grandsons : and that is an inheritance not liable to obstruction. 
But property devolves on parents (or uncles,) brothers and the rest, upon 
the demise of the owner, if there be no male issue : and thus the actual 
existence of a son and the survival of the owner are impediments to 
the succession ; and, on their ceasing, the property devolves [on the 
successor] in right of his being uncle or brother. This is an inheritance 
subject to obstruction. The same holds good in respect of their sons 
and other [descendants.] 


4, Partition (vibhSga) is the adjustment of divers rights regard™ 
4. Partition de- ' m g the whole, by distributing them on particular per- 
lined. fcions of the aggregate. 


5. Entertaining the same opinion, NSrada says, “ Where a divi- 
5. 'NAradft dcs- sion of the paternal estate is instituted by sons, that 
eribes this head becomes a topic of litigation called by the wise par- 
of actions. tition of heritage/’*' “ .Paternal” here implies any rela- 

tion, which is a cause of property v By sons” indicates propinquity 
in general 


ANNOTATIONS. 

3. In. right of their being his sons or grandsons.] A son and a grandson have 
property in tile wealth of a father and of a paternal grandfather, without supposition of 
any other cause but themselves. Theirs consequently is inheritance not subject to 
obstruction. Sabodhint 

Property devolves on parents, &c. ] Yieve^vara-BhaHa reads cc parents, brothers 
and ** the rest’ 1 ( pit r- b h rat nidi n am ) and expounds it f both parents, as well as brothers 
and so forth/ B&Iam* BhaUa writes and interprets ‘an uncle and a brother or the 
like/ (pitf vya-bh r&fcradlnam ;) but notices the other reading. Both arc countenanced 
by different copies of the text. 

The same holds good, in respect of their sons, &c/j Here the sons or other descend- 
ants of the son and grandson are intended. The meaning is this : if relatives of the 
owner be forthcoming, the succession of one, whose relation to the owner was immediate, 
is inheritance not liable to obstruction: but the succession of one, whose relation to 
the owner was mediate or remote, is inheritance subject to obstruction, if immediate 
relatives exist. Subodhini 

In respect of their sons, &c. ] Meaning sons mid other descendants of sons and 
grandsons, as well as of uncles amt the rest. If relatives of the owner ba forthcoming, 
the succession of one, whose relation was immediate, comes under the first sort ; or 
mediate, under the second. Balain-Bhafcfca. 

4 Partition is the adjustment of divers rights.] The adjustment, or special allot- 
ment severally, of two or more rights, vested in sons or others, relative to the whole 
undivided estate 4 , by referring or applying those rights to parcels or particular portions 
of the aggregate, is what the word ; partition’ signifies. Subodhiui and Balam-Bhatpu 

5. 4t When division of the paternal estate, 53 &c-] Considerable variations occur 
in this text as cited by different authors. It is here read paitrasya ; and Balam-Bhafta 
states the etymology of palfcra signifying 5 of or belonging to a father.’ He censures 
the reading in the Kalpataru, pi try as ya, m ungrammatical It is read in the Madana- 


* Narnia, 13, h 
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6. Topics inelud 
ed in it, 

■ What is pro- 
perty ? . 


7, Does it arise 
from partition, or 
pre-exist ? and is 
it ^ inferred from 
spiritual or tem- 
poral proof r 


The points to be explained under this [head of inheritance*], 

are. at what him a Haw anrl bv whrmv a. Jsj 


are, at what time, how, and by whom, a partition is 
to be made, of what. The time, the manner, and the 
persons, when, in which, and by whom, it may be 
made, will be explained in the course of interpreting 
stanzas on those subjects respectively. What that is, 
f which, a partition takes place, is here considered. 

7. Does property arise from partition 2 or does partition of pre- 

existent property take place ? Under this [head of dis - 
cussion, j-] proprietary right is itself necessarily ex- 
plained : [and the question is j Whether property be 

deduced from the sacred institutes alone, or from other 
[and temporal] proof. 

8. | It is alleged, that] the inferring of property from the sacred 
8, Property sup- code alone is right, on account of the text of Gautama ; 

posed to be spiri- u An owner is by inheritance, purchase, partition. 


t uni. 


seizure, t or finding.§ Acceptance is for a BrShmana. 


ANNOTATIONS. 

raina, pitrdd6K ‘ of a father;, &e.* Other variations occur upon other terms of the text : 
which, is here read tanayaiH. for putraiH ; kalpyatc for prakalpyatd ; and vyavah^ra- 
padarn for tad-vivdda-padam. The last in noticed by the commentator Balam-Bhatta. 
A disagreement also occurs respecting the pronoun yatra, for which some substitute 
yas tu,' and others yat tu. See Jlmufca-vahana C. 1. § 2, 

Paternal here implies, &c.] Tne meaning, here expressed, is that the word 
; £ paternal” as it stands in Narad As text, intends what has been termed [by the author 
in his definition of heritage,] ‘relation to the owner, a reason of property.* Subodhinl. 

It intends any relation to the owner, as before mentioned, which becomes a cause 
of property ; and it consequently includes the paternal grandfather and other [predeces- 
sors.] The author accordingly observes, ‘that “by sous” indicates propinquity in 
general */ meaning any immediate relative. Balam-Bhatta. 

7. Does property arise from partition-] Here the inquiry is twofold : for the 
substance, winch is to be divided, is the subject of disquisition ; and the doubt is, 
whether partition be of property, or of what is not property. For the sake of this, 
another question is considered : Is pari it ion the cause of property, or not ? If it be not 
the cause of property, hut birth alone be soy then, since property is by birth, it follows 
.that partition is of property. This is one disquisition, which the author proposes by the 
question “ does property arise from partition, &c.” Another inquiry relates to the sub - 
ject of property. The; author introduces it, saying “proprietary right is explained.* 9 
Here the right of property is the subject of discussion: and the doubtls whether it 
results from the holy institutes only, or be demonstrable by other and temporal proof. 
That question the author proposes! Subodhinl 

The substance, which is to be divided, is the subject of the first disquisition. Here 
the question is, whether partition, of what is not property, be the cause of proprietary 
right ,: and thus right, arising from partition, would not "be antecedent to if, since par- 
tition, which becomes the cause of that right, had not yet taken place. Or is partition 
not the reason of property, but birth alone r and thus, since proprietary right thence 
arose, partition would be of property. This is one disquisition, which the author pro - 
poses :■ “Does property arise, $x*A He Introduces a second question, which serves 
towards the. solution of the first B&iam-Bhatta. 

8, . It is alleged' that the inferring of property from the sacred code alone is right;] 
The author here states the opponent’s argument. Subodhinl ^ 

BMam-BhaHa, f Balam-Bhatta. I Apprcbeasio, vel occupation § luveutio. 
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an additional mode; conquest torn Kslnvtviya ; gai.it for a Vai<;ya or 
Cficlra.”* For, if property were deducible from other proof, this' text 
would not be pertinent. So the precept, (“ A Brahmana, who seeks to 
obtain any thing, even by saeritioing or by instructing* from, the kand 
of a man, who liad taken what was not given to him, is considered 
precisely as a thief ;”f) which directs the punishment of such as obtain 
■valuables, by officiating at religious rites, or by other similar means, 
from a wrongdoer who has taken what was not given to him, would 
be irrelevant if property were temporal. Moreover, were property a 
worldly matter, one could not say “ My property has been wrongfully 
taken by him ” for it would belong to the taker. Or, [if it be objected 
that] the property of another was seized by this man, and it therefore 
does not become the property of the usurper : [the answer is,] then no 
doubt could exist, whether it appertain to one or to the other, any 
more than in regard to the species, whether gold, silver, or the like. 
Therefore property is a insult of holy institutes exclusively. 

9. To this the answer is, property is temporal only, for it effects 
^ Butitistem transactions relative to worldly purposes, just as rice 
poral. * " or similar substances do : but the consecrated fire and 

the like, deducible from the sacred institutes, do not 


ANNOTATIONS. 

On account of the text of Gautama-] If property were deducible from other, that 
is from temporal, proof, this passage of Gautama’s institutes would- not be pertinent, 
since it would be useless if it were a mere repetition of what was otherwise known. 
Balam-Bba.tfca. * 

For it would belong, &c.l The thing would belong to the taker ; since that relation 
would be alone the subject of perception. Balam-Bhafcta. 

Therefore property is a result of holy institutes exclusively.] If property be worldly 
it would follow, that, when the goods of one man have been seized by another, should 
the person, who has been despoiled, affirm concerning them, ec my property has been 
taken away by this man,” a doubt would not, upon hearing that, arise in the minds of 
the judges, whether it be the property of one, or of the other. As no doubt exists 
regarding the species, whether gold or something else, when gold, silver, or any other 
worldly object, is inspected ; so none would exist in regard to property, for [according 
to the supposition] it is a worldly matter. But doubt does arise. Therefore it cannot 
be affirmed, that the usurper has no property. Or [the meaning may be this] the oppo- 
nent, who contends that 'it is not the property of the captor, because that, which has 
been seized by him, is another's property, must be asked, Is there or is there not, proof, 
that property is not vested in the captor ? [The opponent] , impeaches the first part of 
the alternative: a then no doubt could exist, &c” The notion is this ; As no doubt 
arises concerning the species, when there is demonstration that it is gold or silver ; so 
likewise, in the proposed ease, no doubt could arise. Nor is the second part .of the alter- 
native admissible : for, if no evidence arise, it could not be affirmed, that the captor has 
not property- Omitting, however, this part of the reasoning, the author closes the 
adversary's argument, concluding that property is deduced solely from the sacred code,. 
Subodhinl and Bilam-Bhatta. 

8. Property is temporal only.] The author proves Ins proposition, that property 
is secular, by logical, deduction. Property is worldly for it effects transactions relative 
to worldly purposes. Whatever does effect temporal ends, is temporal : as rice and 
other similar substances. Such too is property. Therefore, it is temporal But what- 
ever Is not worldly, promotes not secular purposes as a consecrated fire and other spiri- 
tual matters. Subodhinl. 


* Gautama, 10 , 39.-42. . Vide infra. § 13. 


f Mann 8. 340,. 
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giv6 effect to actions relative to secular purposes. [It is asked] does 
not a consecrated fire effect the boiling of food ; and so, of the rest '( 
[The answer is] No ; for it is not as such, that the consecrated flame 
operates the boiling of food ; but as a tire perceptible to the senses ; 
and so, in other cases. But, here, it is not through its visible form, 
either gold or the like, that the purchase of a thing is effected, but 
through property only. That, which is not a person’s property in a 
thing, does not give effect to his traustbr of it by sale or the like. 
Besides, the use of property is seen, abo among inhabitants of barba- 
rous countries, who arc uiweqiubm.od with the practice directed in. the 
sacred code : for purchase, sale, and similar transactions are remarked 
among them. 


10, Moreover, such as are conversant with the science of reason- 
10 . This ri-.n- nig. deem regulated means of acquisition a matter of 


trine is confirmed 
by the Miituius.h 
Statement of 
the opponent’s 
opinion. 


popular recognition. In the third clause of the Lipsa 
sutra/* the venerable author has stated the adverse 
opinion, alter, [obviating] an. objection, to it, that, 4 if 
restrictions, relative to the acquisition of goods, re- 
gard the religion's ceremony, there could be no property, 
since proprietary right is not temporal [by showing, that] * the effica- 
cy of acceptance and other modes of acquisition in constituting proprie- 
Obieeiian tary right, is matter of popular recognition/ Does 
it not follow, 4 if the mode of acquiring the goods 
concern the religious ceremony, there is no right of property, and 
consequently no celebration of a sacrifice V [Answer] 
Answer. f Jt is a blunder of any one who affirms, that acquisi- 

tion does not produce a proprietary right ; since this is a contradiction 
The right due- in terms/ Accordingly, the author, having again, 
trine asserted. acknowledged property to be a popular notion, when 
he states the demonstrated doctrine, proceeds to explain the purpose of 
Purpose of the the disquisition in this manner. Therefore a breach of 
disquisition ex- the restriction affects the person, not the religious 
plained. ceremony arid the meaning of this passage is thus 


ANNOTATIONS. 

For it is not as such that the consecrated flame, &c.] A hallowed fire has two 
characters : the spiritual one ot’ consecration ; ami the worldly one of combustion. If 
effects the boiling of food in its worldly capacity as fire ; not in its spiritual onu as 
consecrated. For, if it did so in its last mentioned capacity, a secular fire, wanting the 
spiritual character of consecration, would not effect the boiling of fund. Therefore die 
objection does not hold. Then, in the proposed case, gold or other valuable would effect 
the secular purpose of sale and purchase, in its character of gold or the like, not in that 
of property. The author replies to that objection : “ it is not through its visible form 
ic.*' Besides, the use of property is observable among barbarians, to whom the oraetice 
enjoined by the' sacred institutes is unknown; and, since that cannot bt otherwise 
accounted for, there is evidence of property being secular. Suhodhini ; 

10. The li pad shtra.] The sutra, or aphorism, here quoted, is on the desire of ac- 
quisition (lipsfi), and is the second topic (ndhikarana) in the. first section (p&ia of the 
fourth hook (adhy&ia) ' of aphorisms by Jaimini, entitled Mlminsa. Subodhini and 
Balam-Bhafcfa* ■ 


• Mcm&nsih 4. 1. % 3. 
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expounded# ; 1 1 rostrhttioiis, ivsperthig iff* *i u.^i t.3< ?n of ehafiols, 

regard the religious ceremony, its eelehrabmu would perfect, with 
such property only, as was acquired consistently with" those rules ; 
and not so, if performed with wealth obtained hy infringing them ; 
and consequently, according to the adverse opinion, the laid t would 
not affect the mam if he deviated from the rule : bud according to the 
demonstrated conclusion, since Hie restriction, regarding acquisitions, 
affects the person, r lie peiformauee of the religious ceremony is com- 
plete, even with property acquired by a breach of the rule ; and it ff 
, . an offence on the part of a man, because he luiss vide 

l)(;.».i,rtiuu. ted an obligatory rule/ It is consequently acknow- 
ledged, that even, what is gained by infringing restrictions, is property : 
because, otherwise, there would, be no completion of a religious cere- 
mony. 


ANNOTATIONS. 

Xn the third clause of the; lips A sfitraj hi tb e iirsr clause (varnaka), i he distinction 
between religious ami personal purposes is examined, in fcbo .second, the inquiry is 
whether tile milking of kino and, similar preparatives be relative to the person or to 'dm 
net of religion. In the third, the question examined is whether restrictions, noticed in 
primeval revelation, as to the means of acquisition, (sueli as these, c let a 'Bvuhmana 
acquire wealth by acceptance ortho like, a Kshatriya by victory and so forth, and a 
Vaiqya, by agriculture, &c. 9 } must bo taken £s relative to the person or to the religious 
ceremony [performed by him.] Subodhiul and Balam-Bhatia. 

The position of the adversary is, that, injunctions regarding the means of acquisi- 
tion concern the religious ceremony, through the medium of the goods used by the 
agent ; for, unless that be admitted, the precept would be nugatory, because there 
would be no one whom it affected. Subodhial. 

The meaning is this : As in the case of an acquisition of goods under a precept re- 
lative to sacrifice, such as this <£ purchase the moon-plant, ,5 f the injunction regarding 
the acquisition of goods concerns the religious _ ceremony ; so does the injunction res- 
pecting acceptance and other means of acquisition. Balam-Bhatta. 

The author states an objection to this position of the adversary. The objection is 
this : the question, considered in the third clause of the Lipsa-sutra, is whether injunc- 
tions regarding acquisition of goods concern the religious ceremony or the person. The 
opponent's position is, that they concern the ceremony. That is not congruous. For, if 
the injunctions, regarding acquisition of goods, concern the religious ceremony, no pro- 
perty would arise ; since property, being spiritual, would have no worldly cause to pro- 
duce it ; and no other means are shown in scripture; and the injunctions regarding 
acquisition, being relative to the ceremony, are not relative to any thing else : thus, for 
want of property, the religious rites would not be, complete with that which was not: 
property ; and consequently the position, that injunctions, regarding acquisition of 
goods, concern the act of religion, is incongruous. Sabodbml. 

, He revives the position by answering that objection; and the notion is this : the 
injunctions, regarding acceptance and the like, accomplish property; and they will 
become -relative' to the religious ceremony through the medium ox goods adapted to the 
performance of the ceremony *. as the husking of grain, which effects the removal of 
the chaff, concerns the religious ceremony through" the medium of clean rice which is 
udlpted to the ceremony. But' the wise consider property as a worldly matter [result- 
ing from birth,] like the relation of a son to his father. Consequently there is no failure 
in the. completion, of religious rites [as supposed in the objection.] 


*' By the commentator on the Mlnutm-d ■ PrabhakftKi snrnamed Guru, 
t Soma. Aseiepias aeida, Korin 
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1 L It ,-JtouM nut be alleged, that uvon what isobtahiod by rob- 
n v . bevy aud other ndarfons means, would he property- 
■ L^or proprietary rfodit. in such instances is not recoa- 

mseu by tin-' worm : and it uisayrees with received 
practice. 

12. Thus, since property, obtained by acceptance or any other 
1 '2. Certain mrum- [suiKefom'j means, is established to be temporal ; the 
of acquisition art- acceptance of aims, as well as other [prescribed] modes 

for a 
and 
>d as 

ANNoT.VnOiSS. 

Admin fog, , i»c;ci.vc ir.jii net *oiis regarding itciMiisi* ion concern the religions 
fc.rcm my, the 'acquisition likewise p;u.si relate. to Urn ceremony ; does 'it not follow, 
kmc it relates m>I.U> anything else, 1 hut there is no such filing as property P and would 
iioi u failure of die religious ceremony ensue Y [Wherefore the adversary’s position is 
erroneous.] The author states the objection and confutes it with derision. ‘Some one 
has blundered, affirming that acquisition does not produce property,, for it is a contra • 
diction in terms.* Such is the construction of the sentence ; md the meaning is this ■ 
Acquisition, which is an accident of the acquirer, is a relation between two objects 
[the owner and. his own] like that of mother and son. Consequently, there, can be no 
acquisition without a thing to be acquired ; and it is a contradiction in terms to say 
4 arquiaition does not produce a proprietary right/ as it is to affirm * my mother is a 
barren woman.’ Suboclhinl and Balam-Bhapa. 

The demonstrated conclusion is, that, since valuables, being intended lor every 
purpose, must be relative to the person, restrictions, regarding the acquisition of them, 
must concern the person also. ihilam-Biiavia. 

The purpose of she disquisit ion under this topic of inquiry is stated. Tfc is inter- 
preted by the venerable author (Prabhakara-Guruj The implied sense is this. Accord- 
ing to the adversary’s, position, there is no offence affecting the person. Su violating the 
injunction. But the religious ceremony is not duly accomplished with goods acquired 
by a breach of the injunction. It is the religious ceremony, therefore, which is affected. 
But, according to the demonstrated doctrine, since the restrictions concern the person, 
the offence is his if lie .infringe 1 he rule ; mu* rim religious ceremony is not affected. 
Subedit ink 

The a nth or, by way of closing tin* argument, states the result as applicable to the 
subject proposed. Ti; is acknowledged by the m;du!:iim i r of the right doctrine, that 
even what its gained by infringing tin. rule, much more what is acquired by other means, 
is property. Balam-Bh&ria. 

Otherwise, that is, it a right of property in wealth acquired even by Infringing the 
rule, be not admitted ; then, since no property is temporal hecause the restrictions 
concern the religious ceremony fund that, winch 'is thus acquired, does so likewise, ] 
therefore the means of living would be unattainable, since no temporal property emild 
exist ; and consequently there could be no* religious ceremony, for there would be 
nobody to perform it. Suboclhinl and Balam-Bhatfa. 

13, It should not be alleged^ that even what h obtained by robbery.] If proper- 
ty be acknowledged in that which is acquired by infringing the restriction, might it not 
he supposed, that even what] is obtained by robbery and other nefarious means, becomes 
properly V The author obviates that objection. It does not become so. He removes 
Hie inconsequence of the reason. For the cm pin merit of it as such in sale and other 
T ruttKaetkms i$ not familiarly seen in practice. Balam-Bhaffa. 

i Thus since property obtained by acceptance, &c.] Properly being thus proved 
io be temporal, the- author successively refutes the several argument 5 before cited in 
'.'.uppon of fim H'riknr that ill? not temporal. BAIam-BhaHa. ’ 


restrict eel U> par- 
ticular 1 rihes, for 
spiritual icrtsmi- 


fur n .bKiltnmnu. i-onqnos-t- anu similar means j 
Ksliati'iy,*!. I n * ia t wl t ‘ v uml the like- for a Vaicjya, 
vrrvioe ami v.fo* rrst for a C\u Ira. are propoilTidir 
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Other means restrictions intended for ypiriinal purples ; and iuhe- 
are common to all. ritanee and other modes are stated as means com mon 
to all. “An owner is by inheritance, purchase, partition, seizure, or 
finding.**' 

13. Unobstructed heritage is here denominated inheritance/ 1 
13 . Gaafama*s “ Purchase" is well known. “Partition” intends fieri- 
enumeration of tage subject to obstruction. " Oeciipatimv’ or seizure 
the . modes of is the expropriation of water, grass, wood and. the like 
acquisition ex.- uo j. p rev io»Lsly appertaining to any other [person as. 
p 1 eu ‘ owner: ]‘] **' .Finding 7 is the discovery of a hidden trea- 

sure or the like. f If these reasons exist, the person is owner/ I f they 
take place, he becomes proprietor. 1 For a Era! unarm, that, which is ob- 
tained by acceptance or the like, is additional .not common [to all the 
tribes]. “ Additional” is understood in the subsequent sentence : f for 
a Kshatriya, what is obtained by victory, or by amercement or the like, 
is peculiar." In the next sentence, “ additional” is again understood : 
what is gained or earned by agriculture, keeping of cattle, [ traffic, J 
and so forth, is for a Vafoya peculiar ; and so is, for a C/iidra, that which 
is earned in the form of wages, by obedience to the regenerate and bv 
similar means/ Thus likewise, among the various causes of property 
which are familiar to mankind, whatever has been stated as peculiar 
to certain mixed classes in the direct or inverse order of the tribes, (as 
the driving of horses, which \< the profession of the. S atas/!; and so 
forth,) is indicated by the word earned” (riirvishtti) : for all such ac- 
quisitions assume the form of wages or hire ; and the noun (nirvesn) is 
exhibited in the Trik£ndi§ as signifying wages, 

14* As for the precept respecting the succession of the widow and 
14. Another ob- daughter, &e..j| the declaration, [of the order o i sue- 
jection obviated. cession,] even in that text is intended to prevent mis- 
take, (although the right of property be n matter £tmi- 


ANNOTATIOKS. 


Common to all.] Including even the mi veil classes* Balam-Blurra, 

13. If these reasons exist, the person is owner. ] If such reasons are known jfo 
exist, J the owner is known. Subodhmi and Bhlam-Bliaj un 


Both commentaries reo.il jn-iteshii jihiynib M-anil, s .such reasons y siding, mi 
owner exists^ But copies of the * cxi exhibit j.iieslm jayuto svauii, 1 Such reasons 
being known, the owner is known/ 

Additional. j The meaning of the ierm h 4 cx.ee i hull. 5 JVditm-bhafpi. 


14. As for the precept res', icei mg the succession.} 
jection, that, if properly be a worldly matter, the import 
consistent, as it provided by precept, that the widow and 
inherit bn the owner’s demise* Suhodhiui and IhUam-bhmr 


The author obviates mi ob- 
oi the text here eked is ir - 
eertaiu other person'; “hull 


■ * Gautama, lu. 39 already cited iu § '6. *! Baiaoi-Biui-m. 

| According to- a text of L\*ana: : . from wreck. these v-ord*.-. me -akcu, 

§ The dictionary of Ainimu-imlia in three book:, {Kauf.*s.'r fee hen edeef. 

occurs in. the 3rd book of the Amarakosiuc Ch. 4. v\ -17.- 
'j-Vkle infra, C. il ^xi 1 f L 
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liar to the world,) where many persons might [hut for that decIa.mtion"j 
be supposed entitled to share the heritage by reason of their affinity to 
the late owner. The whole is therefore ini exceptionable. 

15, As for the remark, that, if property were- temporal, it could 
15. The ami- not be said ffirny property has been taken away by 

mmt refuted, °cm him f* that is not accurate, for a. doubt respecting the 
which _ the first proprietary right does arise through ndouht concern - 
supposition was | rl nr the purchase, or other transaction, which is the 
grounded. oa^e of that rigi.k 

16. The purpose of the preceding disquisition is this. A text 
16* Purpose of expresses “ When Biulunanas have acquired wealth by 

the disquisition a blameable act., they are cleared by the abandonment 
explained* of It, with pmyer and rigid austeritydf Now, if pro- 

perty be dedueible only front sacred, ordinances, that, which has been 
obtained, by accepting presents from an improper person, or by. other 
means ■which are reprobated, would not be property, and consequently 
Property, how- would not be partible among sons. But if it be a 
ever acquired, is worldly matter, then even what is obtained by such 
partible among means, is property, and may he divided among heirs ; 
the heirs of the aBC ] the atonement abovementioned regards the acquir- 
acquuer, er only : but sons have the right by inheritance, and 

therefore no blame attaches to them, since Mann declares “ There are 
seven virtuous means of acquiring property : viz. inheritance, 

17. The first 37. Next, it is doubted whether property arise 
question (§ 7.) from partition, or the division be of an existent 
resumed. 


ANNOTATIONS. 

The declaration of the order of succession, j Balam-bhatfa notices as a variation 
in the reading, the words here supplied ; krama-smuragam 4 declaration of the order of 
succession/ instead of smaraoam * declaration.* 

15. As for the remark, that if property were temporal.] The sense is this: in 
such a case, the proposition c another’s property has been taken by him* is simply ap- 
prehended from the affirmation of 1 lie complainant. But- that^ is apprehension, not 
proof. ^ Accordingly, if it be contradicted, a doubt arises respecting the cause of right. 
Thus, if the complainant declare, “my goods have been taken by him,” and the 
defendant affirm the contrary, a doubt arises in the minds of umpires, whether the thing 
were unjustly seized by that man, or were fairly obtained by purchase or other title : 
and so, from a doubt respecting a purchase or other cause of 'property, arises a doubt 
concerning property which is the effect. Subodhinl. 

16, The purpose of the preceding disquisition is Dus,] Admitting property to. 
be a Worldly matter ; still fits nature] seems to bean unlit- j subject of inquiry] under 
the head of inheritance, since it matters not whether property be temporal or spiritual. 
Apprehending this objection, the author proceeds to explaiulthe purpose of the disquisi- 
tion. Subodiuni 


* Vide § 8. 

t The text is. apparently referred to Alarm by the commentator Balam hliatta : 
out it is not found in Manuk institutes, A passage of similar import does, however, 
occur, Cil 10. v» UU . * At auu, 10, 115, 
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18. Of these [positions], that of property arising from partition. 

IS. Property is right ; since a man, to whom a son is born, is en- 
supposed to arise joined to maintain a holy fire : for, if property were 
from partition. vested by birth alone, the estate would be common to 
the son as soon as bom ; and the father would not be competent to 
maintain a sacrificial fire and perform other religious duties which arc 
accomplished by the use of wealth. 

39. Likewise the prohibition of a division of that, which isob- 

19, The suppo- tamed from the liberality of the father previous to 
sition, that it is separation, would not be pertinent : since no partition 
vested by birth, 0 f it can be supposed, for it has been given by consent 

passage of Nirada P ar ^ es * &ut NSrada does propound such a pro- 

exempting "from hibition : “ Excepting what is gained by valour, the 
partition the fa- wealth, of a wife, and what is acquired by science, 
ther’s donations. which are three sorts of property exempt from parti- 
tion ; and any favour conferred by a father/ 1 * 

20, So the text concerning an affectionate gift, ( <c What has been 

20. And with £S vei1 by an affectionate husband to his wife, she may 

one which recog- Gonsume as she pleases, when he is dead, or may give 
nises a - husband’s it away, excepting immoveable property ff (a) would 
donations to his be pertinent, if property were vested by birth alone. 
W1 e ‘ Nor is it right to connect the words “ excepting im- 

moveable property’* with the terms “ what has been given” [in the text 
last cited ;] for that would be a forced construction by connexion of 
disjoined terms. 


■ ANNOTATIONS. 

18. Is enjoined to maintain, a holy fire.] For it is ordained by a passage of the 
Veda, “that he, who has a son born and who lias black [not grey] hair, should eons cerate 
a holy fire:” and the meaning of that passage is this; e one who lias issue (for the term 
son implies issue in general;) and whose hair is [yet] black, or who is in the prime of 
life; that is, who is capable; one, in short, who is qualified; must perform the conse- 
cration and maintenance of a holy fire/ Does not this relate to the consecration, of 
saeriiicial fires, not to the rise of property from partition ? Anticipating this objection, 
he adds “ if property were by birth The meaning is this : f if property arose from 

birth alone, a son would, even at the instant of his birth, have ownership ; and since 
the goods are thenceforward in common, the father would not be competent to the con- 
secration of sacrificial fires and other religions acts (as funeral repasts, rites on the 
birth of children, and other Indispensable ceremonies,) which must he performed by the 
husband and wife, and which can only be accomplished by expenditure of wealth/ 
Subodhini and Balam-bhatta. 

20. The text... ...would not be pertinent, if property were vested by birth.] For, 
if property were vested at the instant of birth, no suck gift could be made ; since he 
would be* incompetent even with the consent of the child, and one cannot give, away 
what is common to others, Subodhini and Balam-bhaff a. 

* Narada, 13. 6. 

f Vishpu according to a subsequent quotation (§ 23.) But Narada cited by Jimtb 
iavakana (C. 4. Sect. 1. § 23.) 

■ (a) See 1 Mai H, 0. Kep, 01; 2 Strange H, L- 430; I Mori Dig 250(2), 

596. — 
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21. As for the tosh “ The father is mahlor of the gems, pearls 

21. Theexcep- and corals, and of all [other moveable property:] but 

iion of immove-' '. neither the father, .nor the grandfather, is so of the 
ables does not dm- whole immoveable estate and this other passage, 
ply property by « gy favour of the father, clothes and ornaments are 
1}irt p ass s es used, but- immoveable property may not be consumed, 
cep tins* them, re- even with the father's indulgence ft which passages 
gard the ancestral forbid a gift of immoveable property through favour : 
estate. they both relate to immoveables which have descended 

from the paternal grandfather. When the grandfather dies, (6) his effects 
become the common property of the father and sons ; but it appears 
from this text alone, that the gems, pearls and other moveables belong 
exclusively to the father, while the immoveable estate remains common. 

22. Therefore property is not by birth, but hy demise of the 

22. Property owner, or by partition. Accordingly [since the demise 

supposed to be by of the owner is a cause of property,?] there is no room 
partition, or by for supposing, that a stranger could not be prevented 
demise of the from taking the effects because the property was ya « 
0WBer ‘ cant after the death of the father before partition. So 

likewise, in the case of an only son, the estate becomes the property of 
the son by the father's decease ; and does not require partition. * 

23. To this the answer is : It has been shown, that property is a 
23 That sappo- matter P°P l ^ ar recognition ; and the right of sons 

sitioa is wrong" an $ the rest, by birth, is most familiar to the world, 
Property is ■ vested as cannot he denied : but the term partition is generally 
by birth *. as ex* understood to relate to effects belonging to several 
pressiy declared owners, and does not relate to that which, appertains 
y *au ama. to another, nor to goods vacant or unowned. For the 
text of Gautama expresses “ Let ownership of wealth be taken by 
birth ; as the venerable teachers direct,’ ’§ 


ANNOTATIONS. 

Nor is it right to conned, &c.j Is not the text, so far from being in contradiction 
i o the right by birth, actually founded on it V for the construction is this 4 what has 
been given, excepting immoveable property, by an affectionate husband to lib wife, she 
may consume as she pleases, when lie is dead thus, a right of property by birth being 
true in regard, to immoveables, since the gift of them is forbidden; and, by analogy, the 
same being f mo of oilier goods* a gift of wealth other than immoveables is permitted 
by the. provisions of the law; why then should not this text be propounded ? Appro- 
bending that objection, he says “Nor is it right to connect, &e.” The construction 
stated would be requisite: but it is not a proper one ; for the style would be involved, 
if the const mei ion connect disjoined terms. Bubodhini. 

21 • As fur the text “The father is master of the gems, &e ”] Apprehending 
the objection, that, since a gift of immoveables through partial affection is forbidden by 
the plain construction of two other passages of law, birth and not partition, is the cause 
of property, lie obviates it. Bubodhinf. 

. “ Let ownership of wealth, &c. M J 4 By birth alone the heir may take the thing 

which is denominated ownership of wealth : as the venerable teachers hold.* Bubodhinf. 

* lajilavsikya cited . by Jlmuta-vahana §ft, % § 22.) 

f The name of the author' is not given with any quotation of this text. 

I Bubodhinf and B£lam-bkajtta. § Not found iu Gautama’s institutes. 

W Ste I ilorl. l>i S , 
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24. Moreover the text ;ib«>ve cited l - The iktin*r is master of the 
, n The pwt p*e ■8 eias > Pearls, fee.” (§21) is pertinent.. on the suppossi- 
Aforecited (§21) ti(m 9 f a Proprietary right vested by birth. Nor 'is it 
does imply pro- right to affirm, that it relates to immoveables which : 
party by birth. have descended from she paternal grandfather -. since 
the text -expresses' neither the father, nor the^gTandiatlxerY This 
maxim, that the grandfathers own acquisition should not he given 
a, way while a son or grandson is living, indicates a proprietary interest 
by birth. As, according to the other opinion, the precious stones, pearls, 
clothes, ornaments and other elfects, though inherited from the grand- 
father, belong to the father under the special provisions of the law; so, 
according to our opinion, the father has power, under the same text, 
to give away such effects, though acquired by his father. There is no 
difference. 


15. But the text of Vishnu (§ 20), which mentions a gift ofirn- 


25. Another pas- 
page before cited 
(§ 20) relates to 
the father's acqui- 
sitions. 


moveables bestowed through affection, must be inter- 
preted as relating to property acquired by the father 
.himself and given with the consent of his son and the 
rest : for, by the passages [above cited, as well as others 
not quoted/* viz.] “The father is the master of the 
gems, pearls, &c. w (§ 21), the fitness of any other bub immoveables for 
an affectionate gift was certain. 

20. As for the alleged disqualification for religious duties which 
20. A preceding are prescribed by the Veda, and which require for 
objection (§ 18) their accomplishment the use of wealth, (§ 18) suffi-. 
refuted. cient power for such purposes is inferred from the 

co gency of the precept [which enjoins their performance]. 

27. Therefore it is a settled point, that property in the paternal 
27. Property is or ancestral estate is by birth, [although*}* ] the father 
have independent power in the disposal of effects 
other than immoveables (a), for indispensable acts of 
duty and for purposes prescribed by text of law, as gifts 
through affection, support of the family, relief from 
distress, and so forth : but he is subject to the control, 
of his sons and the rest, in regard to the immoveable 
estate, whether acquired by himself or inherited from 
his father or other predecessor ; since it is ordained, “ Though immove- 
ables or bipeds have been acquired by a man himself, a gift or sale of 


by birth: but the 
father has power 
over moveaoies ; 
and is controlled 
m respect of im- 
moveables : as 
shown by passages 
of law. 


ANNOTATION S. 

Biilam-bhatta notices a variation in the reading: artha-sv'imiivat, in the ablative 
case, instead of artha-sv&mitvaai, in the nominative. That reading is found in the 
.Dciya-fatva; and the text is, there explained in an entirely different sense. Sec *Tmu~ 
ta-vahiraa, C. '!. § 19. . 

# . 27. ' “No gift or sale should be made.”] The close of the passage is read other- 
wise by Ragimnandaua : “The dissipating of the means of support is censured ;’ J * villi- 
lopo vigarhitafi, instead of na danan na cha vikrayali. 


* B:Uam~bhatta. \ Bdlam-bliafja. 

(a.) Sec 1 Mori# Dig. 40 : V Btnrsrp If. L. 6, 9 A T A 
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them should not be made without convening all the sous. They, who 
are born, and they who a-re yet unbegotten, and they who are still ijn 
the womb, require the means of support, no gift of sale should, there™ 
fore, be made.”* 


28. An exception to it follows : i% Even a single individual may 
28, A further conclude a- donation, mortgage, or sale, of immoveable 
text, authorizes property, during a soasun ul‘ distress, for the sake of tin; 
sale, &o,, by a sin- family, and especially for moos purposes t 
gle owner. 


29. The meaning of that text is tins : while tlie sons and grand- 
;) 9 F ' j] m to sons al ’ e minors, and m capable of giving their consent 
cH.iic toL 1U i01i to a gift and the like ; or while brothers are so and 
continue unseparated ; oven one person, who is capa- 
ble, may conclude a, gift, hjqxjthecation, or sale, of immoveable pro- 
perty, if a calamity affecting the whole family require It, or the support 
of the family render it necessary, or indispensable duties, such as the 
obsequies of the lather or the like, make it unavoidable^). 


30. The following passage “ Separated kinsmen, as those who are 
30 Another ms- unseparated, are equal in respect of immoveables ; for 
S age expounded. one has not power over the whole, to make a. gift, sale 
or mortgage must be thus interpreted : * among 
Consent of se- unseparated kinsmen, the consent of all is indispensa- 
parated ’ kinsmen bly requisite, because no one is fully empowered to 
tends to the faci- make an alienation, since the estate is in common;’ 
Hty of tkc irons- but, among separated kindred, the consent of all tends 
actions. to the facility of the transaction, by obviating any 

future doubt, whether they be separate or united: it is not required, 
on account of any want of sufficient power, in the single owner; and 
the transaction is consequently valid even without the consent of sepa- 
rated kinsmen. 


31. In the text, which expresses, that £ ‘ Land passes by six for- 
;jl. j 4 ifc c p l0 realities ; by consent of townsmen, of kinsmen, of 
consent of towns- neighbours, and of heirs, and by gift of gold and of 
men, &e. required water f ’(c) § consent of townsmen is required for the 
by another text. publicity of the transaction, since it is provided, that 
w Acceptance of a gift, especially of land, should be public . || but the con- 
tract is not invalid without their consent. The approbation of neigh- 
bours serves to obviate any dispute concerning the boundary. The 
use of the consent of kinsmen and of heirs has been explained. 


% Vyasa as cited in other compilations, f Vxhaspati cited in the Batnakara, &c.. 

' ■ X Trimpati as cited in the Batnakara. § The author t>f this passage is not named. 
|| This passage also is anonymous, 

(a) See 6 Moo. I. A. Ca. 393. 407 for authorities as to the power of a manager or 
guardian fu possession to alienate ancestral estate.— Ah'. 

{*'} See ; Strange H. L, 20 ; _ 9 Ibid. 348, 310; I Mori Dig. 43n. 44 5n,— in/, 

. y) See 2 Strange H; h, ?. 427,— AV, 
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32. By gift of gold and of water.] Since the sale of immoveables 
32. Gift of n-old ‘ m forbidden (“ In regard to the immoveable estate, sale 
aud water assirai- is not allowed; it may be mortgaged by consent of 
lates the sale to a parties interested ;"*) and sinee - donation is praised 
gilt of bad. '(« Both he who accepts land, and lie who gives it, are 

performers of a holy deed, and shall go to a region of bliss f’f) if a sale 
must be made, it should be conducted, for the transfer of immoveable 
property, in the form of a gift, delivering with it gold and water [to 
■ the donation.] 


153, A disitBG- 
t ion regarding the 
right hy birth will 
be noticed, (Seel., 
*. § 3 .) 


S3. In respect of the right by birth, to the estate 
paternal or ancestral, we shall mention a distinct ion. 
under a subsequent text. (Section 5. § 3.) 


SECTION ir. 


Partition equable or unequal.— Four per huh of 'partition. — Provision 
for wives . — 'Exclusion of a son vjlw has a competence. 


1, At what time, hy whom, and how, partition may be made, 
1. Other topics will be next considered. Explaining those points, 
resumed the author says, u When the father makes a partition. 

Text of Tapia- let him separate his sons [from himself] at his pleasure, 
Ta ^ a * and either [dismiss] the eldest with the best share, 

or [if he choose] all may be equal sharers.”* 

2, When a father wishes to make a partition, he 
of the mSa«*e° B ma J ^ bis pleasure separate his children from himself, 
p o * whether one, two or more sons. 

3. No. rule being suggested (for the will is unrestrained,) the 

3. Distribution author adds, by way of restriction, “ he may separate 
by' the father (for this term is again understood) the eldest with, the 
may be unequal best share,” the middlemost with a middle share, and 
the youngest with the worst share. 

4, This distribution of best ami other portions is propounded hy 

4. Mann des- Manu. “ The portion deducted for the eldest is the 

tribes this disiri- twentieth part of the heritage, with the best of ail the 
button. chattels ; for the middlemost, half of that ; for the 

youngest, a quarter of it.” § 


ANNOTATIONS. 

3. Separate Iris children.] Make them distinct mid several by giving to them 
shares of the inheritance. BAlain-bhatia, 


* The origin of ibis quotation likewise has not been found- 
f Brihma-vaivartaqmnuia. 

| Yajilayalky.^ § Mumq % 112* ’ym .infra. Seel 3. § & 

vl 
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' 5. The 

5. Explanation, 
of the dose of the 
former text. 

6. The estate 
must have been 
acquired by him : 
else the rights are 
equal. 


term “ either' (§ 1) m relative to the subsequent 
alternative “ or all may be equal sharers” That is, 
all, namely the eldest and the rest, should be made 
partakers of equal portions. 

6. This unequal distribution supposes property 
by himself acquired. But, if the wealth descended to 
him from his father, an unequal partition at his pleasure 
is not proper : for equal ownership will be declared. 


7. (a) One period of partition is when the father desires separation, 
7. Tour periods as expressed in the text, “ When the lather makes a 
.of partition ; 1st a partition.” (§ 1) Another period is while the father 
by # the father's lives, but is indifferent to wealth and disinclined to 
rdfriu* °frorr pleasure, and the mother is incapable of bearing more 
worldly affairs: sons ; at which time a partition is admissible, at the 
as is shown by option of sons, against the father’s wish : as is shown 
Mrada. by Niirada ; who premises partition subsequent to the 

demise of both parents (“ Let sons regularly divide the wealth when 
the father is dead;”* and adds “ Or when the mother is past child- 
bearing and the sisters are married, or when the fathers sensual pas- 
sions are extinguished Here the words “ let sons regularly divide 
the wealth” are understood. Gautama likewise, having said ft After 
the demise of the father, let sons share his estates;”! states a second 
period, “Or when the mother is past child-bearing ;”§ and a third, 
** While the father lives, if he desire separation A || So, while the mother 


ANNOTATIONS. 

7. One period of partition h when the father desires separation,] There are four 
periods of partition. One is, while the father lives, if he desire partition. Another is, 
when the mother ceases to be canable of bearing issue, and the father is not desirous 
of sexual intercourse and is indifferent to wealth ; if his sons then require petition, 
though he do not wish it. Again another period is, while the mother is yet capable of 
bearing issue, and the father, though not consenting to partition, is old, or addicted to 
vicious courses, or afflicted with an incurable disease ; if the sons then desire partition. 
The last period is, after the decease of the father. Viqvcqvara in the Madana-Parijata. 

There arc four periods of partition in the case of wealth acquired by the father. 
Yipveqvara in the Subodhini 

Four periods of partition among sons have been stated by the author (Vijhaneqvara,) 
which are compendiously exhibited in a twofold division by the contemplative saint 
(Y&j naval kya.) Here, three cases may occur under that of distribution during the life 
of the father: via., with, or without, his desire for separation : the case of his not desir- 
ing it being also twofold ; viz., 1st, when The mother has ceased to be capable of bearing 
children and the father is disinclined to pleasure, &e, 2d, when the mother is not inca- 
pable of bearing issue, but the father is disqualified by vicious habits or the like. 
BubocUiinl 

. , The doctrine of the eastern writers [Jirouta-v&harm, &c.] who maintain, that two 
periods only are admissible, the volition of the father and his demise, and not any third 
period;*}! and that the text, relative to the mother's incapacity for bearing more issue, 
regards. the estate. of the paternal grandfather or other ancestor; is refuted* , £&lam- 
' blmtta. ■ 

* Narada, 13, % f Narada, 13. 3. X Gautama, 28. I* 

§ Gautama, 28* 2, ' |j Gautama, 28. 2, ' ^1 See Jimuta-v&hana, G 1 . § 44. 

(«} This section refers to the law .governing, the division of proper! v gqjMjjcally* 
Mfd&ga MiidaU v. SiMkmmiiy® tluMh 1 Mai |L C, Bep. *" 
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is capable of bearing more issue, a partition is admissible by the choice 
4i:,li on account of ^ ie muH > though the father be unwilling, if he be 
his disqualifies^ addicted to vice or afflicted with a lasting disease, 
tion: as stated by That Qankba declares : “ Partition of inheritance 

^ankha. takes place without the father's wish, if he be old, dis- 

turbed in intellect, or diseased.”* 

8, Two sorts of partition at the pleasure of the father have been 
8 . Provision for stated ; namely, equal and unequal. The author adds 

wives. a particular rule in the case of equal partition ; “ If he 

Text of Yajfiar make the allotments equal, his wives, to whom no 
r alky a. separate property has been given by the husband or 

the father-in-law, must be rendered partakers of life-portions/^ 

9. When the father, by his own choice, makes all his sons par- 
9 , Exposition takers of equal portions, his wives, to whom peculiar 

of it property had not been given by their husband, or by 

The wife shares their father-in-law, must be made participant of shares 
iuc a sou. equal to those of sons. But, if separate property have 

been given to a woman, the author subsequently directs half a share to 
be allotted to her ; “ Or if any had been given, let him assign the half/ * 

■10. But, if he give the superior allotment to the eldest son, and 
ID. Excepting distribute similar unequal shares to the rest, his wives 
the deductions for do not take such portions, but receive equal shares of 


ANNOTATIONS. ; 

We hold, that while tho father survives and is worthy of retaining uncontrolled 
power, his will alone is the cause of partition. If he be unworthy of such power, in 
consequence of degradation, or of retirement from the world, or the like, the son’s will 
is likewise a cause of partition. Bub in the case of Ms demise, the successor’s own 
choice is of course the reason. By this mode, the periods are three. Else there must 
be groat confusion, in the uncertainty of subject and accident, if many reasons, as ex- 
tinction of worldly propensities and so forth, must be established collectively and alter- 
natively. ; Thus th® mention of certain reasons in some texts, and the omission of them 
in others, are suitable : for the extinction of the temporal affections, and the other 
assigned reasons, indicate the single circumstance of the father’s want of uncontrolled 
power ; since it is easy to establish that single foundation of the text. Vlramitrodaya. 

When the father’s passions are extinguished.] Jlmuta-vah ana’s reading of the pas- 
sage is different: and there arc other variations of this text. See note on Jimuta-' 
vahana. Ch. 1. § 33. 

Partition of inheritance takes place without the father’s wish.] A text of a con- 
trary import is cited from the same author, by J imuta-vahaaa. Sec note on Jimuta- 
vahana. C. X. § 43. 

9, The author subsequently directs half a share.] This and the passage cited 
may be supposed to bear reference to a passage which occurs near the close of the head 
of inheritance* (C. 2. Beet. 11. § 34.); but the quotation Is not exact, and the text re- 
lates to a different subject. 

10. The furniture in the house, &c/] The chairs, and ike earthen and stone 

utensils, and the ornaments worn by her, are the wife’s deducted allotment. HaradaUalf 
says the furniture, as well, as the car, is the father’s ; and the ornaments are the wife’s. 
JB&iain-bhafcta. ■ 1 


* Cited as a passage of Harita in the Yyavahara muyuklia. 
f YajfiavaJkya, 2. 116. % Vide infra. Ch Sect, II. §.34 

*f The scholiast of Gautama, 
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thelirst born, &?.. 
Bat 8 lie. takes Iut 
ornaments aiidi.be 
household furni- 
ture. 


the aggregate from which the son's deduction* Imv 
been subtracted, besides their own appropriate deduc- 
tions specified by Apasumiha : “The furniture in the 
house and her ornaments are the wife’s [properly]. 5 ’*' 


11. A trifle may 
be given to a son 
who needs not a 
full share. 

Text oi* Yaiua- 
valkya. 


11; To the alternative before stated (§ 1) t ho 
author propounds an exception : 44 The separation oi 
one, who is able to support hi rnself and is not desirous 
of participation, may be completed by giving him 
some trifle(n)T*j~ 


12. To one who is himself able to earn wealth, and who is not 
p jjitevnreta- ^ es ^ rous sharing his father’s goods, any thing what- 
tiou of ike text. - soever, though not valuable, may be given, and the 
separation or division, may be thus completed by the 
father; so that the children, or other heirs, of that son, may have no 
future claim of inheritance. 


13. The distribution of greater and less shares has been shown 
13 An illegally (§ b) To forbid, in such case, an unequal partition, 
partial clistrihn- i^ade in any other mode than that which renders the 
lion is improper, distribution uneven by means of deduction, such as 
Text of Yajfia* are directed by the law, the author adds 41 A legal dis- 
yalkya, fcribufcion, made by the lather among sons separated 

with greater or less shares, m pronounced valid/’t 


14?. When the distribution of more or less among sons separated 
14, Explain- by an unequal partition is legal, or such as ordained 
lion of the pas- by the law ; then that division, made by the father, 
sagf- is completely made, and cannot be afterwards set aside : 

as is declared by Manu and the rest, Else it fails, though made by the 
father. Such is the meaning ; and in like manner, N&rada declares 
Confirmed by a “ A. lather, who is afflicted with disease, or influenced 
quota* ioa from by wrath, or whose mind is engrossed by a beloved 
Narada. object, or who acts otherwise than the law permits, has 

no power in the distribution of the estate.’^ 


ANNOTATIONS. 

BL In any oilier mode.] The commentator B&kmbhafda prefers another reading 
ayath&^tatra * not according to law* instead of anyath?* £ in any other mode/ 

* Vide infra. Sect. .3. § (5. f Ydjtiavalkya, 2. 117, 

. i Ydjflavalkya, 2, 117. f Mirada, l& 10. 

00 See 1 Mori. Ply 
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SECTION HI. 


Partition after the Father's decease. 


1 , Distribu- 
tion. among bro- 
thers should be 
equable ; by tbo 
text of Y&juavab 
bya. 

■ ■ 9 


1, The author next propounds another period 
of partition, other persons sis making it, and a rule 
respecting the mode. “ Let sons divide equally both 
the effects and the debts, alter [the demise ot] t ion 
two parents!/',).”* 

After their two parents.] After the demise of the father and 
Alta ^ oi] \ ?reth i period of the distribution is shown. 
3. Interprcta- 1 n qq ie persons, who make the' distribution, 

2r»«i2i Equably.} A „,lc «ti,« t.,u 
mode isby this declared: in equal shares only should they divide the 

effects arid debts. , n e 

3. But Manu, having premised « partition after the death of the 
. lather and the mother, ”f and having declai ed. 1 he. 

3, Objection - 1 1 M 


to the restriction 
ot* equal shares; 
since an unequal 
division is autho- 


rized by Manu 


jatner auu me iwvuucx, , — — o , . n , , 

eldest brother may take the patrimony entire (b) ami the 
rest may live under him as under their father 5 * has 
exhibited a distribution with deductions, among bre- 
thren separating after the death of their lather and 
mother : “ The portion deducted for the eldest is the 

twentieth part of the heritage with the best ol all the chattels ; for t ie 
middlemost half of that; for the youngest, a quarter ol it § 11 

twentieth- part of the whole amount of the property [to bo divided, 

S tSest of all the chattels, must be given [by way of deduction^ 
to tWhldfeSt ; half of that, or a fortieth part, ; 

should be allotted to the middlemost; and a qumta ol it oi tlm 
eightieth part, with the worst chattel, to the youngest. He has aW 
duected an unequal partition, but without deductions, among bre hren 
se mmtino- after their parents’ decease ; allotting two shares to the eldest, 

• oiicamd a half to the next born, and one apiece to the younger bro- 
thers : “ If a deduction be thus made, let equal shares ol Ue leMdue be 
Sotted- but if there he no deduction, the shares must be distributed 
'in this manner; let the eldest have double share, and the next born a 
shareand a half, and the younger sons each a share : thus is the law 
settled ”** The author himselftf has sanctioned an unequal distnbn- 
tion when a division is made during the latners life-time ("Let him 
either dSniss the eldest with the. best share, &c/ «)• lienee an unequal 
partition admissible in every period X “’ 

troduced, requiring that sons ah onld divide only equal. . 


* Yajaavalkya, 2. 113. 

§ Manu, 9. 112. 

** Maim, 9. 11C-U7. 

(«) $ee 1 Mori- bis- 313. 


f Manu, 9- 104. t Manu, 9. 1 03. 

|1 Balam-hhaftn. If Ibid.' 
ft Yajiwvalkva. %% Vide Sect. 2. 5 1. . 

(li) See i Strangs, H> L. 3>“b — -Ait, 
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r 4, The question is thus answered : True, this unequal partition 
4 Answer ^ found in the sacred ordinances; but it must not be 
Unequal distri- practised, (a) because it is abhorred by the world ; since 
huiion is disused; that is forbidden by the maxim “ Practise not that, 
through popular which is legal, but is abhorred by the world, [for*] it 
prejudice ; like secures not celestial bliss :*f as the practice [of oiler- 
kine S clu ^ 1 et ° ing bulls] is shunned, on account of popular prejudice, 
notwithstanding the injunction " Offer to a venerable, 
priest a bull or a large goat ;”t and as the slaying of a cow is for the 
same reason disused, notwithstanding the precept “ Slay a barren cow 
as a victim consecrated to Mitra and VarunaTij 

5. It is expressly declared, "As the duty of an appointment [to 
5 . it is declared raise up seed to another,] and as the slaying of a cow 
obsolete in a pas. for a. victim, are disused, bo is partition with deductions 
sage of lav, [in favour of elder brothers] ”|| 

i>, Aq>astamba also, having delivered his own opinion, “A father, 
0 A'oaslamba flaking a partition in his life-time, should distribute 
aher describing the heritage equally among his sons;’* and having 
an unequal parti, stated, as the doctrine of some, the eldest^ succession 
timq cites a pas- to the whole estate. ("Borne hold, that the eldest is 
flT hVm dilstix ^ e * r "”) aiK * having exhibited, as the notion of others, a 
emmUiSributioii distribution with deductions. (“ In some countries, the 
only. gold, the black kine, and the black produce of the earth. 


ANNOTATIONS. 

4. As the slaving of a cow is for the same reason disused.] This is a very re- 
markable admissionof the former prevalence of a practice, which is now held in the 
greatest abhorrence. 

5. The duty of an appointment.] So the term (myoga«dliaraa) is here interpreted 
by the author of the Viramitroclaya. But it is explainer! in the Subodhml, as intend- 
ing the injunction of an observance, such as the offering of a bull, &e. 

£L In some countries the gold, &c.] The sense of the text is this: Xu certain 
countries, the. gold, the black kine, the biack produce of earth, as MashalF and other 
dark-coloured grain, or as black iron, (for so some interpret the word ;) appertain to the 
eldest son ; the car, ami the furniture in the house, or utensils such as stools and the 
like, belong to the father ;** the jewels worn by her are the wife’s, a3 well as property 
which she has received from the father and oilier kinsmen. Such, respectively are the 
portions of ilie eldest son, of the father, and of his wife. Subodhini ; and Haradatta 
cited by BAlam-bhafcta. 


* Subodhim and Baiam-bhatta. . 

f A pn&sage of Yajnavalkya, according to the quotation of Mitra Miqra in the 
Vfrwnitrodaya ; hut ascribed to Manu in Bulam-blmjda’s commentary. It has not, 
however, been found either in Manu’s or in Yajnavalkyaki institutes. 

. 4 This also is a passage of Yajnavulkya, according to Mitra Morn’s quotation ; 
but has not been found in the institutes of . that author. 

| A passage of the Veda, as the preceding one is of the Ssofti, according to the 
remark of the' Subodhini and Bdlam-bhafcta* 

SI Smrti-sangraha m cited in the Vframitrodaya. *[[ PhaaeoWradiatus, 

m See a different interpretation,. Sect. 2. § 10* 

{u\ See 2 'Strange, 1L ft. 382—3: I Mori Pig. 305.— 
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belong to the eldest son ; the car appertains to the lather ; and the fur- 
niture in the house and her ornaments are the wiles f as also the pro- 
perty [received by her] from kinsmen so some maintain ;”) has ex- 
pressly forbid it as contrary to the law ; and has himself explained its 
inconsistency with the sacred codes : “ It is recorded in scripture, with- 
out distinction, that Manu distributed his heritage among his sons. ?, "J" 

7. Therefore unequal partition, though noticed in codes of law, 

7. Unequal dm- should not be practised, since it is disapproved by the 

si on should not bo world and is contrary to scripture. For this reason, a 
practised restriction is ordained, that brethren should divide 

only in equal shares. 

8. it has been declared, that sons may part the effects after the 

8. The mother’s death, of their father and mother. The author states 

peculiar properly an exception, in regard to the mother’s separate pro- 
ves to her daugh- party; “The daughters share the residue of their 
tcr ' mothers property, after payment of her debts,”;?; 

1). Let the daughters divide their mother’s effects remaining 
0. Exposition over and above the debts ; that is, the residue after 
of Ynjilitvalkyad the discharge of the debts contracted by the mother. (a) 
Hence, the purport of the preceding part of the text 
is, that sons may divide their mother’s effects, which are equal to her 
debts or less than their amount. 

10. The meaning is this : A debt, incurred by the mother, must 
To. Sons, not be discharged by her sons, not by her daughters ; but 
daughters, arc to her daughters shall take her property remaining above 
discharge tJici mo- ], er debts : and this is fit : for by the maxim <c A male 

her "wealth goes to f lM , « pwi-eated if the seed predominate but a 
her daughters, as female n the woman contribute most to the foetus ; 
the father’s de- the women’s property goes to her daughters, because 
clolvesoa the sons, portions of her abound in her female children; and 
the father’s estate goes to his sons, because portions of him abound in 
his male children. 


ANNOTATIONS. 

Among his spas.] Balam-bhatfa reads pudrena “son” in the singular; but all 
copies of the MirAkshara and Subodhiut, which have been ciliated a exhibit the term in 
the plural (piurebJiyaJi “sous;”} and so docs the Viramiirodaya, quoting- this passage 
horn the Mitdkshaun 

8. Son3 may divide their mother’s effects, which arc equal to her debts or less.] 
They may take the goods aud must pay the debts. B'daw-bhaita. 


* Vide supra. Sect. 3. § 10. * 

t A passage of the Tail liriva Veda, filed by Apaslamba; as here remarked by 
Mkm-bhatta/' 41 


1 Yajimvalkya, % 118, 



vO bee 2 clnuige, \L k< 



m 


HINDU' LAW -HOOKS* 


r ii. On the subject [of daughters*] a special rule is propounded 
Ti It <roes ; by Gautama: “A woman's property goes to her 
iksi to umaarried (laughters, unmarried, or unprovided ”+ His meaning 
or unprovided is this : if there he competition of married and uu- 
daugliters. married daughters* the woman’s separate property 

belongs to such of them as are unmarried ; or, among the married, if 
there be competition of endowed and unendowed daughters, it belongs 
exclusively to such as are unendowed : and this term signifies ‘ desti- 
tute of wealth.’ 

12. In answer to the question, who takes the residue of the 
12. On failure mothers goods, after payment of her debts, if there he 

of daughters, it no daughter? the author adds “ And the issue succeeds 
goes to her sons. £ n their default”} 

13 . On failure of daughters, that is, if there be none, the son, or 
53. Interpret- other male offspring, shall take the goods. This, 

4 at ion of the U\t which was right under the first part of the text (“ Let 
of A. a j lit ivaiky a. sons divide equally both the effects and the debts f §) 
is here expressly declared for the sake of greater perspicuity. 


SECTION IV, 


Effects not liable to Partition * 


L The author explains wliat may not be divided Whatever 
L Certain ac- dse is acquired by the co-parcener himself, without de- 
quisitions arc ex- triment to the fathers estate, as a present from a friend, 
empt from parti- 0 r a gift at nuptials, does not appertain to the co-heirs. 
imu Nor shall he, who recovers hereditary property, which 

had been taken away, give it up to the parceners : nor what has been 
gained by science.” j| 

2 . That, wh ieh had 1 >een acquired by the co-parcener himself with - 
out any detriment to the goods of his lather or mother; 
f or which has been received by him from a friend, (a) or 

text, <yl)iVa obtained by marriage, shall not appertain to the co- 
heirs of brethren. Any property, which had descend- 


■ ANNOTATIONS. 

lb Unmarried or unprovided.] The text is explained otherwise by linmta- 
vahana, (0- -L Sect;, 2. § 13. and 23.) 

Married and unmarried,] Married signifies espoused ; unmarried, •. maiden. 
Suhidkhii . 

_ Endowed and unendowed.] Endowed signifies supplied with wealth $ unendowed, 
with property. Balam-bhaUa. ^ 

* Balam-bhatta. f Gautama, 28. 22. $ lajhavalkja, 2. 118, 

§ Vide | b" Si Yajmvalkya, 2. 1 10—1 20. 

(#)'&&- forntii Fimi y* MtiBaito -1 Moore, L A Ca. W2 per Wigwam 
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ed in succession from ancestors, and hud been seized by others, and 
remained unrecovered by the fa titer and the rest thmiw! t inability or 
for any other cause, he, among the sons, who recovers it’ with t lie* ac- 
quiescence of the rest, shall not give up to the brethren or other co- 
heirs *. the person recovering it shall take such 'property. 


3. If It be land, he takes the fourth part, and the remainder L 
equally shared among all the brethren. So Cankha- 
ordains " Land, [inherited] in regular succession, bat, 
which had been formerly lost and which a single ! indr j 
shall recover solely by his own labour, the rest may 
divide according to their due allotments, having first- 
given him a fourth part (6) h 


3. Qankha di- 
rects, that, if laud 
be recovered by 
one co-heir, he 
shall have a quar- 
ter of it. 


4. A word sup- 
plied in the text. 


4. In regular succession.] Here the word. “ in- 
herited** must be understood. 


5,' The close 
of the passage of 
Yajfiavalkya (§ L) 
explained. 


5. He need not give up to the co-heirs, whet has 
been gained by him, through science, by reading the 
scriptures or by expounding their meaning: the ac- 
quirer shall retain such gains. 


6. Here the phrase "any tiring acquired by himself, withoxit de~ 
6 The acquisi- ^ ment the fathers estate,” must be every where 
fcioa must have understood : and it is thus connected with each mem- 
been made with- ber of the sentence ; what is obtained from a friend, 
out charge to the without detriment to the paternal estate ; what is re- 
patrimony. ceived in marriage, without waste of the patrimony ; 

what is redeemed, of the hereditary estate, without expenditure of an- 
cestral property ; what is gained by science, without use of the father's 
goods, Consequently, what is obtained from a friend, as the return of 
an obligation conferred at the charge of the patrimony ; what is re- 
ceived at a marriage concluded in the form termed Asura or the like ; 
what is recovered, of the hereditary estate, by the, expenditure of the 
father's goods ; what is earned by science acquired at the expense of 
ancestral, wealth ; all that must be shared with the whole of the 
brethren and with the father. 


AN NOTATION S. 

4. Inherited must be understood.] The author supplies the deficiency in the 
text cited by him. The words “ in succession"* are in the text ; “ inherited” must bo 
understood to complete the sense. Subodhinl. 

6, Any tiling acquired by himself.] Here, according to BiU&m-bhatta’s remark, 
either a different reading is proposed (kinelufc for anyat,) or an interpretation of the 
words of the text, “ whatever else (anyat)” being explained by (kiuehit) e any thing,’ 

It is connected with every other member of the sentence,] More, is implied : for 
the same phrase is understood in every instance, staled in other codes, of. acquisitions 
exempt from partition. Subodhini 

In the form termed A'sura.] For, at such a marriage, wealth h ' received from the 
bridegroom by the father or kinsmen of the bride. See Maim, 3. 3L 

' (A) See 2 Sir. II. L. 379. — 
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7. Thus, since the phrase “ without detriment to the fathers estate 1 ' 

is in, every place understood ; what is obtained by 
> 7. And acqui- simple acceptance, without waste of the patrimony, 
sitions so made, is liable to partition. But, if that were not under- 

itt the enumerated stoo<i evei T member of the text, presents from 
sorts are divisi- a friend, a dowry received at a marriage, and other 
ble. " " particular acquisitions, need not have been specified. 

8. But, it is alleged, the eimmeration of amicable gifts and sinii- 
8 Aa objection * ar ^quisitions is pertinent, as sh owing, that such 

refuted. J ° gains are exempt from partition, though obtained at 
the expense of the patrimony. Were it so, this would 
Passages of be inconsistent with the received, practice of unerring 
Narada and KAi- persons, and would contradict a passage of N&rada : 
y Ay ana, on die « w ] u> maintains the family of a brother studying 
gams o science. gc ; encej shall take, be he ever so ignorant, a share of 
the wealth gained by science ”* Moreover the definition of wealth, 
not parti cipable, which is gained .by learning, is so propounded fay 
Kdtyayana : " Wealth, gained through science which was acquired 
from a stranger while receiving a foreign maintenance, is termed ac- 
quisition through learmng.”(c&) 

1 0. It is a con- 9. Thus, if the phrase “ without detriment to the 
diiion in the ex- father’s estate/' be taken as a separate sentence, any 
'gaiu^be" without thing obtained by mere acceptance would be exempt 
km to the patri- from partition, contrary to established practice, 
mony. 


ANNOTATIONS. 

7. Thus since the phrase &c.] A different reading is noticed by Balam-bhaffa 
H Nor, thus ; SJ 21 a tnt.h a instead of “ Thus** tafcha. It h taken as a distinct sentence ; 
and is explained as mumaiing, that, on the other hand, amicable gifts and the like, ac- 
quired without detriment to the patrimony, are not liable to partition. According to 
this reading and interpretation, that short sentence belongs to the preceding paragraph. 

In the following sentence there seems to be another difference of reading, in the 
phrase “ without waste {or with waste) of the patrimony.” But the reading, which, is 
countenanced by the exposition given in the Subudhini, has been preferred. 

Since the phrase without detriment to the father’s estate.”] Since that portion 
of the text is applicable to amicable gifts and other acquisitions which are specified m 
exempt from partition, therefore, as those acquisitions made at the charge of the patri- 
mony are liable to be shared, so any thing obtained by mere acceptance, not being in- 
cluded among such acquisitions, must be subject to partition, though procured without 
use of the paternal goods, Subodhini, 

8, As showing that such gains are exempt from partition.] A difference in the read- 
ing of this passage, hhajyatvat (in the ablative ease) instead of bh&jyatv&ya (in the dative), 
is mentioned by JBalatn-bhatta ; but he makes no difference in the interpretation. 

Would contradict a passage of Narada.] Since the support of the family is here 
stated as & reason for partaking of the property, the right of participation in the gains 
.of science is founded on a special cause ; and is* not a natural consequence of relation 
as a brother; and the gains of science are not naturally liable to partition, and arc 
therefore mentioned as excepted from distribution. 

~ * Narada, 13.1 0. - *~ _ 

M See laxmoii Mow Sadasew v* Mullar Mow JB&jec, 2 Knapp P, C. Hep, 69 

63.— ■ - 
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10. This [condition, that the acquisition ]* * * § »* without detriment to 

JO, This is the patrimony*] is made evident by Mams : What a. 
corroborated by a brother lias acquired by his labour" without using the 
passage of Matsu, patrimony, he need not give up to the co-heirs ; nor 
what has been gained by science.” («)t 

11. Exposition 11. By labour] by science, war or the like, 
of the text. 

12. Is it not unnecessary to declare, that effects obtained as pre- 

12. An objec- sCnis from friends, and other similar acquisitions made 

tion stated. without using the patrimony, are exempt from parti- 

tion : since there was no ground for supposing a partition of them ? 
That what is acquired, belongs to the acquirer, and to no other person, 
is well known : but a denial implies the possible supposition of the 
contrary. 

13. Here a certain writer thus states grounds for supposing a 

13. An erro- partition. By interpreting the text, “ After the death 

neons solution of of the father, if the eldest brother acquire any wealth, 
it quoted, a share of that belongs to the younger brothers ; pro- 

vided they have duly cultivated science ;”t in this manner, ' if the 
eldest, youngest or middlemost, Ji.cqui.re property before or after the 
death of the father, a share shall accrue to the rest, whether younger 
or elder;’ grounds do exist for supposing friendly presents and the 
like to be liable to partition, whether or not the father be living : that 
is accordingly denied. 

14. The argument is erroneous : since there is not here a denial 

14. .Refutation of what might be supposed ; but the text is a recital 
of it and solution of that which was demonstratively true : for most 
of the difficulty. texts, cited under this head, are mere recitals of that 
which is notorious to the world. 

15. Or you may be satisfied with considering it as an exception 

15. Another to what is suggested by another passage, “All the 
solution proposed, brethren shall be equal sharers of that which is ac- 
quired by them in concert :”§ and it is therefore a mere error to de- 
duce the suggestion from an indefinite import of the word “ eldest” in 
the text before cited (§13). That passage must be interpreted as an 
exception to the general doctrine, deduced from texts concerning 
friendly gifts and the rest, that they are exempt from partition, both 
before the father’s death and after his demise. 

10. Other things exempt from partition, have been enumerated 

16. Manu enu- by Manu ; “ Clothes, vehicles, ornaments, prepared 
morales other food, women, sacrifices and pious acts, as well as the 
things exempted, common way, are declared not liable to distribution” || 


* Subodhini 

f Manu, 9. 208. The close of this passage Is read differently by Kulldka-bhafcta, 
Jlmata-vahaua, &c. Bee Jimuta-vahana Ok 6. Sect. 1, §3. 

$ Maun, 9. 204. 

§ Yrhaspatl cited in the Ratnakara. |] Manu, 9. 219, 

(a) See 2 Strange H. L. 357.—®* 
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17. Exposition 
of i lie text. 

The apparel of 
ilio hreri.ren is 
retailed bv them. 

Tho . father* 
apparel is 'riven 
away at his obse- 
quies. 

A passage of 
Yrhaspaii con- 
firms this. 

New clothes 
.may be distribut- 
ed. 


17. Clothes, which have been worn, must not be 
divided. Wlmh is used by eucli person, belongs exclu- 
sively to him ; and what had been worn by the father, 
must lie given by brethren parting after the. father’s 
decease, to the person who partakes of food at his obse- 
quies : as directed by Vilia.spa.ti ; “The clothes and 
ornament-:, the bed and similar furniture, appertaining 
io the father, as well as his vehicle and the like, should 
be given, after perfuming them with fragrant drugs and 
wreaths of flowers, to the person who partakes of the. 
funeral repast:’ But new clothes are subject to dis- 
tribution. 


IS. Vehicles] 

■ I S, ■ So of ve- 
hicles. 

Cattle may be 
distributed in 
some cases. 

If few, they go 
to the eldest bro- 
, ther i conformably 
to a passage of 
Maim, 


The carriages, as horses, litters or the like. 


Here 

also, that, on which each person rides, belongs exclu- 
sively to him. But the father’s must be disposed of 
as directed in regard to his clothes. If the horses or 
the like be numerous, they must be distributed among 
co-heirs who live £>y the sale of them. If they can- 
not be divided, the number being unequal, they belong 
to the eldest brother; as ordained by Manu ; “Let 
them never divide a single goat or sheep, or a single 
beast with uncloven hoofs : a single goat or sheep be- 
longs to the first bom.”* 

19. The ornaments worn by each person are exhisively his. 

But what has not been used, is common and liable to 
partition. “ Such ornaments, as are worn by women 
during the life of her husband, the heirs of the hus- 
band shall not divide among themselves ; they, who 
do so, are degraded from their iribef’-f It appears 
from the condition here specified (“ such ornaments as 
are worn”) that those, which are not worn may be 
divided (a). 

"10. Prepared food, as boiled rice, sweet cakes 
and the like, must bo similiarly exempted from parti- 
tion. Such food is to be consumed according to cir- 
cumstances. 


19, Ornaments 
likewise belong to 
the wearer, under 
the text of Maim. 

‘0 nworn orna- 
ments may be 
shared. 


20. Prepared, 
food is to be con- 
sumed. 


, ANNOTATIONS. 

18. The number being unequal] Inequality here signifies insufficiency for 
shares; not imparity for number. And this is fit. Suppose three horses and three 
sous : since the number is adequate to the allotment of shares, the horses may be di- 
vided, Suppose four horses and either three or live sons ^ siuc« the horses do not an- 
swer to the number of co-heirs, and cannot be distributed into shares in their kind, and 
since a distribution, by means of the value is forbidden, and die cattle is directed to be 
given to the eldest brother, the horses may be divided so far as they are adequate to 
the shares,, and the surplus shall be given to the eldest. Throughout this title, impa- 
rity must be so understood, Subodbiaf. 

* Manu, 9, 1 19, f Maim, 9. 200. 

0) See I Strange, H, L. SO : 2 Ibid. 370.-15/. . 
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21, Water, or a reservoir of it, as a well or the like, being 
21 . A well is to unequal [to the allotment of shaven,] must not. ho dis- 
he used by turns, trihuted by means of the value; Lot is to he used [by 
the co-heirs] by turns. 


Gautama 
bids it. 


22. The ‘women or female slaves, being unequal [in number, to 
the shares,] must not bo divided by the value, but 
should be employed in labour [for the co-heirs] alter- 
nately. But women (adulteresses or others) kept in 
concubinage by the father, must not be shared by the 
sons, though equal in number : for the text of Gautama 
forbids it, “No partition is allowed in the case of 
women connected [with the father or with one of the 
co-heirs.”* 


22. rentals 
slaves arc. to la- 
bour for i hr Jicirs 
b\ turns; but con- 
cubines are not to 
be shared. 


for- 


23. The term yogakshema is a conjunctive compound resolvable 
c >3 Interpret y°8‘ a an( ^ kshema. By the word yoga is signified 
tafion of Yoga and a cause of obtaining something not already obtained: 
Kshema sacrifices that is, a sacrificial act to be performed with fire con- 
and pious acts, in secrated according to the Veda and the law. By the 
term kshema is denoted an auspicious act winch be- 
CI,C ^ *'• comes the means of conservation of what has been ob- 

tained : such is the making of a pool or a garden, or the giving of alms 
elsewhere than *at the altar. Both these, though appertaining to the 
lather, or though accomplished at the charge of the patrimony, are in- 
divisible ; as Laugikshi declares. “ The learned have named a conser- 
vatory act kshema, and a sacrificial one yoga ; both are pronounced in- 
divisible : and so are the bed and the chair*. 


21 Some hold, that by the compound term yoga-kshema, those, 
24 ,. other in- who effect sacrificial and conservatory acts (yoga and 
tcrprelaiions of kshema), are intended, as the king’s counsellors, the 
the same term. * stipendiary priests, and the rest. Others say, weapons, 
cow tails, parasols, shoes and similar things are meant. 

25. The com- 25, The common way, or road of ingress and 
mon way is indi- egress to and from the house, garden, or the like, is 
risible. also indivisible. 


ANNOTATIONS, 

21. Being unequal] It is thus hinted, that, if the number be adequate, parti- 
tion takes place* Bdlam-bliatta. 

■22. “Women connected.’*] Enjoyed, or kept in concubinage. SubodMnt 

‘Female slaves, being taken, for enjoyment by any one of the brethren or co-kcirs, 
belongs exclusively to 1dm. Har&datta on Gautama. 

24. , Borne hold.] The interpretation, given by Medkatitiu md the Kalpataro, is 
stated, Balam-bhatta. 

' it Gautama, 28. 45. 
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20. The exclusion of land from partition, as stated by Uganas, 
og ^ text of C ff 'Sacrificial gains, land, written documents, prepared 
Uoanas/ concern- ®>od, water, and women, are indivisible among kins- 
ing ■ laud, is res- men even to the thousandth degree f) bears reference 
trie feed to the case to sons of a Brahman a by women of the military and 
of inferior sous ; other inferior tribes : for it Is ordained [by Yihaspati :J 
VthaspatL SRBe 0i * Land, obtained by acceptance of donation, must not 
°^ c ’’ * be given to the son of a Kshatriy£ or other wife of in- 

ferior tribe : even though liw father give it to him, the son of the 
Br/ihmam may resume it, when his lather is dead”* 

27. A term in the 27. Sacrificial gains] acquired by officiating at 

text explained. religious ceremonies. 

28. In general 28. What is obtained through the father's favour, 
the fathers dona- will be subsequently declared exempt from partition.f 
tioD« to hh sons The supposition that any thing, acquired by trans- 
are not divisible, gassing restrictions regarding the mode of acquisition, 
is indivisible, has been already refuted.]: 


29. The acquir- 
er has a double 
share if the patri- 
mony' have been 
used : by the text 
of Vasishfha. 


29. It is settled, that whatever is acquired at 
the charge of the patrimony, is subject to partition. 
But the acquirer shall, in such a case, have a double 
share, by the text of Vasishtha. “ He, among them, 
who has made an acquisition, may take a double por- 
tion of itw”§ 


30. Not how- 30. The author propounds an exception to that 
ever, where the maxim. “ But, if the common stock be improved, an 
common stock is equal division is ordained, ArY , || 
improved. 


31. Among unseparated brethren, if the common stock be im- 
81. Exposition proved or augmented by anyone of them, through 
of the text of agriculture, commerce or similar means, an equal dxs- 
Yajhavalkya. fcribution nevertheless takes place (6) ; and a double 
share is not allotted to the acquirer. 


ANNOTATIONS. . 

29. He, among them.] Among the brethren. SubodhinL 


. ^ This is a passage of Yihaspati, according to the remark of B&lam-bhafcfa ; and 

it. is cited as such by Jlmuia-vahana, C* 9. § 29. 

t Sect. 6. § 13. lt>. % Sect. 1. § 16. § Vasishtha, 17. 42* || Yajfiavalkya, 2. 121. 
:(a) See 2 fitr. H. b. 388.— Ed. 

0) But there is no rule of law which precludes one member of an undivided fami- 
ly?, though living' together, from entering into an agreement with bis co-parceners in 
respect of' the expenditure upon the family property and .repayment of seif-acquired 
funds ; and such aft agreement is rendered more; reasonable and probable where por- 
tions of the family property are occupied and enjoyed by each of the members living 
separately. See .M&iiwvami G-mmdtw v, SMirammim Gautidan 1 Mad. H. 0* Rep* 
8H and see l Strange, 11, h. 198*: 2 W* Macn. P, H. U 162: 6 Moo* I A. Ca, 
547 
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SECTION Y. 


UgrtiaZ rights of Father and 8on in property cmcesf-ml 


1 Grandsons T1 *e distribution of the paternal estate among 

share the allow sons has been shown; the author next propounds a 
meat winch their special rule concerning the division of the grandfather’s 
deceased father effects by grandsons. “ Among grandsons by different 
would have had. fathers, the allotment of shares is according to the 
fathers.”* 

2. Although grandsons have by birth a right in the grandfather’s 
%, Exposition estate, equally with sons ; still the distribution of the 

of I&jnavalkya’s grandfather’s property must be adjusted through their 
lexfc * fathers, and not with reference to themselves. The 

meaning here expressed is this : if unseparated brothers die, leaving 
male issue ; and the number of sons be unequal, one having two sons, 
another three, and a third four ; the two receive a single share in right 
of their father, the other three take one share appertaining to their fa- 
ther, and the remaining four similarly obtain one share due to their 
father. So, if some of the sons he living and some have died leaving 
male issue ; the same method should be observed : the surviving sons 
take their own allotments, and the sons of their deceased brothers re- 
ceive the shares of their own fathers respectively. Such is the adjust- 
ment prescribed by the text. 

3. If the father be alive, and separate from the grandfather, or if 
X The right of he have no brothers, a partition of the grandfather’s 

father and son in estate with the grandson would not take place ; since 
property ances- has been directed, that shares shall be allotted, in 
tral, is equal. right of the father, if he be deceased : or, admitting 
partition to take place, it would be made according to the pleasure of 
the father, like a distribution of his own acquisitions : to obviate this 
doubt the author says ; “ For the ownership of father and son is the 
same in land, which was acquired by the grandfather, or in a corrody, 
or in chattels [which belonged to 


ANNOTATIONS. 

I. Grandsons by different fathers.] Children of distinct fathers ; meaning sons 
of brothers. Another reading also occurs ; pram! ta-p itr k anam £< whose fathers are de- 
ceased/ 5 instead of aneka-pitxkanam ’■ f whose fathers are different.” Bubodhiut. 

Balam-bbajta notices, another variation of the reading, but with disapprobation ; 
aneka-pitrkanam. It intends the same meaning, though inaccurately expressed. 

3. If he be deceased.] A variation in the reading and punctuation of the passage 
is noticed by Baiam-bhafcta : ‘ vibhago n*asti dkriyamdne ; apiiari pitxto bhiga kalpane-, 
iynktaivat/ (instead of vibhago n’dstx ; adhriyamune pitari, pitxto, Ac.) s \ partition 
would not take place, if he be living, since it is directed that shares shall be allotted in 
right of the father, if he be deceased,” 

* Yajuavalkya, 2, 121, f Yajfiavalkya, 2. 122., 
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' 4. Land] a, rice-field or other ground- A eorrody] So many 
4. Explanation leaves receivable from a plantation of betel pepper, 
of Yajnavalkya’s or so many nuts from an orchard of areea. Chattels] 
tox -h gold, silver, or other moveables. 


k In such property, which was acquired by the paternal grand- 
S'mee the ®^hex*, through acceptance of gifts, or by conquest or 


5 . 

right ^ is ^ equal, 
partition is not 
by the father'd 
choice only ; nor 
has he a double 
share. 


other means [as commerce, agriculture, or ■service, 1 *] 
the ownership of father and son is notorious: and 
therefore partition does take place. For, or because, 
the right is equal, or alike, therefore partition is not 
restricted to be made by the fathers choice ; nor has he 
a double share. 


6, For the same & Hence also it is ordained by the preceding 

reason, the tlhslri- text, that “ the allotment of shares shall be accord- 
hut ion is as before lug to the fathers/’ (S 1.) although the right be 
stated (§1.) equal. * J ° ° 

7. The first text “When the father makes a partition, &c” 
. (Sect. 2. § 1.) relates to property acquired by the fa- 
;; ther himself So does that which j ordains a double 

. share: “Let the father, making a partition, reserve 

two shares for himself/’t The dependence of* sons, as affirmed in the 
following passage, “ While both parents live, the control remains, even 
though they have arrived at old age f'l must relate to effects acquired 
by the father or mother. This other passage, “ They have not power 
over it (the paternal estate) while their parents live ;”§ must also be 
referred to the same subject. 


ANNOTATIONS. 

To obviate this doubt the author says.] If the father he olive, and separated from 
Ms own father, or if, being an only son with no brothers to participate with, him, he be 
alive and not separated from his own father ; then, since in the tirsi mentioned case he 
is separate, no participation of. the grandsoMa own father, in the grandfather’s estate, 
CM be supposed, and therefore, as well as because lie is surviving, tue grandson cannot 
be supposed entitled to share the grandfather’s properly, since the intermediate person 
obstructs his title : and, iu the second case, although the grandson’s own father have 
pretensions to the properly, since he is not separated, still the participation of the 
grandson in his grandfather'd estate cannot be supposed, for his own father is living : 
hence no partition of the grandfater’s effects, with the grandson whose 1 father is living, 
can take place in any circumstances. Or, admitting that such partition may be made, 
because he has a right by birth ; still, as the father’s superiority is apparent, (since a 
distribution by allotment to him is directed, when he is deceased; and that is more 
assuredly requisite, if he be living;) it follows, that partition takes place by the father’s 
choice and that a double share belongs to him, SubodMui 

; lor the ownership of father and sou.] The Kalpataru and Apararka read "The 
ownership of both father and son” instead of " lor the ownership of father and son 
chebhhyoh instead of chaiva hi, 

A ; Betlepeper.] Piper betle. Linn. Betle leaf, 

■ Arena/) Areea FaufeL Ooert. Betle nut 

: ; * Baiam-bhajtm t Narada, 11$. B. 

| The remainder of this passage has not been found nor is the' text' died ia oilier 
compilations. BMam-hha^a ascribes it to Alarm ; but it is hot found in his Institutes. 

§ Manu, 9. 20-1 
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8, Partition of 
Hie grand father’s 
cal ate. may he ex- 
acted by the sons 
from their father. 

9. The grand- 
son may Interpose 
to prevent the 
dissipation of the 
inherited property 
by the father ; but 
not ids acquired 
property. 


8. Thus, while the mother is capable of bearing 
more sons, and the lather ivtiuns his worldly affec- 
tions and does not desire partition, a distribution of 
the grandfather's estate does nevertheless rake place by 
the will of the sob (a), 

9. So 'likewise, the grandson has a right of 
prohibition, if his unseparafced father is making a do- 
nation, or a sale, of effects inherited from the grand- 
father ; but he lias no right of interference, if the 
effects were acquired by the father. On the contrary, 
he must acquiesce, because he is dependant. 


10. Consequently the difference is this : although he have a 

10, The dis- right by birth in his father's and in his grandfather's 

tinetion stated property ; still, since he is dependant on his hither in 
explicitly, regard to the paternal estate, and since the father has 

a predominant interest as it was acquired by himself*, the son must 
acquiesce in. the father's disposal of ills own. acquired property : but, 
since both have indiscriminately a right in the grandfather's estate, the 
son has a power of interdiction [if the father be dissipating the 
property.*] 

11. Mann likewise shows, that the father, however reluctant, 

11. A passage must divide with his sons, at their pleasure, the effects 

of Manu cited and acquired by the paternal grandfather ; declaring, as he 
explained. does ( fc If the father recover paternal wealth not re- 

covered by his co-heirs, he shall not, unless willing, share it with his 
sons ; for in fact it was acquired by him :”)+ that, if the father recover 
property, which had been acquired by an ancestor, and taken away by 
a stranger, but not redeemed by the grandfather, he need not himself 
share it, against his inclination, with his sons ; any more than he need 
give up his own acquisitions. 


SECTION VL 


Rights of a posthumous sou and of one horn after the partition. 


1. A sob, bom 
after partition, is 
entitled to share : 
conformably with 
the text of Y/tjha- 
?&&ya, . 


1. How shall a share be allotted to a son bom 
subsequently to a partition of the estate ? The author 
replies " When the sons have been separated, one 
who is [afterwards] born, of a woman equal in class, 
shares the distribution.’^ 


■ . * Suhodhinf. t Many, 9, 209. f Yajuavalkya, 3. 123. 

(a) This section, like sec. 10, applies to divisions of ancestral properly, 

MnMi v. ■ Subbmmani&a Mtddi s i Mad. 1L C. ilep. 790, and . sec 1 , Mori. Diff. 
$07.— AV/, 

wX ' 
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2- The sons being separated from their father, one, who shall be 

% He rakes afterwards born of a wife equal in class, shall share 
the allotments of the distribution. What is distributed, is distribution, 
Ms father and meaning the allotments of the father and mother : he 
mother ^ shares that ; in other words, he obtains after [the de- 
mise of*] Ms parents, both their portions : his mother s portion, however, 
only if there be no daughter ; ' for it is declared that " Daughters share 
the residue of their mother's property, after payment of her debts. ?, *j* 

3, Born of a 3. But a son by a woman of a different tribe, 
+ °M a ^ receives merely his own pi’oper share, from his father's 
takes only* his with the whole of his mother's property [if 

proper allotment there be no daughter.!] 

(Beet. 8 ,) 

4 . The same rule is propounded by Manu : “ A son, born after a 

4 Passages of division; shall alone take the parental wealth/'! The 

Mann md Vthas- term parental (pitryam) must be here interpreted 4 ap~ 
pati of like im- pertaining to both father and mother f for it. is or- 
P ort * ' dained, that “A son, bom before partition, has no 

claim on the wealth of his parents ; nor one, begotten after it, on that 
of Ms brother. n || 

5. The meaning of the text is this : one, bom previously to the dish 

5 Exposition tribution of the estate, has no property in the share al» 

of the text last lotted to his father and mother who are separated [from 
cited, their elder children!!] ; nor is one, born of parents 

separated [from their children], a proprietor of his brother's allotment 

6 . Thus, whatever has been acquired by the father in the period 

The father’s subsequent to partition, belongs entirely to the son 

subsequent acqui- born after separation. For it is so ordained : “ All the 
sjtions belong 4 to wealth, which is acquired by the father himself who 
the son bom after has made a partition with his sons, goes to the son fee- 
separation, gotten by him after the partition : those, bom before 

it, are declared to have no right”** 


ANNOTATIONS. 

2, If there be no daughter.] But, if there be a daughter, the son does not take 
his mother’s portion. Subodhi ul 

3* His own proper share ] Bee Section 8. 

From his father’s estate.] Bfdam-bhatfca here notices a different reading; pttrjan\ 
in the accusative, for pitryut in the ablative *. and afterwards, matrkan “ maternal” for 
matul ** his mother’s.” The sense is not materially affected by these variations, 

. \4, ' On the wealth of his parents*] This passage, being read differently by 
tahanatOh, 7. §'o.}, who writes pit rye “parental or paternal” instead of 'pitroE “.of 
both- parents,” is not less ambiguous according to that reading, than the ' text' cited 
. . . 

E, ; tn tk| share.] Balam-bhatfa censures another reading, vibbage " in the divi- 
sion,” for bh&ge “in the share.” 

* B&lam-bhatja, J- ISjnav&lkya, 2.118. Tide supra. Sect. 3. § 8. f Suhodhiai 
| Mann, 9 * . j! Vrhaspati. ■ ' % Bal&m-hhaHa, 

Yihas|mU. Bee Jlmuta*TahaM t Oh. 7> § A 
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7 . But the son, bom subsequently to the separation, must, after 
7. To be star- the death of his father, share the goods with those 


fed however with 
such brothers as 
were reunited 


who reunited themselves with the father after the 
partition : as directed by Marni ; “ Or he shall parti- 
cipate with such of the brethren, a 
the father.”* 


are reunited with 


8 2ti"hi of a & When brethren have made a partition subse- 

posthumous sou; quently to their fathers demise, how shall a share be 
declared in a pas- allotted to a son bom afterwards ? The author replies 
sage of Yajna- « His allotment must absolutely be made, out of the 
T&ikya. visible estate corrected for income and expenditure” - ] 0 

9. A share allotted for one who is born after a separation of the 

9 Exposition brethren, which took place subsequently to the death 

of the text, of the father, at a time when the mother's pregnancy 

, was not manifest, is “ his allotment/' But whence 
shall it be taken ? The author replies, “ from the visible estate" re- 
ceived by the brethren, “ corrected for income and expenditure/' In- 
come is the daily, monthly or annual produce. Liquidation of debts 
contracted by the father, is expenditure. Out of the amount of pro- 
perty corrected by allowing for both income and expenditure, a share 
should be taken and allotted to the [posthumous son.] 


19. The meaning here expressed is this : IneludU 
share is formed * n several shares the income thence arisen, 
for him, oat of the ar *d subtracting the father's debts, a small part should 
allotments of the be taken from the remainder of the shares respective- 
rest; making al- ]j } and an allotment, equal to their own portions, 
lowance for gam 8 } 10U |d be thus formed for the [posthumous] son bom 
au or e * after partition. 


ANNOTATIONS. 

8. Absolutely.] The particle va is here employed affirmatively. The meaning is, 
that an allotment for them should be made only from the visible estate corrected for 
income and expenditure. SubodhM. 

9. His allotment.] The pronoun u his"* refers to the son bom after partition, 
Subodhinf. 

Corrected for income and expenditure,] If agriculture or the like have been 
practised by the brethren with their several shares after separation, the gain is Cl in- 
come/* Tne payment of the father's debts, the support of their own families, and si- 
milar disbursements constitute H expenditure/ 3 Counting the income in the shares, 
and deducting the expenditure from the allotments, as much as may be in **ach instance 
proper, should be taken from each portion, and au allotment b* thus adjusted for a son,, 
born of a pregnancy which existed at the moment of i lie father’s decease, as well as at 
the time of the partition, though not then manifest. Subodhinf. 

■ 10. Including in the several shares, &c.] It is the patrimony though divided, as 
much as when undivided. Since then the offspring, though yet in the mother’s womb,, 
is entitled to a share of the father's goods, as being his issue, therefore that offspring 
is entitled to participate in the gain arising out of the patrimony. Here again, if it be 
a male child, he has a right to an equal share [with others of the same class]. But* if 
a female, child, she participates for a quarter of the share due to a brother of the same 
rank with herself. This, which will she subsequently explained, should be here under- 
stood. Snbndhini 




f yajwaval&ja, % 128, 
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' 11. This, must be understood to be likewise applicable in the 
II. The post- ease of a nephew, wlto is born after the separation of 
humous son of a the brethren ; the pregnancy of the brother's widow, 
brother has the who was yet childless, not having been manifest at' the 
«me right. time of the partition (it). 


12. But, if she were evidently pregnant, the distribution should 
32 . If the preg- be made, after awaiting her delivery ; as Vasishtha 


rsanrjhe manifest, 
the" partition 
should be post- 
poned until after 
the delivery : as 
directed by Y\i 
sishjha. 


directs. ik Partition of heritage [takes place] among 
brothers [having waited] until the delivery of such 
of the women, as are childless [but pregnant]"* This 
text should be interpreted, *' having waited until the 
delivery of the women who are pregnant/ 


13. It lias been suited, that the son, born after partition, takes 
It; Presents of tlw whole of his fathers goods and of his mothei/s.f 
parents to their -^ nfc if the, lather, or the mother, affectionately bestow 
children arc in- ornaments or other presents on a separated son, that 
eoiUestible : ac- gift must not he resisted by the son born after parti* 
cordrng to X ajila- Hon.; or, if actually given, must not.be resumed. So 
^ ^ the author declares : u But effects, which have been 

given by the father, or by the mother, belong to him on whom they 
vyer^bestowed/'J 


ANNOTATIONS. 

11. Who was yet childless.] This is according to the reading and interpretation 
followed by Bdlam-biiafcta* He notices* however, another reading, (aprajasya instead of 
aprajasi,) which connects the epithet of v * childless” with the brother. 

12. Such of the women as are childless but pregnant.] Vacheap&tHniqra com 
nects the word '* women” (or ‘ wives') with the term t( brothers.” The Kalpafcaru, and 
other compilations, also understand the wives of brothers to be meant ; but, in the 
Smfti-chandrikd, the passage is interpreted as relating to the widows of the father. Ail 
concur in explaining it as meant of pregnant widows. 

This text should be interpreted.] The most natural construction of the original 
text is 4 Partition of heritage is among brothers and women who are childless ; until 
the birth of issue/ The authors of the Kalpataru and Chmiaraaru follow that interpreta- 
tion, and conclude that c a share should be set apart for the widow who is likely to have 
issue (being supposed pregnant) : and when she is delivered, the share is assigned to 
her son, if she bear male issue ; but, if a son be not born, the share goes to the brethren 
and the woman shall have a nmintemmee/ The author of the Smtti-eh&ndrika acknow- 
ledges that to be the natural construction of the words ; but rejects the consequent in» 
ter pretation* because it contains a contradiction, and because widows are not entitled to 
participate as heirs. He expounds the text, nearly as it is explained in the Mitakshara, 
Vi*. * Among brothers, who have continued to live together, until the delivery of the child- 
less but pregnant widow, partition of heritage takes place after the birth of the issue, when 
Sit m is known ; and docs not take place immediately after the obsequies/ ' Viqveqvara- 
bh&ita, m the Madana-Parijata, exhibits a a similar interpretation: * Partition takes 
place after awaiting the delivery of widows who are evidently pregnant. 

* The first part of this passage corresponds with a text of Yasishpia’s institutes 
0 1 . 36,)'; but sequel of it is not to be found in that work. 

f Vide supra«' 7, ' " J I&jfcmdkya, % 124, ' 

^ " (a)' See 7 Moo* I. L 0» f 182.-® : ■ ■ 
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14, What is given, (whether ornaments or other effects,) by* the 
14. Whether father and by the mother, being sepmtod fron) "their 
given after a di~ children, to a son already separated, belongs exclu- 
™ ion ? sively tohim; and does not become the pi” perty of 

the son bom after the partition. 


IS. Or before it. 


15. By parity of reason, what was given to any 
one, before the separation, appertains solely to him. 


16. So, among brethren, dividing the allotment, of their parents 
16. This equally who were separated from them, alter the demise of 
holds good when those parents, (as may be done by the brothers ; if 
the separated sons there be no son bom subsequently to the original par- 
are the heirs. tition,) what had been given by the father and mo- 
ther to each of them, belongs * severally to each , and is shared by no 
other. This must be understood. 


SECTION VII. 


Shares allotted to provide for widows and for the nuptials of unmar- 
ried daughters.— The initiation of uninitiated brothers defrayed 
out of the joint funds. 


I. When a distribution is made during the life of the father, the 
1 The idow participation of Ms wives, equally with his sons, has 
of the 'father are been directed. (“ If he make the allotments equal, his 
entitled to equal wives must be rendered partakers of like portions.”*) 
shares with the The author now proceeds to declare their equal parti- 
sons ; as provided cip&tion, when the separation takes place after the de- 
»*y lajnavai ya, m f se 0 f the father <f Of heirs dividing after the death 
of the father, let the mother also take an equal share / 1 j 

9 Vr™ r 2. Of heirs separating after the decease of the 

0 f t i le 51 101 father, the mother shall take a share equal to that of 
They fake only a son ; provided no separate property had been given 
■half, if they have to her. But, if any had been received bv her, sne is 
peculiar property. ont itled to half a share, as will be explained(a)4 


ANNOTATIONS. 

2. Provided no separate property had beca given.] Peculiar property of a wo- 
man (stridhana.) Vide 0. 2. Sect. 11. § 1. 


* Section 2. § 8- + Yajlavalkya, 2- 124. J Vide C. 2. Sect. 11. $ 84. 

0) See 2 Str. H. L. 307, 383, 404.—B7. 
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3. If any of the brethren be uninitiated, when 
the father dies, who is competent to complete their 
initiation % The author replies : " Uninitiated brothers 
should be initiated by those, for whom the ceremonies 
have been already completed.”* 

4. By the brethren, who make a partition after 
the decease of their father, the uninitiated brothers 
should be initiated at the charge of the whole estate. 

5. In regard to unmarried sisters, the author 
states a different rule : “ But sisters should be dispos- 
ed of in marriage, giving them as an allotment, the 
fourth part of a brothers own share(a). w f 

The purport of the passage is this : Sisters also, who are not 
already married, must be disposed of, in marriage, by 
the brethren, contributing a fourth part out of their 
own allotments (6). Hence it appears, that daughters 
also participate after the death of their father. Here, 
in saying “ of a brother’s own share,” the meaning is 
not, that a fourth part shall be deducted out of the 
portions allotted to each brother, and shall be so con- 
tributed; but that the girl shall be allowed to partici- 
pate for a quarter of such a share as would be assign- 
brother’s stare, is able to a brother of the same rank with herself. The 
assigned to the se nse expressed is this : if the maiden be daughter of 
slster * a Br^hmani, she has a quarter of so much as is the 

amount of an allotment for a son by a Brlhmani wife. 


3! The initia- 
tion of brothers 
should be com- 
pleted out of the 
common funds. 

4. Exposition 
of Yd] hav alky ids 
text. 

5. Tor the mar- 
riage of sisters, 
quarter shares are 
allotted. 


6 . 


6. Explanation 
of Yajfiavaikya’s 
text, 

A quarter is 
not to be taken 
from every bro- 
ther’s share; but 
a portion, equal 
to a quarter of 
the amount of a 


ANNOTATIONS. ^ 

3. Initiation.] Sanskara; a succession of religious rites commencing on the 
pregnancy of the mother and terminating with the investiture of the sacerdotal thread, 
or with the return of the student to his family and finally his marriage. 

4* By the brethren, who make a partition, &c.] By such, for whom all the initi- 
atory ceremonies, including marriage, have been completed. B&lam-bhatta. 

After the decease of their father.] In like manner, while the father is living but 
disqualified by degradation from his tribe or other incapacity, if the brethren be them- 
selves the persons who make the parti? ion, the same rule must be understood in regard 
to the initiation of brothers at the charge of the common stock. Balam-bhatta* 

6. The purport of the passage is this.] As commentators disagree in their inter- 
pretation of the text, and a subtile difficulty does arise, the author proceeds to show, 
that Ms own exposition, and no other, conveys the real sense of the passage. Taking 
the phrase i£ the uninitiated should be initiated” as here understood from the preceding 
sentence {§ 3), he expounds the text ; “ Sisters also, who are not already married, &c.* 

: Some thus interpret the words u own share * After assigning as many shares as 
there are brothers, a quarter part should be given to a sister, but of their several allot- 
ments : so that, if there be two or more sisters, a quarter of every share must be given 
to each of them.’ ; . 

But others thus expound those terms : c Deducting a quarter from each of their' 
shares, the brothers' should give that to a sister. If there be two or more sisters, they 
and their brothers shall respectively take the same, subtracted share jjtod residue :] and 
no separate deduction shall be: made [for each/] ■ . 

. * YAjuavalkya, 2. m ~ pY^fiavalkya^riiZ 

(a) See % Btr, H- L. ■■ . ' (b) See l Strange, H. t. 401— Fd. ' 
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7. For example, if a certain person had only a Brahman! wife, 

7. Example, leaves one son and one daughter; the whole pa- 

where the bro temal estate should oe divided into two parts, and one 
tilers and sisters such part be subdivided into four ; and, the quarter 
are of the same being given to the girl, the remainder shall be taken 
lribe * by the son. Or, if there be two sons and one daughter, 

the whole of the fathers estate should be divided into three parts ; and 
one such part he subdivided into four : and, the quarter having ’been 
given to the girl, the remainder shall be shared by the sons. But. if 
there be one son and two daughters, the father’s property should be 
divided into thirds, and two shares be severally subdivided into quar- 
ters : then, having given two [quarter] shares to the girls, the son shall 
take the whole of the residue. It must be similarly understood in any 
ease of an equal or unequal number of brothers and sisters alike in 
rank, 

8, But, if there be one son of a Brahmanl wife and one daughter 

8. Instance, by a Kshatriya woman, the paternal estate should be 
where they, are of divided into seven parts ; and the three parts, which 
different tribes. would be assignable to the son of a Kshatriya woman, 
must be subdivided by four : then, giving such fourth part to the 
daughter of the Kshatriyfi wife, the son of the Brfihmani shall take the 
residue. Or, if there be two sons of the Brahman! and one daughter 
by the Kshatriyfi wife, the father’s estate shall be divided into eleven 
parts ; and three parts, which would be assignable to a son by a 
Kshatriyi wife, must be subdivided by four : having given such quar- 


ANNOTATIONS. 

Both interpretations are unsuitable : * for, according to the first, if there he one 
brother and seven or eight sisters,* nothing will remain for the brother, if a quarter 
must be given to each sister; or, if there be no sister and many brothers, the sister has 
a greater allotment than a brother, if a quarter must be given to her by each of her 
brothers; and this is inconsistent with a text, which indicates, that a daughter should 
have less than a son. 

Under the second exposition, if ihere be one sister and numerous brothers, the 
same objection arises, which was before stated ; or, in the case of one brother and seven 
or eight sisters, suppose the amount of the brother's share to be a nishca, the quarter 
of that is very inconsiderable, and the allotment of shares out of it is still more trifling: 
the terms of the text fi giving them, as an allotment, the fourth part/’ (§ 5 ) would be 
impertinent ; or, admitting that the precept is observed, still there would be art incon- 
sistency. 

But, according to our method, since each sister has exactly a quarter of a share, 
there is nothing contradictory to the terms of the text, a fourth part” (§ 5), 
Subodhini 

7. Divided into two parts, and one such part . . , , into four,] If the^ text yvere 
not so explicit, it might have rather concluded, that Hie estate should be divided into 
five parts'; one for the sister, and four for the brother : which would he exactly an al- 
lotment of a quarter ot the amount of a brothers share to a sister. But, according to 
the distribution exemplified in the text, the sister receives one quarter of that which 
she would have received, had she been male instead of female. It is. however, in the 
instance first stated, % seventh only of what her brother actually reserves for himself. 

* If there be four sisters, nothing will remain, for the brother ; if there be 4 
greater number, the allotment- of a quarter to each is impossible. C* 
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ter share to the daughter of the Kshatriya, the two sobs of the Brah- 
man! shall share and take the whole of the remainder* Thus the mode 
of distribution may be inferred in any instance of an equal or unequal 
number of brothers and sisters dissimilar in rank* 

9. Nor is it right to interpret the terms of the text (“ giving the 

9. The allot- fourth part ,J § 5) as signifying * giving money suffi- 
meat of a fourth dent for her marriage/ by considering the word 
is not indefinite ; « fourth” as indefinite. For that contradicts the text 
a ^sufficiucy for <>fManu* f To the maiden sisters, let their brothers 
. defraying/ ^ the give portions out of their own allotments respectively : 

charges "of the to each the fourth part of the appropriate share; and 
marriage. they, who refuse to give it, shall he degraded.”* 

10. The sense of this passage Is as follows* Brothers, of the 

10. SJxplana- sacerdotal and other tribes, should give to their sisters 

tion of a text of belonging to the same tribes, portions out of their own 
Maim of like iux- allotments ; that is, out of the shares ordained for per- 
l )0rt - sons of their own rank, as subsequently explained.^ 

They should give to each sister a quarter of their own respective allot- 
ments, It is not meant, that a quarter should be deducted from the 
share of each and be given to the sister. But, to each maiden, should 
be severally allotted the quarter of a share ordained for a son of the 
same class. The mode of adjusting the division, when the rank is dis- 
similar and the number unequal, has been stated : and the allotment 
of such a share appears to he indispensably requisite, since the refusal 
of it is pronounced to he a sin ; “ They, who refuse to give it, shall 
foe degraded/’ (§9.) 

XL If it be alleged, that, here also, the mention of a quarter is 

11 An oMec* indeterminate, and the allotment of property sufficient 
tion answered. to defray the expenses of the nuptials is all which is 
meant to foe expressed : the answer is, no ; for there 
is not any proof, that the allotment of a quarter of a share is indefinite 
in both codes; and the withholding of it is pronounced to be a sin. 


ANNOTATIONS. 

This k consonant.] Mcdhatithfs interpretation of a parallel passage of Mann :J 
where lie observes, that *' if the maiden sisters be numerous, the portions are to be ad- 
justed at the fourth part of m allotment for a brother of the same class ; thus the 
meaning is, let the son take three parts, and let the damsel take the fourth.' 

9. For her marriage.] Sanskdra (f 3.) signifies, in this instance, marriage : since 
the previous ceremonies are not performed for females, but only for male children. 
Subodhint, &c. 

, , w Out of their own allotments respectively. 5 ’] A. difference in the reading of this 

passage is remarked in the notes on JImuta-v&hana (0. 3. Sect, 2.' f 36). A further 
variation occurs in the commentary by Medhatithi, who reads Svabhyaii svabhyaii “to 
•their own. sisters /’ that is, * sisters of their own classes respectively.' ■ 

u To each the fourth part of the appropriate share/’]' ""This part of the text is 
understood' by. Jimuta-vahana. 0. 3* Sect. 2. §36. 

11* la both codes,] In the text of Yajhavalkya and in. that of Marnx. SubodhinL 

ih Mamij 9, 118, . , « f Sect. 8,. § 4* 


$ Tide .infra. § 9, 
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12. As for what is objected by some, that a sister, who has many 
12. A further brothers, would be greatly enriched. If the allotment 
objection, confut- of a [fourth*] part- were positively meant ; and that a 
® d * brother, who has many sisters, would he entirely de- 

prived of wealth ; the consequence Is obviated in the manner before 
explained :f it is not here directed, that a quarter shall be deducted 
out of the brother’s own share and given to his sister ; "whence any 
such consequence should arise* 


13* Mcdb&ti- 
thi’s doctrine is 
right, not Bharu- 
chi’s. 


13* Hence the interpretation of AledhStithi who 
has no compeer, as well as of other writers, who con- 
cur with him, is square and accurate; not that of 
Bharuchi. 


14 Therefore, after the decease of the father, an unmarried 
14 Before the daughter(a) participates in the inheritance. But, before 
father’s demise a bis demise, she obtains that only, whatever it be, which 
daughter can have her father gives ; since there is no special precept res- 
only what he plea- peering this case, Tims all is unexceptionable, 
ses to give her. 


SECTION VIII, 


Shares of Sons belonging to different tribes , 


1. The adjustment of a distribution among brothers alike in 
1 Partition whether made with each other, or with their 

amoiig sons by father, has been propounded in preceding passages 
women of different (“ When the father makes a partition, fee.”;). The 
tribes, ^ declared author now describes partition among brethren dissi- 
by lajilavalkya. milar in class : " The sons of a BrShmana, in the sever 
ral tribes, have four shares, or three, or two, or one ; the children of a 
Kshatriya have three portions, or two, or one ; and those of a Vai§y4 
take two parts, or one. ,J § 


ANNOTATIONS* 

Pronounced to be a sin.] la Mann’s text, (§ 9.) Balam-bbatfa. 

13. Who lias no compeer*] Who Is independent of control. Balam-bhatta. 

^ This commentator treats Asahaya as an epithet of the author next named (Medium 
tit-hi.J The word occurs, however, as a proper name in the Yivada-ratnakara, In com- 
menting on a passage of Mann (9. 165.) The meaning may be th^t *• the opinion of 
Asahaya, MedMiitki, and the rest is accurate : not that of Bharuchi.’ 


* BUlam-bha^a. f § 6* 

t Section % § L § Ydjuavalkya, 2. 126^ 

(a) Sec 2 Sir* IL h> 

\ " ‘ xl ' 
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2. Under the sanction of the law,* instances do occur of a BrSh- 
mana having four wives; a Kshatriya, three: and a 

%. Explanation Vaicjya, two : but a Ciidra, one. In such, cases, the 
of tlie text. sons of a Brihmana* born to hirn by women of the se- 
veral tribes, shall have four shares, three, two, or one, in the order of 
these tribes. 

8. The several tribes (vamagas.)] Women of the different classes 

3. Etymology the sacerdotal and the rest, are here signified by the 

of a term con tarn- word tribe (varna.) The termination qas, subjoined 
ed in it to a noun in the singular number and locative or other 

ease, bears a distributive sense, conformably with the grammatical 
rule.f 

4* The meaning here expressed is this : The sons of a Br&hmami, 

4. Distribution by & Brfthm am woman, take four shares apiece : his 
among the sons of sous by a Kshatriya wife, receive three shares each ; 
a Bralimam. bv a Vaicya woman, two ; by a QudriS, one. 

5. The sons of a Kshatriya, bom to him by women of the several 

5. Among the tribes, (for that is here understood,) have three 1 shares, 

sons of a Xsha- or two, or one, in the order of the tribes : that is, the 
friya. sons of a Kshatriya man, by a Kshatriya woman, take 

three shares each ; by a Ymqyi woman, two ; by a QikM wife, one. 

6. The sons of a Vai<jy ft, by women of the several tribes, (for 

6 Among the llere > a g a * n > the same term is understood,) have two 
sons of a Vai^ya. shares, or one, in the order of the classes : that is, the 

sons of a Vai$ya man, by a Yaiyya woman, take two 
shares apiece ; by a Qudra woman, one. 

7- Since a man of the servile tribe cannot have a son of different 

7 Amoiw the chws'froin his own, because one wife only is allowed 

Bons of a Qudra. " to him, (for "a woman only must ho the wife 

of a Qiidra man ; ,? ]j partition among his children takes 
place in the manner befotvinentioned. 


ANNOTATIONS. 

Medh&iithi is a celebrated commentator on Mana : and his exposition of Mann’s 
text (§ 9.) agrees with the author’s explanation of Yiijfiavalkyas (§ 5.) 

Bharuchi, an ancient author, probably maintained the opinion and interpretation 
which are refuted in the present Section. 

2, Under ike sanction of the law.] The initial words of a passage of Yajnavalkya 
(I. 57.) arc cited in the text, for tlio sanction of the practice here noticed 

"3, Conformably with the grammatical rule.] The author quotes a rule of gram* 
man {P&nml, 5. 4. 43.). 

7. ■In the manner beforementioned.] As directed by the texts above cited, 
{Yfijftavalkyst, % 115. and US. Vide Sect. % and 3.) Subo&binL 


* yajiiatalkyft, 1. 57. ' f Papini, r», L 43. 


t Ma m, 3. 13. 
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8, Although ho restriction, be spec i lied in the text ($5 it must 
8 Lard reeeiv- * x ' urs( ^ i,iS ^ i<K ‘ relate to property other than land 


obtained, by the acceptance of a gift' For it is declar- 
ed [by Vxhu.spati*] “ Land obtained by neccptauec of 
donation, must not be given to the soil of a, Ksl-afriya 
or other wife of inferior tribe : even though 1 1 is lather 
give it to him, the son of the Br&hnuuu may resume 
it, when his father is dead” 


eu in gift, is exclu- 
sively taken by 
the Brahrmirifs 
son : as directed 
by Yihaspati, 


9, Since acceptance of donation is here expressly stated, land <>b- 
9. Acquired by tained by purchase or similar means appertains also 
other means,, as to the son of a Kshatriya or. other inferior worn am 
u ' C J 1 f i- C> it 1S d\>r the son by a C&drS woman is specially excepted 

of^the Isliathya dlie son, begotten on a C^udri woman by any man 
-and Va%/ ; bat of a twice-born classy is not entitled to a share of 
not by the yudr&’s landAf) Now, if land acquired by purchase and si- 
# milar means did not belong, to the sons of a Kshatriya 

or YaiyyA wife, the special exception of a son by a Qudr$ woman 
would be impertinent. 


10* But the following text. w The son of a Brahmana, a Ksha- 
triya, or a Vai^ya, by a woman of the servile class, 
shall not sliare the inheritance ; whatever his father 
may give him, let that only be his property f t re- 


10. Tile entire 
exclusion of the 
son by a £udr& 
woman, as ordain- 
ed by Manu, sup- 
poses something 
to have been be- 
stowed on lam by 
his father. 

Else he shares 
the moveables. 


relates to the case where something, however inconsid- 


erable, has been given by the father, in his life-time, 
to his son by a QudrS woman. But, if no affection- 
ate gift have been bestowed on him by his father, he 
participates for a single sliare [of the moveables]. 
Thus there is nothing contradictory* 


ANNOTATIONS* 

9. Begotten on a £udrl woman.] £ 4 udrl does not here bear its regular significa- 
tion of * wife of a Qudra man/ but intends a wife of the regenerate man, being a Qudra 
woman, Subodhint and Balatn-bhafcta. 

The special exception of a son by a {JfidrA woman would be impertinent.] Since the 
son of the Qydvk h specially excepted, it follows, that the sons of the Kslmtriya wife 
and those of the Yai<fy& do participate. Subodhini 

10. Where something has been given, j Where an affectionate gift has been 

bestowed* In some copies, the reading is so ; (prasada-datiaiu in. place of pradattam. 
B&lam-bhatta. 


* B&lam-bhatta supplies the author’s name. 

f This also is a passage of Viiiaspaii. See Jxrnuta-vahana* Ck, 9. § 2*2, 
f Manu, 9. 15o. 
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SECTION IX. 


Distribution of effects discovered after partition. 


1. Something is here added respecting the residue after a general 
1. Y&jrtavalkya distribution of the estate. “ Effects, which have been 
directs the distri- withheld by one co-heir from another, and which are 
butiou of goods discovered after the separation, let them again, divide 
parti- m equal shares : this Is a settled rule.”* 

tion. 

% What had been withheld by tic-parceners from each oilier, and 
% When dis- was n °f known at the time of dividing the aggregate 
covered, they siiaii estate, they shall divide in equal proportions, when it 
be divided, is discovered alter the partition of the patrimony. 

Such is the settled rale or maxim of the law. 

3. Here, by saying “ in equal shares” the author forbids parti- 

5. In equal ^ on w ^h deductions. By saying “ let them divide” 

shares, by all the he shows, that the goods shall not be taken exclusively 
co-heirs. by the person who discovers them. 

4. The embez- k Since the text Is thus significant, it does not 
zlement was an imply, that rio offence is committed by embezzling 
©fence. the common property. 

5, Is it not shown by Manu to be an offence on the part of the 
5 Is it so Gab* oldest brother, if he appropriate to himself the com- 

if committed by 111011 property ; and not so, on the part of younger 
an elder brother, brothers % u An eldest brother, who from avarice shall 
as in a passage defraud his younger brothers, shall forfeit the honours 
of Manu . of his primogeniture, be deprived of his [additional] 

share, and be chastised by the king ”f 

6. That inference is not correct ; for, by pronouncing such con- 

6. No. If crimi- duct criminal in an elder brother, who is independent 

mi* in an elder bro- ami represents tlie father, it is more assuredly shown 
ther, it is so, a for- (by the argument exemplified in the loaf and staff’) 
brother a ^ 0anSCr crimina l 111 younger brothers, who are subject 


ANNOTATIONS. ■. 

By the argument exemplified in the loaf and staff.] If a staff, to which a loaf 
is attached, be taken away by thieves, it is inferred, that assuredly the loaf also has 
been stolen by them 4 So, in the case under consideration, if the eldest, who is inde^ 
pendent tod represents the father, be criminal for withholding the goods, the same may 
surely be affirmed Concerning the rest, if they do so. Subodhmi 

Y&jfimlkya, % 137. f Manu, 9. 21$. 

4 See Jimuta-vdbana, 2. 25. k Z. 1, 15. • ■ 
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A passage of the ^ ie control of the eldest and hold the place of sons, 

Veda declares the Accordingly it is declared [m. the V ed.a r J to be an 
^aiit in general offence without exception, or distinction : « llim indeed, 
terms * who deprives an heir of his right share, he does cer- 

tainly destroy ; or, if he destroy not him, he destroys his son, or else 
his grandson 

7. Whoever debars, or excludes, from participation, an heir, or 

7. Explanation P emon entitled to a share, and does not yield to him 

of that" passage. his due allotment; he, being thus debarred of his 

share, destroys or annihilates that person who so de- 
bars him of his right : or, if he do not immediately destroy him, ho 
destroys his son or his grandson. 

8. Embezzle- 8. It is thus pronounced to be criminal in any 
meat of common person to withhold common property, without any 
property is crimi- distinction of eldest [or youngest.] 

nui in any person. 

. 9 * ’flu* use of 0. It is argued, that blame is not incurred by 
ifc, under the sup. one w } 10 takes the goods, thinking them, his own, 
to do so,° aria- lm< -ier the notion, that the common property apper- 
ed to be nmoceiit. tains also to him. 

10. That is wrong. He does incur blame ; for, though he took 

10. But still it thinking it his own; still he has taken the pro- 

the offence is com.- perty of another person, contrary to the injunction 
nhtted. which forbids his so doing. 

11. As in answer to a proposed solution of a difficulty “If an 

11. An illus- oblation of green kidney beans]: be not procurable, 

tration from th-b and black kidney beans§ be used in their stead, by 
MlmansA reason of the resemblance, the maxim, which prohibits 

the employment of these in sacrifices, is not applicable, because they 
were used by mistake for ground particles of green kidney beans it 
is on the contrary maintained, as the right opinion, that, * although 
the ground particles of green kidney beans be taken as being unfor- 
bidden, still the ground particles of black kidney beans are also actu- 
ally employed : and the prohibitory command is consequently applica- 
ble in this case/ 


ANNOTATIONS. 

11. As in answer to a proposed solution.] The author here adduces an example 
of reasoning from the Mlmansa, in the 6th book (Adhyaya,) 3d section (pada) and Gfch 
topic (Adhikaraoa.) Subodhini 

The black kidney bean, with certain other kinds of grain, is declared by a passage 
of the Veda unfit to be used at sacrifices. An oblation of green kidney beans, by ano- 
ther passage of the same, is directed to be made on certain occasions- if then, the 
green sort" be not procurable, may tho black kind be used in its stead ? The solution 


* Balam-bhaUa* f A passage of the Yeda, as observed by Bcuam-bhatta. 

X Mndga Phaseolus Mungo ; green kidney beans. 

§ Mdsha ; Phaaeolus Max* v. radiatus ; black kidney beans* 
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12. Therefore it is established, both from the letter of the law 
ILL Conclusion. from reasoning, that an offence is committed by 
’ taking common property. 


SECTION X. 


Rights of the Dvydmushyayam or son of two fathers . 


1. Intending to propound a special allotment for the Dvyamush- 
1 The issue of y%' a, .ui (or son of two fathers,) the author previously 

me by the wife describes that relation, w A son, begotten by one, who 
of another, is heir has no male issue, on the wife of another man, under 
te both. a legal appointment, is lawfully heir, and giver of 

funeral oblations, to both lathers.* 

2. A son, procreated by the husband’s brother' or other person 
2. Interprefca- (having no male issue), on the wife of another man, 

tioii of Yajfiaval- with authority from venerable persons, in the manner 
kya's text, before ordained, is heir of both the natural father and 

: the wife’s husband : he is successor to their estates, and giver of obla- 
tions to them, according to law.. 

3. The meaning of this is as follo ws. If the husband’s brother, 
3 further ex- or °^ er Person, duly authorized, and being himself 

planatioa of it. " " destitute of male issue, proceed to an intercourse with 
1 the wife of a childless man, for the sake of raising 

issue both for himself and for the other ; the son, whom he so begets, 
is the child of two fathers and denominated I) vyamushy % ana. He is 
heir to both, and offers funeral oblations to their manes. 


ANNOTATIONS. ■ 

first proposed is, that the black sort may be substituted for the green kind, in like man- 
ner as wild rice is used in pi ace of the cultivated sort : avid, in answer to the argument 
drawn from the special prohibition, it is pretended, that the prohibition holds against 
the use of the black kidney bean as such, and not against its use when ground, particles 
of this and other serfs arc taken with particles of green kidney beans as being uu for- 
bidden. But the correct and demonstrated opinion is, that the black kind is altogether 
unlit to be used at sacrilices, being expressly prohibited : its particles, therefore, al- 
though intermixed with other sorts," are to be avoided ; and for this reason they must 
not be used as a substitute for the other kind. Biibodhi.nl and Baiam-bhafcfca, 

1. Dvyamushy ay ana, or sou of two fathers.] As here, described, the Dvyfimush- 
y%apa is restricted to one description of adoptive son, the Kshet.raja or son of the 
wife; but the term is applicable to any adopted son retaining his filial relation to his 
natural father with his acquired relation to his adoptive parent. See Sect. 11. § 32. 

A" A In the manner before ordained.] The initial words of another passage of Yaj- 
fmv&lkya are here cited* It is as follows: t# ' Let the husband's brother, or a kinsman 
near or remote, having been authorized by venerable persons, and being anointed with 
butter, approach the childless wife at proper seasons, until she become pregnant, lie, 
who approaches her in any other mode, is degraded from Ms tribe. A child, begotten 
hi that mode, is the husband’s. son, denominated (kshetraja) son of the wife.”t 

* Ydjhmikya, 2. 128. f I&jifevalkya, 1, 69—70. 
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4. But, if one, who has male issue, being so authorized, have m- 
4. But, if the tercourse with the wife fur the sake of raising up issue 

natural father to her husband only ; the child, so begotten by him, 
have other male SO n of the. husband, not of the natural father : and, 
fs&oh of tk'hus- l) y ^is r ^iri.etion } he is not heir of his natural father, 
hand only ^as'ap- nor qualified to present funeral oblations to his manes, 
pears from a pas- K is so declared by Maim : " The owners of the seed, 
sage of Maim. and of the soil may be considered as joint owners of 
the crop, which they agree, by special compact, in coiisid oration of the 
seed, to divide between, them/ 5 * 

5. By special compact.] When the field is delivered by the 
r t? v owner of the soil to the owner of the seed, on an 

of the icrT 1 im agreement in this form, “ let the crop, which will be 
here produced, belong to us both then the owners 
both of the soil and of the seed are considered by mighty sages as 
sharers or proprietors of the crop produced in that ground. 

6. So [the same author.] "Unless there be a special agreement 
6. Another pas- between, the owners of the land and of the seed, the 

sage of the same fruit belongs clearly to the land-owner ; for the soil is 
author. more important than the seed/’f 

7. But produce, raised in another’s ground, without stipulating 
7 If there he ^ or ^ ie cro P> or without a special agreement that it 

m ' stipulation, shall belong to both, appertains to the owner of the 
the child belongs ground ; for the receptacle is more important than the 
to the mother's seed ; as is observed in the case of cows, mares and 
husband, the rest. 

& Here, however, the commission for raising up issue is relative 

8. The com- to a woman who was only betrothed, since any other 
mission to # raise such appointment is forbidden by Manu. For, after 
U P. j ss 3\ e * s r ®r thus premising a commission, “ On failure of issue, the 
isimLa desired offspring may be procreated, either by his bro- 

appears from a ther or some other kinsman, on the wife who has been 
comparison of duly authorized : anointed with liquid butter, silent, 
passages of Mama in the night, let the kinsman, thus appointed, beget 
one son, but a second by no means, on the widow [or childless wife ;]”t 
Manu has himself prohibited the practice : “ By regenerate man, no 
widow must bo authorized to conceive by any other : for they, who 
authorize her to conceive by any oilier, violate the primeval law. Such 
a commission is no where mentioned in the nuptial prayers ; nor is the 


ANNOTATIONS, 

8. The commission is relative to a woman who was on! j betrothed.] The 
commentator, Balam-bharfa, dissents from this doctrine ; and cites passages of law. to 
show, that, alter troth verbally plighted, should the intended husband die before the 
actual celebration of marriage, the damsel is at the disposal of her father to be given in 
marriage to another husband* It is unnecessary to go info his explanation of. the pas- 
sages cited in the text, in support of another opinion. 

* Mami } 9* 58* , f Maun, 9. 52* J Manu, % 59.— (10, 
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marriage of widows noticed in laws concerning wedlock. This prac-t 
tiee, fit only for cattle, and reprehended by learned priests, was intro- 
duced among men, while Vena had sovereign sway. He, possessing 
the whole earth, and therefore eminent among royal saints, gave rise 
to a confusion of tribes, when his intellect was overcome by passion. 
Since his time, the virtuous censure that man, who, through delusion 
of mind, authorizes a widow” to have intercourse for the sake of pro- 
geny.”* 


9. Nor is an option to be assumed from the [contrast of] precept 
9. An option and prohibition. Since they, who authorize the prae- 
musfc not be in- tice, are expressly censured : and disloyalty is strongly 
ferred from the reprobated in speaking of the duties of women ; and 
injunction con- C0Jlt inenee is no less praised. This, Maim has shown ; 
prohibition: & “ Let the faithful wife emaciate her body by living 

Tor Maim en- voluntarily on pure flowers, roots, and fruits ; but let 
joins continence her not, when her lord is deceased, even pronounce 
to a widow. the name of another man. Let her continue till death 
forgiving all injuries, performing harsh duties, avoiding every sensual 
pleasure, and cheerfully practising the incomparable rules of virtue, 
which have been followed by such women, m were devoted to one 
only husband. Many thousands of Brahm&nas, having avoided sen- 
suality from their early youth, and having left no issue in their ^fami- 
lies, have ascended nevertheless to heaven ; and, like those abstemi- 
ous men, a virtuous wife ascends to heaven, though she have no child, 
if, after the decease of her lord, she devote herself to pious austerity : 
but a widow, who, from a wish to bear children, slights her deceased 
husband, brings disgrace on herself here below, and shall be excluded 
from the abode of her lord”*f Thus the legislature has forbidden the 
recourse of a widow or wife to another man, even for the sake of pro- 
geny. Therefore it is not right to deduce an option from the injunc- 
tion contrasted with the prohibition. 


10. The authorizing of a woman sanctified by marriage, [to raise 
10 Mami e- 11 f issue to her ‘ husband by another man,] being thus 
plains tb“: prohibited, what then is a lawful commission [to raise 
sion on which site up issue ?] The same author explains, it : « The damsel, 
may be authoriz- whose husband shall die after troth verbally plighted* 
ed to raise up his brother shall take in marriage according to this 
tod ^ : having espoused her in due form, she being clad 

in a white robe, and pure in her conduct, let him pri- 
vately approach her once in each proper season, until issue be had.”J 


ANNOTATIONS. . 

1 fv** k right to deduce an option.] For an option is inferred in the case of 
equal things : but here a censure is passed on those persons, who authorize such a 
practice, and none upon those who forbid it. The injunction and the prohibition are 
consequently not equal ; and therefore an option is not inferred. Subodlmu. 


* Mauu, & 64-68, f Maim, 5. 157-161, 


i M anu, 9, 69—70, 



T HR mTA'KSSURX'. C UXP. I. W\ X 


-M# 


1 1. It appears from tliis passage, Unit lie. to whom a damsel was 
IL f uUThtvi : j- verbally given, is .her im.sbaiui without a formal ac- 
tion of the text. eeptanee on. his part. If lie die, his own brother of 
the whole blood, whether eider or yomterer, shall es- 
pouse or fiiKe in. maraage tiio widow. “In due jbriu, or as directed 
by law, “having espoused” or wedded her, and “ accord big ho this 
rule” namely with an inunction of clarified butter and with restraint 
of voice, &.c. let. him “ privately” or in secret, 14 approac.li her, dad in a 
white robe, and pure in her conduct,” that is, restraining lic.r mind., 
speech and gesture, u once” at a time, until pregnancy ex; sue. 


12, The inter- 
course of the 
widow with her 
husband's kins- 
man, is a nominal, 
marriage. 


12. These espousals are nominal, and a mere pari 
of the form in which an authorized widow shall be 
approached ; like the inunction of clarified butter and 
so forth. ■ They do not indicate her becoming the 
wedded wife of her brother-in-law. 


13. The issue 
belongs to the 
husband ; or, by 
special ugrecmunl* 
to both/ 


■ 13. Therefore the offspring, produced by that 
intercourse, appertains to the original husband, not to 
the brother-in-law. But, bv special agreement (a), the 
issue may belong to both. 


ANNOTATIONS. 


12. These espousals arc nominal] The notion is this : as an inunction of clarifi- 
ed butter, and other observances, are prescribed as mere forms in approaching an au- 
thorized widow • so these espousals are a mere part of that intercourse, and not a prin- 
cipal and substantive act, whence the parties might be supposed to become a married 
couple, Subodhint and Balam-bhaHa. 

Tor the woman cannot become a lawful wedded wife, being twice-married. B&iam* 

bbafcjia. 

13. Therefore the offspring, &c.] The child is not a legitimate son (aura sal of 
both parents ; but is (kshetraja) son of the soil or wife, and appertains to tin; husband 
or owner of tine soil, providedAo agreement were made lo this effect: * the offspring, 
here produced, shall belong to us both.' But, if such a stipulation exist, he is son of 
both. Subodliiol and Balam-bhaipu 

He is not legitimate son (aurasa) of the natural, father, but similar to a legitimate 
son; aa will be made evident in the sequel.* Balam-bhatra. 


(a) Sec 1 Strange, XL L. 83.~jB& 

Y 1 


* Vide Sect. 11. § 4 
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SECTION XL 


Son# by birth and by adoption* 


i . Sims by biri ii 
and by adoption 
air. described by 
YAnia valley a. 

1st., The legiti- 
mate sou. 

riiul. Son of an 
appointed daugh- 
ter. 

3rd. Bon of ike 
wife. 

4 tin Boil of bid- 
den origin. 

01 , ii. Son of an. 
unmarried woman. 

tfl.li. Son of a 
twice, married wo- 
man, 

, • 7th. Son given,. 

8th, Sou bought. 

Oth. Sou made. 

ICtli, Son self- 
given. 

U th. Son of a 
pregnant bride* 

1.21 It. Son de- 
serted. 


1. A distribution of shares, among soils equal or 
unequal in class, has been explained. Next, intending 
to show the rule of succession among sons principal 
and secondary, the author previously describes them. 
"The legitimate son is one procreated on the lawful 
wedded wife. Equal to him is the son of an appointed 
daughter. The son of the wife is one begotten on a 
wife by a kinsman of her husband, or by some other 
relative. One, secretly produced in the house, is a son 
of hidden origin. A damsel’s child is one bom of an 
unmarried woman ; he is considered as son of his ma- 
ternal grandsire, A child, begotten on a woman whose 
[first] marriage had not been consummated, or on one 
who had been deflowered [before marriage], is called 
the son of a twice-married woman. He, whom his fa- 
ther or his mother give for adoption, shall be consi- 
dered as a son given. A son bought is one who was 
sold by his father and mother. A son made is one 
adopted by man himself One, who gives himself is 
self-given. A child accepted, while yet in. the womb, 
is one received with a bride. Be, who is taken for 
adoption, having been forsaken by his parents, is a 
deserted son.”* 


± The issue of the breast (liras) is a legitimate son (aurasa). 
Exposition He is one born of a legal wife. A woman of equal 
of tlu; text. tribe(a), espoused in lawful wedlock, is a legal wife; 

legitimate son, and a son, begotten [by her husband"}*] on her, is a 
into and legitimate son ; and is chief in rank. 


ANNOTATIONS. 

L Son of his maternal grandsire.] In the numerous quotations of this passage, 
some l ead sutaK “ son,” others smitaK called,” and others again mata.Il u considered.*’ 
•The tense is not miumally affected by these differences; as either term, being not ex- 
pressed- must be understood. 

. 2. A son, begotten on a woman of equal tribe.] In fact it is not to be so under- 

ai.nod . For ii contradicts the author’s own doctrine, since he includes the Murdh&va- 
sikta and others, bom in the direct- order of the tribes, among ^ legitimate issue (§ 41.) 
They are not sons begotten on a woman of equal tribe and, if issue by wommi of dif- 
I'emnt tribes be not deemed legitimate, being considered as born of wives whom it was 

* Yajnavalkya, 2. 129—133. 

f Bakm-bha^a directs this to be supplied in conformity with passages of Vishnu 
-T5. 2.} and Manu (D* 166.) 

■ («)-5ec 1 Strange, II, L. 49.— /&/. . 
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8. The son of an appointed Uaughtoi (yniLrikS-putraJ is equal t<> 


him ; that is equal to the legitimate son. The term 
signifies son of a daughter. Accordingly he is equal 
to the legitimate son ; as described ^iiy Vasishrha : 
(t This damsel, who has no brother, I will give unto 
thee, decked with ornaments : the soil who may he 
horn of her, shall he niv son."'* Or that term may 
signify Ur daughter becoming by special appointment a 
*-■■02 1 , Still she is only similar to a legitimate son for she derives more 
from the mother than from the father. Accordingly she is mentioned 
by Yasishtha as a son, hut as third in rank : “ The appointed daughter 
is considered to he the third description of sons /' 'f 


C. Pou of an 
.•jppoirUed daugh- 
ter, described by 
Vnsisiifhst * mid 
daughter appoint - 
k! to be sou; 

aUo described 
in-' VafiishusH. 


ANNOTATIONS. 

tied, lawful to marry, then ii might, follow, that, oilier per.-ims would lake t lie hcritatyi , 
although such sens existed. Hence die mention of a vote equal by tribe in f ends only 
the preferableness [of her or her offspring :'] and t lie restriction, limt. she be a. lawful 
wife, excludes the kb bet raj a. or issue of da*, soil, and die vest. Viramitrodava- 

The son by a woman of equal tribe espoused in any nf f.ht- iiTcgukr forms of mar- 
riage (A'sttra, he.) is a legitimate son : and die suns of a 1 huh m ana, by wives espoused 
in the direct, order of the classes (Kshat.riya, Ac ), deiiominattal the ALardhivasikin, t l.r 
Ambashtha, and the IVtraqava or Nishtid* ; and f In.*, sous of a Kshal.riva by wives nf 
the Vaipva or fudra tribe, named the Mahk-hya and the 'Ugra : and the son of a Yaieyd 
by a yiidra woman, called the K aroint ; are all legii imatc- sons. Yiuveuvm-u bha-Ui in 
i lie Aladana-ParijcVta* 

By the term f * lawful” is excluded a woman espoused by one to whom such marri- 
age was not permitted ; therefore the sons by women of superior tribe arc not legil I 
male; [Sec 1 MorL Dig. 310. — FI. ] and, for this purpose, the word “ hvwi'uP’ luu 
been introduced into the text. (§ 1.) k lawful wife fur a man of a regenerate tribe b a 
woman of a regenerate tribe; ’and, for a Cmira man, a Qa&rk woman. [See A. J. 
No. : 45 <?/186l>, I Mad. H. 0. Rep. 4-7 8— >£#.] For ward of a wife of preferable des- 
cription, one analogous is allowed. Consequently it is not indispensable, that the wild 
be of the preferable description. Even a yimva woman may be the wife of u regene- 
rate man ; and her issue is legitimate, as will be shown. Bubim-bhapii. I Sec 7 Moo. 

i. a , m:\ 

3. Equal to i he legitimate son. i The danglner appointed to be « son, and the 
son of an appointed daughter, are either of them equal to ?bc legitimate son. View 
qvara in the Madana Parijata. 

Since the son of an appointed daughter is son of legitimate female issue, therefore 
ho ia equal to a legitimate son : but; he is not literally a legitimate sou, bring one re- 
move distant* Vjqvcijvara in the Subodhinf. 

Or that term may signify, Ac. J If may signify a daughter vim becomes by appoint- 
ment a son ; that; is, who is pur. in place of a son. Ah hough she be legitimate, vet be 
ing female, she is merely equal to a son. Yiramitrodaya. 

ci Equal to him ” equal to the legitimate, son, is the \vA riku-puim or daughter no 
pointed to he a son ; for, since all the terms of the definition of a legitimate sou., <A- 
eepting sex, are applicable to her, s!*o is similar lo him, A pnrarkn. 

The Pul;rik4-putrji m of fmir descriptions. The !ir.-! i.> tin* daughter appointed If! 
be a son. fcShe is so by a stipulation io that effect. The next is her Am. he obfuius 
of course the name of 4 sow of an appointed ilinghtcrA vitiumt any special compact. 
This distinction, however, occurs; lie is nor; in place of a m>;i. hvi in place of a sou’s 
son,' and is a daughter’s sou. Accordingly he i.-> described us a daughter's, son in the 
text of fankha and Likhita: “An appointed daughter is like nisio u son ; as Pradiefasa 
has declared : her offspring is termed son of an appoint* d daughter ; he offers funeral 
oblations to the maternal grandfather,', and io the paternal grand sires. There is no dp- 

* Yasishtha, 17, 10. f Yasishtha, If, .11. 
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4. Son of two . ^ The son of two lathers (dvyamushyayana)* 

fathers. (Sect 10 .) inferior to the natural father’s legitimate son, be- 
cause.' he. is produced in another’s soil. 

5. Son of the # A child, begotten by another person, namely 

wife, by a kinsman, or by a brother of the husband, is a; 

wife’s son (kshetraja). 

6, The son of hidden origin (g&dhjya) .is one secretly brought 
f * forth in the husband’s house. By excluding the case 

dea origin, of a child begotten by a man of inferior or superior 

tribe,, this must be restricted to an instance where it 


ANNOTATIONS. 

fcrence between a son’s son and a daughter’s son in respect; of benefits conferred.” The 
third description of son of an appointed daughter is i he child horn of a daughter who 
was given in marriage with an express stipulation in this form fi the child, who shall be 
born other, shall be mine for the purpose of performing my obsequiesA’f Ho apper- 
tains to Ids maternal grandfather as an adopted son. The fourth is a child born of a 
daughter who was given in marriage with a stipulation in this form : " The child, -who 
hhail be bom of her, shall perform the obsequies of both.” He belongs, as a son, both 
to his natural grandfather and to ius maternal grandfather. But, in the case where she 
was in thought selected for an appointed daughter^ she is so without a compact, and 
merely by an act of the mind. Hemadri. 

The son of the appointed daughter belongs in general only to the maternal grand- 
father : but, by special compact, to the natural father also. "Thus Yama says : ,e Let 
the sou of an appointed daughter perform the obsequies of his maternal ancestors ex- 
clusively : but, if he succeed to the property of both, let him perform the obsequies of 
both.” Accordingly this child also is denominated dvyAmushyayaim or son of two fa- 
thers. Balam-bhaU-a. * * « 

“ The appointed daughter is the third description of sons.”] “ For she, who has; 
no brother, reverts to her male ancestors and obtains a renewed filiation.” Vasishtha.§ 

The adopted daughter is eouuted by Vasishtha as the third : not by Yajhavalkya* 
Suhodhmi 

Mitra-miqra reads second instead of third ; against the authority of the institutes 
and of every compiler who has died tins passage. 

4. Is inferior to the legitimate son*] He is similar to the son of the body. Ba- 
iambhatfa. 

Is not the sou of two fathers 1 hr, <«jT>nrhig of his natural father Y Is he then a Je- 
gUisjiaU' soi 1 V or one or other oi fue various' descriptions of adoptive and secondary 
.sons'* A ruieipufiiig tin's question, the author says ; “lie is not different from him;” 
he is equal fo a son of t he body. Subodhini. 

The comment nry Iasi cited reads aviqishfa f not different/ instead of apakfshta 4 in- 
ferior/ Both readings are noticed by B&iam-bliatfa. 

5. A. child, begotten by another person, . . . . m a wife's sou. j There are two 
descriptions of kshetraja or wife’s son ; the Iks t of limn is son of both fathers (dvipt- 
tfka;) the other is adopted sou of the wife’s husband. Yiraniitrodaya. 

A son begotten, under a formal authority, by a kinsman being of equal class, or by 
another relative, is a wife’s son. Yicveqvara in the Madana-Parijata. 

, -S», He must belong to the same tribe.] A child secretly conceived by a woman, 
in her husband’s house, from a man of the same tribe,, but concerning whom A is not 
ec r Imply -known, who the individual was, is named a son. of concealed origin. The 
ignorance A 3 ' to the particular person must be the husband’s, not the wife’s : and the 
knowledge of' bis equality in tribe may be obtained through her ; for surely she must 

* Tide SectToT”" ~ f Mann, 9. 137* 

% Mnnu, 9. 1 30; § Yaswhjha, If. 15/ ■ 
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is not ascertained who is the father, hut it is certain that lie must be- 
long to the same tribe. 


7. .A. damsel's child (k&nina) is the of Spring of a a immamofl 
8on of an Ionian by a man of equal class (as restricted in the 


mi married wo- preceding instance] : and he is son of his maternal 
<miim described grandfather, provided she be unmarried and abide in 
! '- v her father's house. But, if she he married, the child 

becomes son of her husband. So Maun intimates : “ A son, whom a 
damsel conceives secretly in the house of her father, is considered as 
the son of her husband, and denominated a damsdA sou, as being horn 
of an unmarried woman."* 


ANN OT ATION& 

know who he is. But, if she really do uot know hb tribe, having been secretly violated 
by a strnngiT [m a dark night, fj then the child hems the name of a son of hidden 
origin, but is not so lit a son as the one before described. Vurvcovara in the Madanu- 
Parijaia.- 

In such circumstances, the child must bo abandoned, say others. Buium-blmtea. 

Since the natural fattier is not known, tins dual belongs to the same iribc with his 
mother. But, if there be a suspicion, thar, he \va* begot ten by n man of iuicrmr tribe, 
be is contemned. Vhchcspati miom in the* ynululru-ridusiVmuui. 

A son, who is born of the wife, mid concerning whom it is not certainly known 
who is the natural father, is adopiive son of the nmilmiAs husband, and called son of 
concealed origin. Being sou of ttm adaptive fa* hers own wife and begriteu <m her by 
another man, he is similar to The son of the wife, ami therefore described after him. 
Apararka. 

?. By a man of equal class.] As the son before described must be one begotten 
by a man of like tribe, so mast tins son also be the offspring of a man of equal class. 
** Damsel” does not here signify unmarried only : for, even with that import, the term 
is frequently used in the sense of 4 unconnected with man.* But it signifies a woman 
with whom a regular marriage has not. been consummated. BAlam-bhavta. 

The meaning of the passage of the Miiaksha.ru is this : ** Unmarried” signifies one, 
whose nuptials have not been muninrumt ; 41 married,” whose muni-ds arc begun. The 
affix here implies an act begun and not past. Fur a child bnuoui-n by a paramour alike 
in class, on a woman whose marriage is complete, is a smi of concerned origin. Virami.- 
troduva. 

The child, bom of an unmarried woman, is denominated soil of a damsel ; and is 
considered by Maim and the rest as son of his maternal grandfather* Being produced 
in a soil welch in some measure appertains to him, namely his daughter, the child is si- 
milar to the son of concealed origin, ami is the afore mentioned by Yajuavaikya next 
after him. Apararka. 

If the maternal grandfather have 7,0 male issue, then tin: drimscks son is deemed 
his son ; if he have issue, then 1 Le cuihi is sou of the iiusnand. id both be childless, 
he is adoptive son of both. I’ariuiii cited in the JiUmikara. and (/udohi-viveka. 

If either of them be destitute of male issue, the child is his son ; but, if both be so, 
the child is son of both, Bdlam-bhafTa. 

So Menu intimates.] . The meaning of the passage cited front Maim is us follows : 
a young woman, betrothed, but uhose nuptials have not been completed ; and who is 
consequently a muiaen, since she is not yet become the wife of her huemteu liusuand : ft 
sou (we say) borne by such a damsel is denominated a damsel’s cluld, and is considered 
as son of the bridegroom ; that is, of the person by whom she is espoused. According- 
iy the condition u ia the house other lather” is pertinent as an explanatory phrase : for, 
after marriage, she inhabits the bouse of her husband. Yiramitrodayu. 

f I’akim bhatta. 


* Maim, 9. 172, 
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- «S. The soo of a woman twice-married is one begotten by a 
S. Bon of a man of equal class, on a. twice-married woman, wdn- 
twice-married wo- ther the first marriage had or had not been eon sum - 
mn - mated. 


ANNOTATIONS. 

8. Whether, &e] -WhdVr the .marriage had or had not been consummated by 
the first husband, and whether she have been forsaken by her husband in his life tum- 
or he a widow. Such is the meaning. Accordingly Vishnu so . declares y “ He, whom 
a woman, either forsaken by her hu>band. or a widow, and again becoming a wife by 
her own choice, conceived [by a second husband,] is called t, he son of a woman twice - 
married.*** The child is son ‘of the natural lather ; for the first husoamTs right to the 
woman is annulled by his death or relinquishment ; and she has not been authorized to 
raise up issue to him ; and she takes a second husband solely by her own choice. Da 
lam-bhatta. 

There are two descriptions of twice-married women : the first is a woman whose 
marriage has not been consummated, but only contracted, and who is espoused by ano- 
ther man. The other is a woman who lias been blemished by intercourse with pi man, 
before marriage. The offspring 0 f such a woman is (paunar-bhava)(«) son of a twice-mar- 
ried woman. Accordingly it is so expressed in the text, Viranutrodaya. 

“ A woman, whose marriage had not. been consummated, and who is again espous - 
ed, is a twice-married woman. So is she, who had previous intercourse whh anot her 
man, though she be not actually married a second lime” Vishnu.f 

A child begotten “on a woman, whose [first] marriage had not been consummat- 
ed;” on the wife of an impotent man or the like, whether she have become a widow or 
not ; or on his own wife e< who had been deflowered who had been enjoyed by strangers, 
and who is taken, back, and again espoused ; the child (we say) begotten on such a woman, 
is called ‘ son by a woman twice-married/ The twice-married woman has been described 
in the first bonk [of luijnavaikya’s Institutes.] Apararka. 

” Whether a virgin or deflowered, she who is again espoused with solemn rites, is 
a twice-married woman : but she, who deserts her husband and through lust co-habits 
with another man of the same tribe, is a self-guided woman.” Ydjiiuvaikya.:}: 

There are two desorptions of women termed anyapurva§ or previously connected 
with another : namely the punarbitu or women twicc-married, and the svairini or self- 
guided and unchaste woman. The twice- married woman also is of two descriptions ; ac- 
cording as she lias or has not been deflowered. She. who is not a virgin, is blemished 
by her intercourse with man before the nuptial ceremony : she, who is yet a virgin, in 
blemished by the repetition of the ceremony of marriage. But one, who deserts the 
husband of her youth, and through desire co-habits with another man of the same tribe, 
Is a self-guided woman (svairiuf.) Mitakshara.|| 

A woman, uho, having boon married, whether she be yet a virgin or not, is again 
espoused in due form by her original husband or by another, is a twice-married woman, 
She is so described by A! mm : " I f she be still a virgin, or if she left her original husband 
and return to him, she may again perform the marriage ceremony with her second [or, 
in the latter case, her original] husband :”1i’ and by Va&ishJ-ha ; “ She, who, having 
deserted the husband to wuom she was married in her youth, and having co-habited with 
others, returns to in’s family, is a twice- married woman. Or she, who deserts a husband 
Impotent, degraded, or insane, and marries another husband, or does so after the death 
of the first, is a twice-married woman.”** The repetition of the nuptial ceremony con- 
stitutes her a twice-married woman. But she, who leaves her husband and through de- 
sire co-habits, without marriage, with a man of the same tribe, is a sell-guided woman. 

■ Apar&rkit* 

* Maun, 9. 175. Erroneously cited as a passage of Vishnu. ■ t Yishmi, 36. 8.*~9, ■ 

t Ykjmvalkya, 1* 08. § Same with parapflrvau See Mann, 5. Kflh 

If On Yajmvalkyaj. 68. % Manu, 9. 170. **' Yasishihn/IT. i«. — 19. . 

(a) See i Mori. Dig. 310.— Aft' 
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l), Mr. who is jgivon Hy ins nud.lww with In.w imHuunlV. consent, 
<)' Sun given, while. liri* Imshiind is ubsonT [or i»<;:i]>uhk; though 
described fay ■prese.iiL^j or j without Ids si-w-iiti"! niter her husbands 
Af anu. decease, or who is given by his lather, or hy both, be- 

ing of the sa/me class with the person to 'whom ho is given, become s 
Ids given son (datbnka.) So Maim <leeia;res : u He is (tailed a, son given 
(datfcrinia,) whom his lather or mother aflhelh n ni.te.ly gives a- s a sou. 


ANNOTATIONS. 

\k Hr, who is given hy his mother with Iter husband's eoiisoui j YasisiiUut snvs 
!,t Let not a woman either give or accept a son, unless with the assent of her husband A;*; 
fur had before said {i Man, produced from virile seed and uterine blood, proceeds from 
his hither and his mother, as an effect from its cause. Tnereibro both his father and his 
mother have power to give, to sell, or to abandon their sson.(r/)§ 

Concerning the mother’s authority to give away her sou, when she is a widow, see 
a subsequent note. In regard to a widow’s power of adopting a son., there is much di- 
versity of opinions. Vaehespati niicni, who is followed by the Maiiliila school, main- 
tains that neither a woman, nor a (,'uuru, can adopt a daUaLu or given son ; because the 
proscribed ceremony (§ Id) includes a sacrifice, which they arc incapable of performing. 
This difficulty may ho' obviated by admitting a substitute for the performance of that 
ceremony : and accordingly adopt, ion by a woman, under an uuilmrily from her husband, 
in allowed by writers of the- other schools of law. .Narnia paiidira, .however, in his trea- 
tise uu adoption, restricts this to the case of a woman whose husband is living, since a 
widow cannot, he observes, have her husband’s sanction i*> the acceptance of a son. 
On the other hand, Btflfua-bltJir.ru. coni ends, that a Woman's right of adopting, as well as 
of sriving, a son, Is common t ) the widow and to ihe wife. This likewise is the opinion 
of the author of the Vvavahara-iuayuklia : but, while ho admits, that a widow may adopt 
a son without her husband’s previous authority, he requires, that she should have the 
express oanetiun of his kindred. Writers of the G a ura school, on the contrary, insist 
on a formal permission from the husband declared in his life-time. 

Being of the same class with the person to whom he its given.] . Or facing given to 
a person of the same elass. The two readings, (savarpaya iu the dative, or savarno yafi 
in the nominative,) boih not iced by the comment aior Baiam-bhaifa, give the same sense. 

The adopted son must be of the same tribe with the giver or natural parent as well 
us with the adoptive parent, according to the remark of Apararka cited with approba- 
tion by Nanda.paridita in his treatise on adoption. 

Becomes his given son.] The son given (dattaka or datiriuiu) is of two sorts ; 1st 
simple, 2d son of two fathers (dvyamushydyaga,) The first is one bestowed without any 
nptcial compact ; the last is owe given under an agreement to this effect “ho shall 
belong to us both,” Vy avahara- may ukh a. 

“ Whom his fat her or mother gives.” Medhaiithi reads and interprets i( whom 
his father and mother give (inserting the conjunctive particle eha instead of the dis- 
junctive v;i.) Bilam-bhav;a condemns that reading : and infers front the disjunctive par- 
tide and dual number in the text, that three eases ore inf ended: viz, 1st. The mother 
may give her son for adoption with her husband’s consent, if im he absent or incapable ; 
and without it;, if he be dead m* the distress be urgent. 2d. The father may give away 
his son without his wife’s consent, if sue be dead, or insane, or otherwise incapable ; hut, 
with her consent, if she reside in. her own father’s house. JkL The father and mother 
may conjointly give away their son, if they be living together. 

<e Whom bis father or mother affectionately gives.”] Amicably : not from avarice 
or intimidation. In the Viramit-rodaya, the word is expressly stated to be used adverbi- 
ally : but Balam-bhaffa considers Ik as an epithet of the sou to he adopted, and us im- 
plying* that the adoption is not to be made against his will or without his free consent, 

Baiannbhatfn. ■ f Balam-blia-.fa. ,t Vnsisiitha, 15. 4, 

{ Yasishtha, 16. 1 — 2. (a) See 7 Moo. 1. A. (j;u 2b j. , i Strange, IT L, SO*— AV. 
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HINDU" LAW-BOOKS, 


being alike [by class, | and in a time of distress; continuing the. rfiit 
with, water”* 


10. Distress is 
requisite tojustify 
a parent in giving 
away his offspring. 

11. The person 
must not he an 
only son ; so Va- 
sishfha. 


10. By specifying distress, it is intimated, that 
the son should not- be given unless there be distress. 
This prohibition regards the giver [not- the taker.+] 

11. So an only son must not be given [nor ac- 
cepted.;!;] For vasishtha ordains “ Let no man give 
or accept an only son. 55 § 


12. Nor, though a numerous progeny exist, should an eldest sou 


12, Nor the eld- 
est son : according 
to Mania 


be given : for he chiefly fulfils the office of a son ; a s 
is shown by the following text. “ By the eldest son. 
as soon as born, a. man becomes the father of male 
issue” (a) |i 


13 . The mode of accepting a son. for adaption is propounded by 
13 The form Vasishtha: “A person, being about to adopt a son, 
to 'be observed should take an unremote kinsman or the near relation 
in this adoption is of a kinsman, having convened bis kindred and an- 


ANNOTATIONS. 

“ Being alike.”] This is interpreted by Medkiiitiil as signifying * alike, not by- 
tribe, but by qualities suitable to the family: accordingly aKshauiya. or a person of any 
other inferior class, may be the given son (dattaka) of a Bnihmana, 5 BKlam-bhafta and 
the author of the Mayukha censure this doctrine : since every other authority concurs 
in. restricting adoption to the instance of a person of the same tribe. 

10. By specifying distress.] “Distress” is explained in Prakuqa cited by Chan- 
deqvara, 4 inability [of the natural father] to maintain his offspring.*^) Narnia pandha, 
in his treatise on adoption, expounds it as intending the necessity for adoption arising 
from the want of issue. But Bui am hhatta rejects this, and supports the other interpre- 
tation; explaining the term as signifying ‘famine or other calamity.’ 

This prohibition regards the giver.] If he give away his son, when in no distress, 
the blame attaches to him, not to ihe taker. Balam-blmjki, 

11, So an only son should not be given.] Nor should such a son be accepted. 
The blame attaches both to the giver :md to the tak*;r, if 1 hey do so. B&lam-bliafcfca. 

“Let no man give or accept an only son.”] ( “ For he is [destined] to continue the 
Hue of his ancestors.” Such is the sequel of Y asish/iia’s text. Balam-bhacj:a.(tf) 

13. The mode of accepting a son is propounded by Vasishtha.] Ragfmnau- 

ilana, in the Udi'&lia-fcafcva, has quoted a passage from .the Kuiika-pur&na, which, with 

(a) See 1 Strange, E, L. 81. — Ed. 

(b) In Special Appeal No. 412 of\m (1 Mad. H. C. Hep. 54) the Madras High 
Court held that the adoption of an only son was. when made, valid according to .Hindu 
law; and agreed with Sir T. Strange that “with regard to both these prohibitions res- 
pecting an eldest and an only son, where they most strictly apply, they are directory 
only; and an adoption of either, however blameablo in the giver, would nevertheless to 
every legal purpose, be good ; according to the maxim of the civil law prevailing, per- 
imps, in no code more than in that of the Hindus, fitniim valet mod fieri non debuit 
See, too, oases noted in 1 Mori Dig. 17.—,/#/. 

(fi) Aa to the validity of the adoption of an eldest son, see Mw* Appeal No. -iO of 
1853. ' Mad. Sadr Dec. of 185# p. Zl.^Ed, 

* Mamt, th 168. f Subodbinl and Baiam-bhaHa, I Balainddtu* U. 

f Vasishtha, 15. 3, ■ . . '! Man a, 0. 105- 
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described uy Va- nouneed iiis intern ion to the ki «",(«) and having offered 
*“’"**• a burnt offering with rmbiti*n of the holy words, in 

the middle of his dwelling.”* 


ANNOTATIONS. 

the text of \ 'asishiha/f c r »iisti1 uf os the groundwork <'■' ‘he Av; <■,!-,;• nr* , ?;*. received 

bv his f,»i lowers. They construe the pos.s.mo ns no uuipu.n'ion • iiunib'.ii'Hi ny'ih:* ps it>n 
of a you ih or child whose age ex feeds Jive vvmw and r.<ipi»finiH v.h.>i* ini: ;;*: ><>u m 
advanmd beyond the oerenioity of tonsure* This is not m- e i-.-J.i bv 

write:-* in olhrir schools of lav/ ; and the authcmicilY of ibe pm^nge i-s If, is em-Usied 
by some, ami particularly by iiie author of i he \"\avnliar;i-jii;iyuiviih, wim ulj^ru-s t>uiv 
that; it. is wanting in many copies of the KAiikd-puranu. 0;!icr r :, ailowiim i he i ex\ U\ 
be genuine, explain, it in a sen^e move ei'iiMmauf- Lt> the m-nera! ptvet hy, pi rmli* 

the adoption of a relation, if nut <>f a slrmiuvr, more advanced both in age * ml hi pro- 
gress of initiation. The following version off lie passage muifen;'.,*. v.bih the in;c-rpi\:!,v 
tioa of it given by Nun da pun Ufa in the Did taka-’ iimansa. £ '' giver, ami ihe rest, 
though sprung from fine seed of another, yd- being duly initialed fby the ndeptf-r'i under 
his own family name, become sons [of the udomho p:u*mi:.1 A sr»>*.i, having hern regu- 
larly initialed under the family name of his fuar ami j f,ii!a r, onto th * m-n tm ny s f ton- 
sure, does not become the son of another man. When imbed I he m-remoiiy of iouMrc 
and other flies of initiation are performed ; by iA ad* .- lei ’; under !ib : own AmHy name, 

1 hen only can sons given and theveM in: e.sr.-’dejM; a--. no : <:!v r.iiry are termed 
slaves, After i.m:T lif i h year, 0 King, sour, are m i, to ue ado: led. having ^ken 

a boy live years old, Urn adopter should first perform i in: swliirt* for mule mmi.e/hf 

The pu fresh i or sacrifice for male issue, um-iiioued *J. ihc/d :ve cf AA pi.Mragr, is 
a caromouv performed neeun.iug t.o the ins: ruetious C'-uhhvmd in ;bn ihii. wnig i o.-k l of the 
Vcd-i : “Me who is desirous of issue-: An mid enVv Jo lire pro nr. of male oLAprmg, an 
oblation of kneaded lice roasted upon c-AIu p-.itsbcrds; ami vo indvu ini her at’ male, off- 
spring, a similar oblation of rice roasted on oh.reu pi.UhvrkK : dire grants him progeny ; 
Indra renders it old ” 

“ Au unrei note kinsman or the near I'c-h.tion of a kinsman/''] Tins very oh.- euro 
passage, which is variously read and interpreted, is here I ran -da uni acoordii-g to the 
elaborate gloss <rt* Narnia pnn.liu in his treatise, entitled Puilaka mmcuidt. Yet the. 
same writer in las commentary on Vishnu fin. li).), citing this pn^ac-e, gives the pre- 
ference to another reading (adfira-batidhiiv;*iii .ysumbk rshlmu ct.ij, widen he expounds 
f one whose whole kiud red dwell in n near m ry. .md one not cr.v.neciei'l by mliiiii v.* 
Which of these readings lie has adopted in las (nunmentary on the Mitd.Uluua, is not 
ascertained. Trom a remark in i lift text. (§ i i . ) f the author himself, V ipimieevara, ap- 
pears to have read mid understood it difiermitiy : “ Shotiiil i:i the pie-M uev of his 
kin, one whose kinsmen me not remote.” 1'orcophs ni the Vlii. ikshma t-xiiihit the 
reading, adura-haudhtivam bandhu-sm c.j i k is hta eva. But, the {'Oi»»meatat.or liilam- 
bhatta seems to have read, as the ikiUuka mfmausn, haiidini-saimikrshram (in the ac- 
cusative instead of i be iocs five ;) thongh ho explain the terms a little tiiifereuiiy and 
transpose them: c should, take a kinsman nearly rebued (Ijiindhu-saiUiSk i-shtnm), as a 
brother's sou or the like ; but , on failure of such, one w'lio:- e kiuMnni are not remote 
(adtim-bandliiivam) ; i ha t is, any other per^u^ vlu.-sc fuilummul the rest of his relations 
abide in a near country and whose family and Hsarnrnu :i:*e ctutscrpii n'ly known/ The 
anfimrs of ilm Kaipaia.m and Hatnukari read, like tin- scliniiast. of Vi-.-lmu, julmv ban- 
dhavam asannikishtam eva, and thus irdcrprel the |aissag*c 4 i.heuld take one whose 
kinsmen, namely his maternal uncle and the rest, are m-.ir, fyind whose mime mid nihe, 
with other particulars, can therefore he asc-.-rtninod : or, for vorui of suei; kindred^j 
even one whose g-.iod or bad qualities are nut known, ior ore v.h»-v ktiumicn are not 
ar, hand; f>m his name and family may no u.'aa-it.ainoU i.y oUim- tuTu'i^nt. pioof/T] 

et Announced his intent ion r.n the king.* 1 " B:\ia or 1. in;;., uMm/y Agnjfying the 
sovereign, is hero restricted, according L.< the remark of N'tuii iV.nii^n, ! o- i U chief of 
the town or village. 

* Vasishfcha, 15, 5. f Vasivh be, io. I - ?. ^ priT/Jing quoTaSions. 

t Kilika-purana. c, antepenult- f \ i/ada-Marmikaru f Vi v ado’ll itnndJcara. 
i Strangs, >1, L. ;*• ibid. kBiV — *- 
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14. Explana- 
tion of the tuxit* 


Th? 

■riiies applicable to 
adoption by pur- 
.chitsi-*, &c. 


14. An nnremofce kinsman.] Tims the adoption of 
one very distant by country and language, is forbidden. 

1A The same [ceremonial of adoption*] should 
ho extended to the ease of sons bought, self-given, 
and made [as well as that of a son deserted*!*] : for 
parity of reasoning requires it. 

16. The son bought (krita) is one who was sold by his father and 
IG. Son bought; mother, or by either of them : excepting as before an 
ri escribed" by only ron or an eldest one, and supposing distress and 
Mam equality of tribe. As for the text of Maim, ( tc He- is 

called a son bought, whom a. man, for the sake of having issue, pur- 
chases from his father and mother: whether the child be equal or un- 
equal to him,' ? ;[j it must be interpreted ‘ whether like or unlike in. 
qualities not in class : for the author concludes by saying " This law 
is propounded by run in regard to sons equal by class. ”§ 

17. The sou made (kitrima) is one adopted by the person himself, (a) 
is desirous of male issue ; being enticed by the 


17. Son made. 


show of money and land, and being an orphan without 


father or mother : for, if they he living, he is subject to their, control. 


ANNOTATIONS. 

** In Hie middle of bis dwelling,”] ^ The segue! of VaaiaHtha’s text is as follows.. 
“■But, if doubt arise, let him set apart [without initiation and with a bare maintenance] 
like a ffhdra, one whose kindred arc remote. Tor it is declared [in the Yeda] Many are 
saved by one.*'';; 

15. The same ceremorda! .] Excepting the sacrifice or burnt offering. However, 
even that k to bo performed at the adoption of a son self-given. Baiam-bhapa. 

10. As for the iexf of Menu, &c.] Qulapini, on the other hand, expounds Yajha- 
valkva by Maim, and avlmils the inequality of tribe. * A child, sold by Isis fat her and 
mother, and received for adoption, is a son bought. He maybe of dissimilar tribe : for 
the <ext [of’Msuuij expresses “equal or unequal.”"? Chatiieqvara quotes the following 
discordant interprets ii ns *. “Equal;” belonging t.o the same tribe ; or, i<’ that he not 
practicable, one unequal or not appertain in? to the tame tribe. So the ParijatH,** But 
the author of the IVA/yi Ai-ervc*, Though the text express “unequal,” yet a child of 
a superior tribe must mu vr r tUt-ix as a son, by a man of inferior tribe j nor one of in- 
ferior class, by a -i.ar. o: a hi tribe. And the words “ equal or unequal” as inter- 
preted by MeiiluhH-f, n : *o revive to similarity in respect of qualities/ft 

17. TL.- sou mad. . ] One bereft of father and mother and belonging to the same 
tribe wish tic ndopier. ;uid hv him adopted, being enticed to acquiesce by the show of 
wealth, is a sue* made- by adoption. YiQveqvara in the Madana-Parijata. 

. The form, ie he observe 1, is this. At an auspicious time, the adopter of a son, 
having bathed, addressing \ he person to be adopted, who has also bathed, and to whom 
he has given some aectqiB-.fcb chattel, says w Bo my Son.” He replies “I am become thy 
. son.” The giving of serfs chattel to him arises merely from custom. It is not neces- 
sary to the adoption, 'lue consent of both pari ies is i he only requisite ; and a set form, 
a speech is not essential. Rudradbara In the $iddhiviveka$). 

'* Sahodkini f Bulam-bharia. ' J AXanu, 9. 174. § Yajnavalkya, 2/134, Vide § 37, 

' (I Yfcialrba, 15. 0—7. If BfpakalikA on Yajnavaikya, 

m Net the Madamvparijata, which gives the contrary interpretation, 

■ -r r Vivadh 'Ratn&kara. 

H See "i: Morh Dig. 22 .— jK ; . ‘ {t> See 1 Mori. Dig. n.—M, • ■ 
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I A The son self-given Is ob<\ v* ■ j.*.; fl .y ff.r V j ? «-,f A Hr. 


c . motlieiN ov alinnd'- : v=ci.t hy r.k 
j5 ' " iMl S 1Y *' n * S ont-s himself, siivhvT “ Lm i 


19. Son of a 
pregnant bride* 


19. The son received v.dvh ;.i 
who, being in the wonb, is ••?)■: A! 
bride is espoused* He bee ;o::us ;:hn oi 


r It ;;.se, : 

hy "o;;/' 

:i 


• ■‘I'le, ;s 
■- m.-n i\ ■] 


i i> 


20, A son. deserted (apavidilha) is one, who, hnA'n:; bco 
SO. Son desert- ^ed by Vis father aix] rjiof lu-r, is v.Owa for 
cd. tion. He 2 $ son c-t the la.zer, .rU-re. as r:i 

other instance, lie inns!, be of the same trita. 
the adoptive father. 


aaa 

lire- 


.’-..a >:il 
vi dm- 

i i. 1 1 Op** 
every 

: with 


ANNOTATIONS. 

IS, The son seif-given 1 He, who, lmnoluketi, gives smum:- 1 a:?. me be- 

come thy soil, 5 * is called a sou self-given <svayaiidntt‘j;.'’ ApuAku- 

Here also it is requisite, flint; he belongs to the same *.di.e with ki< mkptiw' fulhcr, 
Viqveqrara iu the M ad ana-Parij 'u a* 

tl He who has lust his parents, or bc»ui abumkiva by Hr.:: 'whin...; cmise, and 
offers himself to a man as his son, is railed a son Hr^y 

Being abandoned by his father and mother wiihoni any miiriokmr r-fiuse, such as 
degradation from class or the like : bui merely inability to maintain him during a dearth, 
or for a similar reason. Ylramitrodaym 

19. f ! he son received with a bride.] If a woman bo nnnne ! while pregnant:, the 
child born of that pregnancy is a son received \vir,h a bride {Vihodki :) provided the 
child were begotten by a man of equal class. Vicveevam in the Madaiia-PdrijaUu 

lie is distinguished from the son of :m nn married darnel, because (he conception 
preceded I he betrothing of the mother: and from the son of ewmealcd origin, because 
the natural hither is known. Then what difference is tin l 1 -- : ffr He son, of the unmar- 
ried damsel was conceived before troth plight cd. True : \ct tiifiv is a great difference, 
since one is born before marriage, and the other alter mairiage. This son received 
with a bride is a son of him who takes (lie hand of the jv.egnasil in marriage : 

for the. maternal grandfather’s right is divested by his giving away the child with the 
mother, Narnia Panffffa in the' Yaijuyautf <m Vishnu, 

Since the bridegroom is specified as the adoptive father, the child docs not belong 
to his natural father. Although bV religious ememnny of u-.urmge do not take place 
in the ca&e of a pregnant woman, since a t-rxl of kw iT.srrffis the, prayers of the mar- 
riage ceremony to the nuptials t»f virgins, and Curb'd** tindr u: s hi the instance of wo- 
men who are not virgins, as a practice widen lias he to a a: off- Hie among mankind ; and 
it would he inconsistent with a passage of liio W«J i [u.-c.'i ;ff the nuptial ceremony as a 
prayer] expressing i( the vivirnt worships i lie generous in the form of lire f’ nevertheless 
the term * f marry” [in the text of ManuJ j intends a reiki' ms ceremony different from 
that but consisting of burnt. offerings, and so furl h, :in-m.k;g m tlu: remark of the 
Itain&kara and the. rest. Yack es pat i imyra in ike ffrdddtui c :, mi 'ima; i. 

20, Discarded.] Abandoned : not for any fault, bir through iuJlky io nn: (ulu 
him, or because ho was born under the influence of ilu o; me .vimipiu-fn tail,§ or 
for any similar reason. B'llam-bhafcfa. 

* Bakm-bhaff-a. . f Mauu, 9. 17b. J. Haim, 9. 17b. 

§ The birth of a son, while the moon is near the stars of link (the scorpion’s tail). 
Is dangerous to. the father’s life, according to Ludian astrology ; and, on this account, a 
son born under that influence Lh exposed or abandoned, if natural affection and' humanity 
do not overcome superstition and credulity* 
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21. Order in 
whtoii those ti 1 1- 
iv rout sons suc- 
ceed to ;ui iuhori- 
tauee : ns th (-hired 


21. Having premised sons chief ami secondary, 
the author cx}»hiius the order of their succession to the 
heritage: ‘Mnrnig those, the next in order is heir 
and presents funeral oblations on failure of the pre- 


hy Yjjiiuv'idkva. Ct v < hng. 

22. Of those twelve sons at 


22. luicrpro- 

triiion of the tow. 


rt-^poetivviy, the 
he otaisirlered to 
i>v ]K::dhr.;]!-r 


‘■ovi'inentioued, on failure of the first, 
next in order, as enumerated, must 
be the giver of the funeral oblation 
obsovjiiies, and taker of a share or 


successor die olFooU. 


'* 23. U t.b 

n. A ii r.i-. ; ..Wuf ■ 

cdd'UU'Ssli'Tsit.-.n'.'r, 
w'iii ;j kidnmnre 
son : ;u -en id in ' to 
a passage ol\\[:mu. 


ere he a. legitimate son and an appointed daughter, Maim 
propounds an exception to the seeming right of the 
legitimate son to mice the whole estate : “A daughter 
having Kvo appointed, if a son be afterwards born, the 
divi -i'.n (:ftho Imritage unis fc in tliat ease be equal : since 
there is right of primogeniture for the wo.maiiAf 


24. So the allotment of a quarter share to other inferior sons, 
v>j, f Oi.hors iiave wluiti a superior one exists, has been ordained by Va~ 
a quad. or of a sLr.hr! ui : tk Wii.cn a sou has been adopted, if a tegifci- 
.sharB, as diivoied mate yon bo afterwards born, the given son shares a 
by Va&islrii-, fourth pArl."(<‘0+ Here the mention of a son given, is 


ANNOTATIONS. 


Since thfd, of wkkh there is no owner, is appropriated by seizure or occupation 
the child becomes son of him, by whou: la? is taken. IS and a Pauli! a M the Ytiijayaittf 
on Vishnu. 15. 21- 

22. 0: lhe.se twvSvr sons.] The various modes cf adoption, added to the legiti- 
rn:n> son by birih, ruivi iho number of descriptions of sons to twelve, according to most 
fliiilioriii'vi. Thai, number is expressly affirmed by Manu,$ Nttrada.jJ Vasishjlta,^| 
'Visliim,** A prissy is however quoted from Devaln, asserting the number of 
nfroen A Too di-sorijdi.uis of '-mis tiro. fen and five/*) and Vfliaspati is died as alleging 
the authority of Ahum ibr t hhfe; n : " Of t ho thirteen sous, who have been enumerated 
by Afimu in Bu.ir order, the lo Aliunde son and appointed daughter(^) are the cause of 
lineage. As oil is deeUfcd to l>e a substitute for liquid butter, so are eleven sons by 
adoption sub'diliUcil for the legitimate son and appointed daughter.” Narnia Pandit a, 
in his ^’vumentary on Vishnu, observes, that ‘the number of thirteen specified by 
Vrhaspari, am] that of fifteen by Devalu, intend sub-divisions of the species, not dis- 
tinct kinds : tv. incquoluy ihor-:- is no contradiction ; for those sub-divisions are also in- 
cluded in the of twelve/ It appears, however, from a comnarison of texts 

sp’-eiiVing the vnriuiS descriptions of sons, tliat t he exact number (as indeed is acknow- 
ledged by numerous tv mi mim valors and compilers) is thirteen ■ including the son. by a 
(yiidra woman. Vide § So. 


23- If there be a son and an appointed daughter.*] So this passage is interpret- 
ed by tlio eommcnraliors Vj^veQvara and BAlfun-bhagba. The original is, however, am- 
biguous and might be explained c if there bo a legitimate son and a son of an appointed 
daughter. 5 Balum-bhatta remarks, that this can only imp pc a where & legitimate son is 
born after the appointment of a daughter, 

24*. So the allotment of a quarter share.] As the appointed daughter participates 
whose there is a legitimate, so u ; '0 do other sons likewise partake. Suboduml. 


* Vnjuavalkyji, 2. KTL f Mann, 9. 134. J ‘Vasishtha, 15. 8. § id asm, A 1 53, 

|; Ndrada, IB. 44, <! Vasishthy, 17. 11. ** Vishnu, 15.1. 

S«> h- hi i ujtfgdii: 'Miiiqnu-Xy v, Ktlt/.Ufchi Awn&L 1 Mad. II. C. Eep. 45,— JR/. 
(//• See I S:r uyge. b. L. /4.— JKf. 
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Intended for an indication of others also, as the son bought, son made 
by adoption, and [son seif-given* and] the rest : for they are equally 


25. Accordingly KatySyana says, “ If a legiti- 
mate son be- born, the rest are pronounced sharers of a 
fourth part, provided they belong to the same tribe ; 
but, if they be of a different class, they are entitled to. 
food and raiment only.” 

2G. r£ Those who belong to the same tribe ” as 
the son of the wife, the son given and the rest [name- 
ly the sons bought, made, self-given and discarded, +] 
share a fourth part, if there be a true legitimate son : 
but those, who belong to a different class, as the dam- . 
sel\s son, the son of concealed origin, the son of a preg- 
nant bride, and the son by a twice married woman, 
do not take a fourth part, if there be a legitimate son : 
but they are entitled to food and raiment only (a). 


adopted as son 

25. 

K'.Uvavana 

allots 

to them 

iiie s i' 

nne portion ; 

nrovic 

hul fi.'cv be 

of equal class : 

else, 

ihod and 

mime 

in. only. 

20. 

The sen of 

the. w 

ifo, and sons 

given, 

bought, 

nnuk, 

self- given 

and di 

is carded, are 

of equ 

nl class ; rhe 

dams** 

Ts son. the 

son or 

’ hidden ori- 

gm, son of n nreg- 

mint 

bride, and 


sou of a twine-mar- 
ried woman, nro of 
inferior rank. 


27. “ Exceptionable sons, as 


n unmarried damsel, a son 


27. A 


passage 


ol Vishnu, con- 
cerning these ex- 
ceptionable sons, 
denies their par- 
ticipation. 


of concealed origin, one received with a bride, and a son 
by a twice -married woman, share neither the funeral 
oblation, nor the estate.” This passage of Vislmu]: 
merely denies the right of those sons to a quarter 
share, if there he legitimate issue : but, if there be no 
legitimate son or other preferable claimant, even the 
child of an unmarried woman and the rest of the adoptive sons may suc- 
ceed to the whole paternal estate, under the text before cited (§ 21.) 

28. Mann allots 28. <f The legitimate son is the sole heir of his 

to adopted sons, father s estate ; but, for the sake of innocence, he 
a mere mainte- should give a maintenance to the rest This text of 


ANNOTATIONS/, 

The mention of a son given..] This is according to the reading of rhe text as here 
cited and in the Yiramiirodaya and Kamalakara’s Vivada-Tundava. But, in the Kalpa- 
tarn, Ratnakara, Oliint&mani, Ac., that restiiciive term is wanting; Sa chaiurtha- 
bhaga-bhagi syat, instead of Chaturlha-bhaga-blulgi syad dattakaK. 

25, Sharers of a fourth part.] Tills reading is followed iu the Mad ana *Parij afca, 
Vlramitrodaya, &c. But the Kalpataru, Itainakara and other compilations read c & 
third part/ Vide Jlmuta-vahana. C. 10. § 13, 

28* Applicable to a ease where adopted son (namely the son given, &c.) are dis- 
obedient,] Ifc.aho relates to the damsel’s son and the rest: for they are declared en- 
titled to lood and raiment only, if there be legitimate issue; and that must be supposed 
to be founded on the same authority with this text; but Manu has himself pro- 
pounded a fifth or a sixth part lor the son of the wife, if there be ligitimate issued) Vi- 
ramitrodaya. 

* Balam-bhaffa. f Subodhini and Parijjdta, 

-f Tfc is not found in the institutes of Vishnu ; but Is cited from that author in the 
Madana-p&rijita and Vlramitrodaya, as in this place. 

f^Manu, 9. 163, . |j Vide §-29. V Sec I Strange, IdL L- 
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nance : supposing Manu must be considered as applicable to a case, 
their iiisuboriliiia- -where the adopted sons (namely the sou given and 
non towds tile q disobedient to the legitimate son and de- 

° void oi good qualities, 

29. Here a special rale [different from K^hySyana’s*] is pro- 

29, He ass i*r ns 
a fifth or a sixth 
purr, to i he. son of 
the wife : aciv-rd- 
ing to his relative 
merits. 


pounded by the same author (Manu) respecting the 
son of the wife : Let the legitimate son, when dividing 
the paternal heritage give a sixth part, or a fifth, of 


the patrimony to the son of the VvTfe.”j~ The cases 
must he thus disci militated : if disobedience and want 
of good qualities be united, then a sixth part should foe 
allotted. But, if one only of those defects exist, a fifth part. 


30* ' Manu. having premised two sets of six sons declares the first 
SO Two closes S1#x ho be heirs and kinsmen \ and the last to be not 
of sons are dfotin- heirs but kinsmen; " The true legitimate issue, the son 
guished by Manu : of a wife, a. son given, and one made by adoption, (a) a 
one in h er i ti n g son of concealed origin, and one rejected [by his parents,] 
from collaterals, are the six heirs and kinsmen. The son of an unmar- 
an 1 ie 0 iei 110 ried woman, the son of a pregnant bride, a son bought, 
a soirby a twice-married woman, a son self-given, and a son by a (^fidra 
woman, are six not heirs but kinsmen.”]: 

31. That must be expounded as signifying, that the first six may 
31 Explanation ^ ,a ^ 0 ^ ie ^ er ^ a S' e °£ their father's collateral kinsmen 

of the text. ' (sapindas and samanodakas) if there be no nearer heir ; 

but not so the last six. However, consanguinity and 
the performance of the duty of offering libations of water and so forth, 
on account of relationship near or remote, belong to both alike. 

32. It must be so expounded ; for the mention of a given son in 
32, Confirmed the following passage is intended for any adopted or 

by a passage of suceedaneous son. “ A given son must never claim the 
Manu. family and estate of his natural father (6), The funeral 


ANNOTATIONS. 

31. The first six may take the heritage of collateral kinsmen : not so the 

last six.] The sense of i he two passages is, that, if there be no nearer collateral kins- 
man, the first six inherit the property ; but; not the six last. Subodhinl. 

However, cmisyiguiuity, &c\] Medhatiihi interprets the text of Maim as signify- 
ing that Mho laat six are neither heirs nor kinsmen.’ But that interpretation is cen- 
sured by Kulluka-bliatta; and is supposed by ike commentator on the Mitakshara to 
be here purposely confuted. 

32. The mention of a given son is intended for any adopted son.] The meaning, 
as here expressed, is this: the mention of a son given is hi this place intended to 
denote any suceedaneous son. Consequently, since it appears from the text, that adopt- 
ed sons have a right of inheritance ; but. according to the opponent’s opinion, it appears 
from another passage, that they have not a right of succession ; it might bo concluded 
from such a contradiction, that the precepts have no authority; therefore, lest; the text 
become futile, the interpretation, proposed by us, is to be preferred. Subodhinl. 

* B&lara-bh&fta. f Maim, 9. 164. 4 J Man u, 9.159 — 1 60, 

(a) See 1 Strange, IL L. 98 : 1 Mori Dig. 308 .— M 

(/>} So held in SHnivma Aijmngdr v. Kvffm Aifymg&r^ 1 Mad.H, 0. 180, and see 
2 Strange, IT, h, 124, 125 ; 1 Mori* Dig. 23, 24,' 307 3.1)8,—®. 
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oblation follows the family and estate ; but of hiiu, who has given away 
his son, the obsequies fail.”* 

33. All, without exception, have a right of inheriting their fa- 
33. Sons of all ^er’s estate, for want of a preferable son : since a sub- 
descriptions may sequent passage (" Not brothers, nor parents, but sons, 
inherit from the are heirs to the estate of the father, ,? f purposely affirms 
the succession of all subsidiary sons other than the 
true legitimate issue ; and the right of the legitimate son is propound- 
ed by a separate text (" The legitimate son is the sole heir of his 
fathers estate ;”t} and the word “ heir' (dayada) is frequently used to 
signify any successor other than a son. 

34 Differences 34. The variation which occurs in the institutes 

in the order of 'Vasishtha and the rest, respecting some one in both 
enumeration re- sets, must be understood as founded on the difference 
conciled : as found of good and bad qualities, 
in Vasishtha, &c. 


ANNOTATIONS. 

Of him, who has given away his son, the obsequies fail.] This must be understood 
of the case where the giver has other male issue. Subodhiui. 

But, if he have not, then even that son is competent to inherit his estate and to 
perform Ins obsequies ; like the son of two fathers (Seer.. 10 § 1) *. for a passage of 
t^tatapa directs “ Let the given son present oblations t o his adoptive parent and to 
his natural father, on the anniversary of decease, and at Gava, and on other occasions ; 
not, however, if there be other male issue.” This indeed can only occur where the natural 
father is bereft of issue after giving away his son : since, at the time of the gift, it is 
forbidden to part with an only son (§ 11.) In this manner is to be understood the 
cii camstaace of a given son, as son of two fathers, conferring benefits on both, Bafam- 
bhasta. 

If either the natural parent or the adoptive father have no other male issue, I he 
dvyMnusiryayana or son of two fathers shall present, the funeral oblation to him and shall 
take Ms estate : but not so, it there be male issue. If both have legitimate sons, he offers 
an ohktion to neither, but takes the quarter of a share allotted to a legitimate son of 
his adoptive father. Vy a vah ura-m ay ukha. 

33. The word u heir” is frequently used.] An instance is cited in the text. It 
is part of a passage, of which the sequai has nut been found. The words aie w let him 
compel the heirs to pay.” 

34. The variation, which occurs in -Vasishtha, &c.j Mhnn, declaring the appointed 
daughter equal to the legitimate son, includes her under legitimate issue, jj and proceeds 
to define the remaining ten succedaneous sons. || But Vasish ha states the appointed 

"daughter as third in rank which is a disagreement in the order of enumeration. The 
same must be understood of other institutes of law which are here omitted for fear 
of prolixity. How then is the succession of the next in order on failure of the preced- 
ing reconcileable ? The author proposes this difficulty with its solution. His notion 
of the mode of reconciling it is this : Manu, declaring that the first set of six sons by 
birth or adoption is competent to inherit from collaferal kinsmen on failure of nearer 
heirs, but not so the second set, afterwards proceeds to deliver incidentally definitions 
of 'those various sons. It appears therefore to he a loese enumeration, and not one 
arranged with precision. Accordingly Manu, in saying “ Let the inferior in order ‘ take 

* Manu, 9. 142. ;? Manu, 9. 1 85. % Vide § 

| Manu, 9. 165. '« Manu, 9, 166 — 1 78. 1) Yasishjha, 17. 14. 

As Vishnu 15. 9—3/, Sarada, 13, 44 -45, Dev ala, &c. 
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* 35. But the assignment of the tenth place to the son of an &p« 
35. And in pointed daughter, in Gautama’s text, is relative to one 
Gautama. differing in tribe. 

. 36, The following passage of Mann, “‘If, among several brothers 

38 A nenhew blood, one have a son bom, Mann pro- 

.should be adopt- nourices them all fathers of male issue by means of 
ed rather than a that son f* is intended to forbid the adoption, of others 
stranger or adis- if a brothers son can possibly be ad op ted (a). It it is 
taut relation. not intended to declare him son of his uncle ; for that is 
inconsistent with the subsequent text ; “ brothers likewise and their 
sons, gentiles, cognates, A:e/-j’ 

37. The anchor next adds a restrictive clause by 
way of conclusion to what had been stated: *• This 
law is propounded by mo in regard to sons equal by 
class. * 

38. The maxim is applicable to sons alike by 
class, not to such as differ in rank. 

39. Here the damsel’s son, the son of hidden origin, 
the son received with a bride, and a son, by a twice- 
married woman, are deemed of like class, through their 


37. The fn re- 
going rules of Jiii- 
at.ion are restrict- 
ed to persons of 
the Mime tribe. 

3S. Not being 
applicable when 
the rank differs. 


t 39. Some adop- 
tive sons are how- 
ever included. 


ANNOTATIONS. 

the hmtagcvf does not limit this very order, but intends one uiffe rent; in some res- 
p'ects ; and the dillVrenoc is relative lo good and bud qua lilies. The same nndhml must 
be used with the variations in oiimr cud^s. Moreover, what is ordained by Yujimvulkya 
is c.u'isisLeut wild propriety. Tor the trim legitimate soil and the sou of mu appointed 
daughter are bi.ih legkiimue issue, and rnnumnueiiiiy equal. The son of the wife, a sun 
of hidden origin, the soil of an unmarued dumso, Mini a sou by a twice -rmm'iwjt woman, 
being produced from the seed of the adoptive father or from a soil appertaining to him, 
have tie preference before tin* son given and the rest. The sou received with a bride, 
being produced from soil which i.lte adopt: co father accepts fur his, own, is placed in the 
second set by t he authority of rim L'xfc for because I he mor her did not appertain to the 
adoptive father' 'at i;li« time when the eniid was begotten. -j*] The whole is therefore 
unexceptionable, SubudiduL 

36. Timl \a inr/m sis lent with the subsequent text.] It is incompatible with a 
passage ot Yujilavalkya declaratory of the nephew’s right of succession after brothers,. 
For, if he be deemed a son, because all the brethren are pronounced fathers of male 
issue by means of the son of a brother, he ought to inherit before all other, heirs, such 
as the father and the rest [who are in (hat passage preferred to him,] Subodhiul 

. The principle of giving a preference to the 'nephew, as the nearest kinsman, in the 
selection of a person to be adopted, is curried much further by Nandu pagdita in the 
Dattakfi-miuuiusa. : and, according to the doctrine there laid clown, die choice should 
fall on the next nearest relation, if there be no brotheVs son; ami on a distant relation, 
in default of near kindred : but on a stranger, only upon failure of all kin. See § 13. 

39, They are not within the definition of tribe.] For Yajh&vrJkya, having des- 
cribed the origin and distinctions of the tribes and classes, [vik, the Murdhavasikta 


* Nunn, 9. 183, f Y ijihvMkya, 2, 136, Tide infra. C. 9. Sect. 1. § L 

t Yajnavalkya, 8 . 134. § Mauu, 9, 184. !j B$lam-bha.ff;a. 

(*) See 1 Strange, H, L Si; I Mori Dig, 13.— i?A 
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though not with* natural father, but not in their own characters : ’ for 
of tribe defimilon ^ ie J are not within the definition of tribe and class.’ 

40. Since issue, procreated in the direct order of the tribes, as 
40. Legitimate the MfirdhSvasikta and the rest, are comprehended 

issue, of a mixed under legitimate issue, it must be understood, that, on 
elass, inherits be- failure of these also, the right of inheritance devolves 
fore adoptive sons. on the son of the wife and the rest. 

41. But the son by a Qiidi4 wife, though legitimate, does not 
But the take the whole estate, even on failure of other issue. 

r&dnVs son is re- Thus Manu says, “ But, whether the man have sons, 
sUictedtoatenth, or have no sons, [by his wives of other classes,] no 
by a passage of more than a tenth part must be given to the son of 
Manu * the 

42. ** Whether he have sons,” whether he have male issue of a 

42 j , , regenerate tribe ; u or have no sons ” or have no issue 

tionof the teSf" suc ^ a tribe; in either case, upon his demise, the 
son of the wife or other [adoptive son,] or any other 
kinsman [and heir,] shall give to the Q&drd’s son, no more than a 
tenth part of the father s estate. 

43. The son of 43. Hence it appears, that the son of a Kshatriya 
the Kshatriya or or Yslqvi wife takes the whole of the property on 
S^n W defa3t ^lure of issue ™>men of equal class, 
of issue by a 
Brahmani 


ANNOTATIONS. 

Ambashjha, Hi shads, Mahlshya, ITgra and Tfarana :] adds 57 Thu rule concerns the 
children of women lawfully married.f V 1 ramitroday a(£) . 

Since these, (viz. the damsel’s son and the rest) are bastards ; born cither in for- 
nication or adultery, their exclusion from class, tribe, has been ordained in the first 
book on religious observances. Subodhini 

41. No more than a tenth part.] . Is not this wrong? for it has been declared, 
that the fndra’s son shall take a share in a distribution among sons of various tribes 
(Sect. 8. § 1) ; but it is here directed, that he shall have a tenth part. No : for the 
four shares of the Brahmanfs son, with three for the Kshafcriya’s child, make seven ; 
and, with two for the Yaioya’s offspring, make nine : adding that to one for the Qudra’s 
son, the sum is ten. Thus there is no contradiction ; for, in that instance also, his 
participation for a tenth part is ordained : and the whole is unexceptionable. Subodhint. 

43. Hence it appears.] It so appears from the text of Manu above cited (§ 41) 
Balam-bhatta. 


(h) The son of a B rah maria by a Kshatriya is a mr&lmasikfa or mfirddhabhuMMa 
by a Vaiqya is an ambashtha or vaidya and by a Qudra, is aNish&da or paraqava. The 
son of a Kshatriya by a Yai$ya is a Mahxshya, by a <pudr& is an ugra. A kara$» is the 
son of a Vaidya by a $udra. See Mam, x. 8, 9 : Yajnavalkya, I, 91, 

Manu, 9. 154. t Yajnavalkya, 1. 93, 
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SECTION XU. 


Rights of a sou bti a female slave, in the rase of a Curb'd s estate. 


1. la the in- 
stance Of, K C il " 
dra’a property, bis 
son fey a female 
slave inherits or 
participates ; con- 
formably ty a 
passage of Yajfia- 
valkyit. 


!. The author next delivers a special rule con- 
corning the partition, of a £hdra\? goods. " Even a son 
begotten by a Cud) *& ox j a female slave., may take a 
share by the fathers choice* But, if the father be 
d- : :uh the brcthre-n should make him partaker of the 
Thoiery of a : and one, who has no brothers, may 
mherifc tin-- whole property, in default of daughter’s 
sousf'rV-)* 


The son, begotten by a Qudra on a female slave, obtains a 
2 Infer reta- ^areby the lather’s choice, or at his pleasure. But, 
of Uie* texfcf ^fter [the demise off] the father, if there be .sons of a 

wedded wife, let these brothers allow the son of the 
female slave to participate for half a share : that is, let them give him 
half [as much as is the amount of one brother’s^] allotment. However, 
should there be no sons of a wedded wife, the son of the female slave 
takes the whole estate, pro vided there be no daughters of a wife, nor 
sons of daughters. But, if there be such, the son of the female slave 
participates for half a share only. 


& From the mention of a yhdra in this place, [it follows, that] 
3 But the son ^ ie son begotten by a man of a regenerate tribe 
of a regenerate 011 a female slave, does not obtain a share even 
man by a female by the father’s choice, nor the whole estate after 
slave has a mam- his demise. But, if he be docile, he receives a simple 
t en&nce oniy. maintenance (h) t 


ANNOTATIONS. 

!. in aciamt .»? .iauahhEs Some interpret this 4 on failure of daughters, 

and in delimit ui their soils/ Baiam-bhatpa. 


* Yajfiavaikya, 13a- — 135. f Balam-bhatta- .f Subodhinf and BAlnm-bhsffa. 

(a) See 1 Mori, Big, 310 : 7 Moo. L A. Ca. 35, 37, 49 Jg& * 

{h) See l Strange, IL L. 70: 55 Ibid. 65, 70, 71 ; 1 Mori, Big. 43S .—M 
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CI1APTKR Jl, 
SECTION I. 


Right of the widow to inherit the estate of on who leaves rw 

TfiCUC if?8'U€. 


1- The subject T sons. pnncipal and secondary, take the 

of collateral sue- heritage, has been shown. The order of succession 
cession is next among ail [tribes and classes*] on failure of them, is 
considered. ; next declared. 


2. a The wife, and the daughters also, both parents, brothers 
% Passage of likewise, and their sons, gentiles, cognates, a pupil, 
Yiijuavaikya on and a fellow student : on failure of the first among 
that subject. these, the next in order is indeed heir to the estate of 
one, who departed for heaven leaving no male issue. This rule extends 
to all [persons andf] classes.” (a-) t 

8. He, who has no son of any among the twelve 
descriptions abovestated (0. 1. Sect, li.) is one having 
‘no male issue/ Of a man, thus leaving no male 
progeny, and going to heaven, or departing for another 
world, the heir, or successor, is that person, among such 
as have been here enumerated, (viz. the wife and the 
rest,) who is next in order, on failure of the first men- 
tioned respectively. Such is the construction of the 
sentence. 


3. Interpreta- 
tion of it. 

The heir of a 
person, who 
leaves no male 
issue, is the first 
in succession, 
according to the 
enumeration in 
the text 


4. This rule, or order of succession, in the taking of an inheritance, 
4. The rule is must be understood as extending to all tribes, whether 
the same in all the MurdhSvasikta and others in the direct series of 
tribes and classes, the classes, or Shta and the rest in the inverse order ; 
and as comprehending the several classes, the sacerdotal and the rest. 


ANNOTATIONS. 

2. st Brothers likewise.”] This is understood by Biikm-blmfcfa as signifying both 
brothers and sisters. 

S£ And their sons/*] Miam-bbaita understands the daughters of brothers, as welL 
as their sous. 

3. Such is the construction of the sentence.] The commentator Baiam-bhatta 
disapproves the reading which is here followed. The difference is, however, immaterial 


# Subodhinl f Snbodhini, &c. % Ydjiiavalkya, 2. 130—137. 

(a) See I Mod. Dig. 319 : 1 Moo. I. A, Da- 
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* 5. In the first place, the wife shares the estate. Wife” (patni) 
5. The widow signifies a woman espoused in lawful wedlock ; eon- 
is first entitled to formably with the etymology of the term as implying 
the succession. a connexion with religions rites (a). 


6. Passage 
Manu, 

Vishnu, 


of 


Vrddha-Manu also declares the widow’s right to the whole 
estate. The widow of a childless man, keeping un- 
sullied her husband’s bed, and persevering in religious 
observances, shall present his funeral oblation and ob- 
tain [his] entire share.”* Vrhad-Vishnu likewise or- 
dains it : “ The wealth of him, who leaves no male 
issue, goes to Ms wife ; on failure of her, it devolves on daughters ; if 
there be none, it belongs to the father ; if he be dead, it appertains to 
, r the mother”*}- Bo does .K&tySyana : “ Let the widow 

Katyayana, succeed to her husband’s wealth, provided she be 

chaste and, in default of her, the daughter inherits if unmarried. (6) J” 
And again, in another place : “ The widow, being a woman of honest 
family, or the daughters, or on failure of them the father, or the mother, 
or the brother, or his sons, are pronounced to be the heirs of one who 
and Vthasuati * eaves 110 ma ^ e issue ”§ Also, Yrhaspati : " Let the 
concur in this! 4 wife of a deceased man, who left no male issue, take 

his share, notwithstanding kinsmen, a father, a mother, 
or uterine brethren, be present.” 


ANNOTATIONS. 

5. Conformably with the etymology.] A rule of grammar is cited in the text; 
viz- P&nini, 4. I. 35. 

The author of the Subodhini remarks, that the meaning of the grammatical rule 
cited from Panini is this: Patni 4 wife* anomalously derived from Pali ‘ husoaud/ is 
employed when connexion with religious rites _ is indicated : for they are accomplished 
by her means, and the consequence accrues to him. The purport is, that a woman, law- 
fully wedded, and no other, accomplishes religious ceremonies : and therefore one- es- 
poused in lawful marriage is exclusively called a wife (patni.) Although younger wives 
are not; competent to assist at sacrifices or other religious rites, if an eldest wife exist, 
who is not disqualified ; still, since the rest become competent in their turns, on failure 
of her, or even during her life, if she be afflicted with a lasting malady or be degraded 
for misconduct, they possess a capacity for the performance of religious ceremonies : 
and here such capacity only is intended. Or else marriage may be exclusively meant 
by religious rites ; for offerings arc made to deities at that ceremony \ and such also is 
a sacrifice or solemn rite. Thus likewise, a woman lawfully espoused, and no other, is 
a wife (patni.) 


* See a note on this passage In Jlmuia-vahana, Ch- 11. Sect. 1. § 7, 

f ViskriUj 17. 4—7. J Vide infra. Sect. 2. § 2. 

§ In the Viramitrodaya, this is cited as the text of a different author ; but the com- 
mentator on the Mitakshara treats it as a further passage from the author before cited. 

(a) See 1 Mori Dig. 313 : 1 Stra. 57. — Ed, 

(&) When A had two wives, B and 0, and B predeceased A, leaving three daugh- 
ters* and C survived A and was childless, it was held by the Madras High Court that 
0 succeeded to A*s property in preference to the three daughter. Peremmdi \\ Fcnka- 
tamn$l } 1 Mad, 1L C. Hep, m^Ecl . 
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7. Passages, adverse to the widow’s chum, likewise oceur(a). Thus 
7 Ot her tests has stated the succession of brothers, though 

of a contrary im>- a wife be living ; and has directed the assignment of 
port, cited * from a maintenance only to widows. “ Among brothers, if 
j&Lruda, any one die without issue, or enter a religious order, 

let the rest of the brethren divide his wealth, except the wife’s sepa- 
rate property. Let them allow a maintenance to his women for life, 
pro vided these preserve unsullied the bed of their lord (6). But, if they 
^ behave otherwise, the brethren may resume that allow- 

ance. M * Mania propounds the succession of the fa- 
ther, or of the brother, to the estate of one who has no male offspring : 
“ Of him, who leaves no son, the father shall take the inheritance, or 
the brothers ”f He likewise states the mother’s right to the succes- 
sion, as well as the paternal grandmother’s : “ Of a son dying childless, 
the mother shall take the estate : and, the mother also being dead, the 
fathers mother shall take the heritage. 9 an ^ha 
also declares the successive rights of brothers, and of 
both parents, and lastly of the eldest wife : ff The wealth of a man, who 
departs for heaven, leaving no male issue, goes to his brothers. If there 
be none, his father and mother take it: or his eldest 
snu yiyuu, Katydyana too says, “If a man die separate 

from his co-heirs, let his father take the property on failure of male 
issue ; or successively the brother, or the mother, or the father’s mother.” 


fankha, 


8. The application of these and other contradictory passages is 
thus explained by BM^vara : ‘ The rule, deduced 
8. Dh&re^vara’s from the texts [of Yajnavalkya, & : c.§], that the wife 
moae of reconcn- s j ia ]j take the estate, regards the widow of a separated 
tifu. eco ' iuia iC brother: and that, provided she be solicitous of autho- 
rity for raising up issue to her 1ms band (e). Whence is 


ANNOTATIONS. 

8. And other contradictory passages.] Alluding to the texts of Gautama and 
Devala subsequently quoted. Balam-bhafta. 

The rule deduced from the texts.] From those of Yajnavalkya (§ 2.), Vrddha- 
MaaUj Vishnu, Kabygyana and V rhasp&ti (§ 8.) Subodhinf, &c. 

"If she seek. v ... offspring”] The particle (va) is understood by the author, by 
whom the passage is here cited, in the conditional sense, as appears from the interpre- 
tation of the text, in the next paragraph (§ 9.) ; according to the remark of the com- 
mentators on the Mit&kshara. But the scholiast of Gautama takes it in its usual dis- 
junctive sense : and the text is differently interpreted by the author of the Mitakshara 
himself (§ 18.) 


* JN T areda, IS. 25 — 26. f Mann, 9. 185, Vide Sect,. 4. § I, 

i Maun, 9, 217. Vide Sect. 4. § 2. and Sect. 5. § 2. § Subodhinl. 

(a) See I Mori. Dig. 316, 3 lb. 116.— jg& 

(b) See infra. -§§ 20, 28 : 2 Str. H. L. 297, 310.— JR/. 

(c) In Varadiperurml Udaiym v. Jrdamri Udaiyan the Madras High Court 
held that on the death of an undivided Hindu without leaving male issue his property, 
unless previously disposed of, devolved on his surviving eo* parceners, and that his 
widow was only entitled to maintenance (I Mad. IL C, liep. 412). But see the 
judgment of the P, 0* in Kztiaim Nauchear v. The Rajah of Shiva a:mna SOtii Nov. 
1863, — Ed. 
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< The rule for 
the widow’s suc- 
cession concerns 
the widow of a 
separated brother 
■ seeking to raise 
up offspring to 
him. 

This Is confirm- 
ed by Gautama. 


it inferred, that a widow succeeds to the estate, pro- 
vided she seek permission for raising up issue, but not 
independently of this consideration % Prom the text 
above cited, . “ Of him, who leaves no son, the father 
shall take the inheritance;”* and other similar passages 
[as NSrada’s, &e.+] For here a rule of adjustment and 
a reason for it must he sought ; but there is none other. 
Besides it is confirmed by a passage of Gautama : “Let 
kinsmen allied by the funeral oblation, by family 
name, and by descent from the same patriarch, share the heritage ; or 
the widow of a childless man, if she seek to raise up offspring to 
him”} 

9. 'The meaning of the text is this : person, connected by a com- 
v i. t . l mon oblation, by race, or by descent from a patriarch, 

tion of the text.** share the effects of one who leaves no issue : or his 
widow takes the estate, provided she seek progeny/ 

10. f Manu likewise shows by the following passage, that, when 
a brother dies possessed of separate property, the wife's 
claim to the effects is in right of progeny, and not in 
any other maimer. “ He, who keeps the estate of his 
brother and maintains the widow, must, if he raise up 
issue to his brother, deliver the estate to the son/’g 
So, in the case of undivided property likewise, the same 
author says, “ Should a younger brother have begotten 

a son on the wife of his elder brother, the division must then be made 
equally : thus is the law settled.” [| 

11. * Vasishtha also, forbidding an appointment 
to raise up issue to the husband, if sought from a co- 
vetous motive (“ An appointment shall not be through 
covetousness ;”U) thereby intimates, that the widow’s 
succession to the estate is in right of such an appoint- 
ment, and not otherwise/ 

II Else she has 12. 1 But, If authority for that purpose have not 

a * maintenance been received, the widow is entitled to a maintenance 
only; according: to only; by the text of Narada: “Let them allow a 
Kiirada. maintenance to his women for life/’** 


10. Confirmed 
by passages of 
Manu,whiek shew 
that the property 
goes to the son 
borne by the 
widow. 


11. Yasishfha 
also hints, that 
the widow’s suc- 
cession is in con- 
templation of her 
issue. 


ANNOTATIONS. 

10. ** Must ...... deliver the estate to the son. 5 *]. It is thus shown, that a sepa- 
rated brother is meant ; else, if there had been no partition, he could not have separate 
property. In the text subsequently cited, it appears from the direction for making the 
division equally, that the case of m unseparated co-heir is intended, Since there could 
be no partition, if he were already separated, Subodhini 

: 11* The widow's succession is in right of such an appointment.] A widow, who 
has accepted authority for raising up issue to her husband, has the right of succession 
to Ids' estate ; but no other widow has so. Yiramltrodaya, 

* Manu, 9, ISfLVide supra. §7. f Balam-fohafia. 

■ J Gautama, $58. 19—2(1 Vide infra. § 18. 1 § Manu, 9. 148, jl Manu, 9. 129, 

H Vasishtha, 17. 48. , ** Narada, 13. 28, Vide supra. § 7. 
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IX The same (it is pretended) will be subsequently declared by 

13. A passage the contemplative saint : *■ And their childless wives, 
of Yajhavalkya, conducting themselves aright, must he supported ; but 
supposed to bear such, as are unchaste, should be expelled*; and so, in? 
t;iie same import, deed, should those, who are perverse.”* 

14. * Moreover, since the wealth of a regenerate man, is designed 

14. Women are *’ or religious uses, the succession of women to such pro- 

inapt to inherit party is unfit : because they are not competent to the 
wealth , si h ce it is performance of religious rites, (a) Accordingly, it has been 
designed for reii- declared by some author, te Wealth, was produced for 
gious uses, the sake of solemn sacrifices ; and they, who are in- 

competent to the celebration of those rites, do not participate in the 
property, but are all entitled to food and raiment.” “ Riches were 
ordained for sacrifices. Therefore they should be allotted to persons 
who are concerned with religious duties ; and not be assigned to women, 
to fools, and to people neglectful of holy obligations.” 

15. That is wrong : for authority to raise up issue to the husband 

15. Db&repva- neither specified in the text, {" The wife and the 

ra J s argument daughters also, &c ”*f) nor is it suggested by the pre- 
(§ 8.— 14.) refut- raises. Besides, it may be here asked ; is the appoint- 
€ ^‘ ment to raise up issue a reason for the widow’s suc- 

cession to the property 'i or is the issue, borne by her, the cause of her 
succession % If the appointment alone be the reason, it follows, that she 
has a right to the estate, without having borne a son ; and the right 
of the son subsequently produced [by means of the appointment^] does 
not ensue. But, if the offspring be the sole cause [of her claim, §] the 
wife should not be recited as a successor : since, in that case, the son 
alone has a right to the goods. 

16. But, it is said, women have a title to property, either through 

16 Hisobiec ^ ie husband, or through the son, and not otherwise. 

tions obviated. " That is wrong : for it is inconsistent with the follow- *. 

mg text and other similar passages. “ What was 


ANNOTATIONS. ^ . . 

13. The same (it is pretended) will be declared.] Here the particle kila indicates 
disapprobation j as in the example ‘ Ah ! wilt thou [presume to] fight/ For this pas- 
sage of Yajhavalkya will be expounded in a different sense. So the expression * by 
some author* (§ 14.) is intended as an indication of disrespect. Hence the insertion of 
the passage so cited, in this argument, does not imply an acknowledgment of it as 
original and genuine. Subodhinf. 

14. It has been declared by some author.] The passage here cited is not con- 
sidered as authentic ; and . no authority is shown for that - and the following text. 
.Balam-hhafta, 

15. And the right of the son subsequently produced does not ensue.] Which is 
inconsistent with the enunciation of his right of succession, as one of the twelve des- 
criptions of sons, preferably to the widow* and other heirs. Subddhmi aud Balam- 
bhaita. 

16. That is wrong: for it is inconsistent with the following text] Admitting 
-the restriction, that women obtain property through their husbands or sons only, stil 

* I&jnayalkya, 2, 143. f § 2. % BdlamAhafcta. § Balam-bhafta* 

(<*) See 1 Strange, H, L. 135 . — Ed. 
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given before the nuptial lire, what was presented in the bridal proces- 
sion, what has been given in token of affection, what has been received 
by the woman from her brother, her mother, or her father, are denomi- 
nated the sixfold property of a woman.”* 

17. Besides, the widow and the daughters are announced as sue- 

17 An incon* lessors (§2), on failure of sons of all descriptions, N ow 

s i s t e it c y m by here affirming the right of a widow, who has been 
his interpretation appointed to raise up issue, the right of her son to sue- 
shown. ceed to the estate is virtually affirmed. But that 

had been already declared: and therefore the wife ought not to be 
mentioned under the head [of succession to the estatey] of one who 
leaves no male issue. 

18. But, it is alleged, the right of a widow, who is authorized to 

18 His oxpla- raise up issue to her husband, is deduced from the text 

nation of* Gauta- of Gautama : “ Let kinsmen allied by the funeral obla- 
ma’s text (§ 8.) tion, by family name, and by descent from the same 
proved to be erro- patriarch, share the heritage ; or the widow of a child- 
^The rhht inter- * ess mau : an( i ^ may either [remain chaste, or may] 
pretatiuii of it seek offspring/^ This too is erroneous : for the sense, 
stated; which is there expressed, is not 4 if she seek to obtain 

A chaste wi- offspring, she may take the goods of one who left no 
fs° W ex Sy 8Si af- * ssue ^ufc '* P ersons allied by the funeral oblation, by 
firmeSP/and aa ap- family name, and by descent from the same patriarch, 
pomtmentto raise share the effects of one who leaves no issue; or his 
up issue is con* widow takes his estate : and she may either seek to 
derrraed. obtain progeny, or may remain chaste.* This is an in- 

struction to her, in regard to her duty. For the particle (v£) ‘ or/ de- 
noting an alternative, does not convey the sense of c if/ Besides it is 
fit, that a chaste woman should succeed to the estate, rather than one 
appointed to raise up issue, reprobated as this practice is in the law as 
well as in popular opinion. The succession of a chaste widow is ex- 
pressly declared : “The widow of a childless man, keeping unsullied 
her husband’s bed. and persevering in religious observances, shall pre- 


ANNOTATIGNS. 

that restriction does not hold good universally, since women’s right of property is de- 
clared in other instances. SuhodhinL 

17. The wife ought not to be mentioned.] She ought not to be here mentioned 
lest it should be thought a vain repetition. Subodhini 

18. She may either seek to obtain progeny.] The author proposes two modes of 
conduct for, a woman whose husband is deceased. One is, that she should seek offspring, 
or endeavour to obtain male issue under an authority for that purpose. The term vk 
(either, or,) in this place does not signify ‘if;* but indicates an alternative and that im- 
plies an opposite case ; and the opposite case is the second mode of conduct, which, 
though not expressly stated in the text, must, by force of the particle v&, in its usual 
disjunctive acceptation, be opposite to the desire of obtaining progeny by means of an 
appointment to raise up issue : and this is consequently determined to be the duty of 

* Menu, 9. 194. 1 ; f i^lbhatta- 

fation ^ ^ ^ here translated according to the commentator’s iuterpre- 
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sent his funeral oblation and obtain Iris entire ah are;’* .And an au- 
thority to raise up issue is as expressly condemned by Mann : “ By re- 
' generate men no widow must be authorized to conceive by any other ; 
for they, who authorize her to conceive by another, violate, the prime- 
val law.”f 


19, But the text of Vasisbtha "An appointment shall not he 
through covetousness must be thus interpreted: 
c if the husband die either unseparated from his co- 
parceners or reunited with them, she lias not a right 
to the succession ; and therefore an appointment" to 
raise up issue must not be accepted for the sake of securing the suc- 
cession to her offspring/ 


19. Proper in- 
terpretation of the 
text of Vasishtlia 
(§ 11 .) 


20. As for the text of Narada, “ Let them allow a maintenance 
20. And of the f° his women for life Since re-union of parceners 
passage of Narada had been premised (in a former text, viz. " The shares 
(§ of re-united brethren are considered to be exclusively 

theirs;” ]|) it must be meant to assign only a maintenance to their 
childless widows. Nor is tautology to be objected to that passage, the 
intermediate text being relative to reunited parceners (“ Among bro- 
thers, if any one die without issue, &e.”Y) For women’s separate pro- 
perty is exempted from partition by this explanation of what had been 
before said ; and a mere maintenance for the widow is at the same 
time ordained. 


21. The text of 
YAjhavalkya (§ 
13.) also will be 
explained in a dif- 
ferent sense. 


21. The passage, which has been cited, " Their 
childless wives, conducting themselves aright, must 
be supported ;”**will be subsequently shown to intend 
the wife of an impotent man and so forth.-}- f 


ANNOTATIONS. 

chastity. The meaning therefore is tins : two modes of conduct are here prescribed; 
either she roust seek male issue by means of an appointment for that purpose, or she 
must remain chaste, Subodhini. 

19. Therefore an appointment must not be accepted.) Considering, that she 

has not herself a right to the estate, she ought not to seek an authority for raising up 
issue, from covetousness, with the view that the wealth may go to her progeny, as it 
cannot belong to herself. Subodhini. 

20. Nor is tautology to be objected.] On the ground, that both passages 
convey the same import. Tor, in explaining what had been before said, the two several 
passages convey two distinct meanings *. namely, that the women’s separate property is 
not to be divided ; and that a maintenance only is to be granted to them. What had 
been before said, is not all which is afterwards declared ; that it should ^be charged with 
tautology. . The text <<! Among brothers, if any one die without issue/ 5 is an explanation 
of the preceding one (“ The shares of reunited brethren are considered to be exclusively 
theirs/ 5 ) The close of it, se except the wife’s separate property/ 5 is a declaration of her 
property, being indivisible; and the subsequent passage (“ Let them allow a mainte- 
nance to his women for life”) contains a separate injunction. J5akta-fcha£fca. 

* Tide § 6. y Mtxm, 9. 6*. Vide C. L Sect- 10. § 8. J Yidc § 11, 

§ Narada, 13. 26. Yide § 12, j| Narada, 13. 2*4. 

If N&rada* 13. 25. Sec JimutaTahana. Ch. 1L Sect 1. § 48. 

Vide supra, § 13. m H Yide Sect. 10? § IS. 
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22. As for the argument, that the wealth of a regenerate man is 

22. IMrec- designed for religious uses ; and that a woman’s sue- 

vara’s argument cession to such property is unlit, because she is not 
of women’s inapt- competent to the performance of religious rites ; that is 
'u? S ^ wrong : for, if every thing, which is wealth, be in- 

ItHs^bown to tended for sacrificial purposes, then charitable dona- 
be inconsistent tions, burnt offerings, and similar matters, must remain 
with passages of unaccomplished'. Or, if it be alleged, that the appli- 
Yajnavalkya, Gan- eableness of wealth to those uses is on contradicted, 
tama, and Manu. sacrifice here signifies religious duty in general ; 

and charitable donations, burnt offerings and the r est are acts of religi- 
ous duty ; still other purposes of opulence and gratification, which are 
to be effected by means of wealth, must remain unaccomplished ; and, 
if that be the case, there is an inconsistency in the following passages 
of Y^jlavalkya, Gautama and Manu. “ Neglect not religious duty, 
wealth or pleasure, in their proper season.”* "To the utmost of his 
power, a man should not let morning, noon or evening be fruitless, in 
respect of virtue, wealth and. pleasure/^ “ The organs cannot so effectu- 
ally be restrained by avoiding their gratification, as by constant know- 
ledge - [of the ills incident to sensual pleasure ”J] 

28. Besides, if wealth be designed for sacrificial uses, the argu- 

23. And is in- Bieixt would be reversed, by which it is shown, that 
compatible with the careful preservation of gold [inculcated by a pas- 
the reasoning, of sage of the Yeda§] “ Let gold be preserved,” is intend- 
thc Mlmajnsa. er ] not for religious ends, but for human purposes. 

cm tt 24. Moreover, if the word sacrifice import rellgi- 

might inherit, ous duty m general, tiie succession of women to estates 
though wealth is most proper, since they arc competent to the per- 
were designed for formance of auspicious and conservatory acts [as the 
religious uses. making of a pool o,r a garden, &e.||] 

ANNOTATIONS. 

22. Sacrifice here signifies religious duty in general.] The relinquishment of a 
thing, with the view to its appertaining to a deity, is a sacrifice (yaga) or consecration of 
the thing. The same design, terminated by easting the thing into the flames, is a burnt 
offering (horn a) or holocaust. The conferring of property on another by annulling* a 
previous right, is a gift (da.ua) or donation. Such is the difference between sacrifice* 
burnt-offering and donation. Subodhinl. 

"In. their proper season.”] This part of the text was wanting in the quotation of 
it, as here exhibited : but the passage, as it is read in its proper place, by f he Mitak- 
shard, Apararka and tire Dlpakalika, contains the words swake kale e in. their proper 
•season. 5 ■ 

23. The argument would be reversed.] The reasoning here alluded to occurs in, 
the Mim&nsa ; and is the 1.2th topic of the £th section of the 3d chapter. The pas- 
sage of the Veda, which is there examined, and the initial words of which are quoted iu 
the text, enjoins the careful preservation of gold, lest it lose its brightness and he 
tarnished. The question, raised on it, is whether the observance- of the precept he 
essential to the efficacy of sacrifice or serve only a human purpose ; and the result of this 
reasoning is,, that the precept affects the person, and not the sacrifice. This reasoning 
is considered by the author to be incompatible with the notion, that wealth is intended 
solely for sacnldal uses. 

* Ydjnavalkya, 1. 115. f Not found in Gautama’s institutes 

t Manu, 2. %* partially . quoted, in this place* § B&law-bhatta. il B41am-bhaf!a. 
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gr». Though 25. The text oi NSrad.-i, which declares the de~ 

held iu thraldom, penrlence of women, (" A woman has ho right to in- 
they are capable dependence,”*) i»s not incompatible 'with their aecep- 
of property. tance of property ; even admitting their thraldom (a). 

28. How then are the passages before cited (“ Wealth was pro- 
30. in- dnced for the sake of solemn sacrifices, &c.” +) to be 

teipretatioR^ of understood ? The answer is, wealth, which was ob- 
passages before tained [in charityf] for the express purpose of defray- 
cited (§ 1*1). ing sacrifices, must be appropriated exclusively to that 
use even by sons and other successors. The text intends that : for 
the following passage declares it to be an offence [to act otherwise,] 
without any distinction in respect of sons and successors. “ He. who, 
having received articles for a sacrifice, disposes not of them for that 
purpose, shall become a kite or a crow.§ 


27. It is said by KAty&yana ££ Heirless property goes to the 
king, (6) deducting however a subsistence for the females 


27. A passage 
of Kntyayam as- 
signs a subsist- 
ence to females, 
•when an estate es- 
cheats to the king 
for want of heirs. 

Interpretation 
of the text. 


out an heir to succeed to it, 
comes the property of the 


as well as the funeral charges : but the goods belong- 
ing to a venerable priest, let him bestow on venerable 
“ Heirless property,” or wealth which is with- 
joes to the king” be- 
sovereign ; “ deducting 
however a subsistence for the females as well as the 
funeral charges that is, excluding or setting apart a * 
sufficiency for the food and raiment of the women, and as much as may 
be requisite for the funeral repasts and other obsequies in honour of the 
late owner, the residue goes to the king. Such is the construction of 
the text. An exception is added : ^ but the goods belonging to a vene- 
rable priest,” deducting however a subsistence for the females as well as 
the charges of obsequies, c let him now bestow on a venerable priest/ 


28. This relates to women kept in concubinage : for the term 
28. It relates to employed is " females” (yoshid.) The text of Narada 
concubines ; and likewise relates to concubines ; since the word there 
so does a similar llse( j « woman” (sfcri.) Except the wealth of a Brali- 
text ot iSarada. mana(c) [property goes to the king on failure of heir.] 


ANNOTATIONS. 

27. f< Let him bestow on venerable priests” ... .. e let him bestow on a venerable. 
priest. 5 ] The commentator, Balam-bhatfca, considers as a variation in the reading of the 
text, ^ the subsequent interpretation of it, ‘let him bestow on a venerable priest: 5 
qrotri v djopapadayet in place of qro.triyebhyas tad arpayet. Ho remarks, however, that 
the singular number is used genetically. 

28. ^ The text relates to concubines.] Or to twice-married women, and other's 

not considered as wives espoused in lawful wedlock. Balam-bhatta. 

'* N&rada, 13. SI, j Yide § 14. t Balam-bhatfca. 

" § This is a passage of Mann according to Balam-bhatfca ; and a text of the same 
report, but expressed in other words, occurs in his institutes, II. 25. 

(a) Bee I Strange, IL L. 135. — Ed* (0) See 1 Mori Big. oil. — Ed, 

(c) And even in the case of a B rah m ana his estate, when he dies, without heirs 
escheats to the Crown as the Sovran power in British India, The Collector of Mine Id 
fd!t mu y« Narramijpah, .8 Moo. I : .A. Ca. 500 , — Ef 
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But a king, who is attentive to the obligations of duty, should give a 
maintenance to the women of such persons. The law of iulientanee 
has been thus declared.”* 

29 # ^ f ierc 29. But- since the term " wife” (paint) is here 
(§ 3) the wife’s employed, <§ 2.) the succession of a wedded wile, 
light of succession who is chaste, is not inconsistent with those pas- 
te declared. sn.yes. 

80. Therefore the right mteiqu’oiutiou is this : when a man, who 
<>r> rf u pv was separated from his co-heirs and not n -united with. 

^ * ■* ' lirt ,1 V 1 * ... .. . , "! .. * i* C'J* . r J. 


band was separat- 
ed from his co- 
heirs and not re- 
united. 


them, dies leaving no male issue, Iris widow [i.f chaste t] 
takes the estate in the first instance^). For partition 
had been premised; and re-union will be subsequently 
considered. 


81. * It must be understood, that the explanation, proposed by 

S | rrfk-uVs and others, restricting [the widow's succession] 

opinion Refuted, to the case of a small (6) property, is refuted by this 
Bp supposes flu; [following argument.^] If there be legitimate sons, it 
widow’s sneers- is provided, whether partition be made in the owner's 
cd^olhe case iC of itfe-time or after his. decease, that the wife shall take 
% sma q property, a share equal to the son's. w If he make the allotments 
But she takes a equal, his wives must be rendered partakers of like 
share, though portions/^ And again : “ Of heirs dividing after the 
there he sous. death of the father, let the mother also take an equal 
share ”|| Such being the case, it is a mere error to say, that the wife 
takes nothing but a subsistence from the wealth of her husband, who 
died leaving no male issue. 

82, But it is argued, that, under the terms of the texts above cited, 
32. she docs (“ his wives must be rendered partakers of like portions;” 

siot take merely and, “let the mother also take an equal share;”) a 
enough for her woman takes wealth sufficient only for her maintenance, 
subsistence. That is wrong : for the words “ share” or “ portion,” 
and “ equal” or “ like,” might consequently be deemed unmeaning. 


ANNOTATIONS. 

31. It is a mere error to say, that the wife takes nothing but a subsistence.] If 
the 'wife share a portion equal to* that of a son, not an allotment sufficient only for her 
support, both when the husband is living, and after his decease, though sons exist ; 
more especially should it be affirmed, that she obtains the whole wealth of her husband, 
who leaves no male issue : and thus, since the widow’s succession to the whole estate is 
established by reasoning a fortiori, the assertion, that she obtains no more than food 
and raiment, is erroneous. Besides, since the wife’s participation with a son, who is 
entitled to take a share; . of the estate, or, if there be no other son, the whole of it, has 
ten expressly ordained, it is fit that she should, on failure of male issue, take the 
wealth of her childless husband being separate from his eo-heirs. Subodhial. 

S2. Bor the words se share” and u equal” might consequently be deemed urnnean- 
tej These terras are commonly Employed to signify c portion 1 and £ parity. 5 By aban- 
doning their own signification without sufficient cause, they would appear unmean- 
ing. Subodhini 


* Narada, 13.. 51-52. f Balam-bliatja. + Ibid. 

I 0. 1. Sect 2. § 8, || c. L Sect. 7. § X. 

to See 1 Strange, H, L, 270. 272,-®, ,{b) See J Strange, H. L. 135.—®. 
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33. Or suppose, that, if the wealth he great, she takes precisely 
33. Nor a sub- enou S ]l for 1 \ ei i ' subsistence ; but, if small, she receives 

sistence if ihe a share equal to that of a son. This again is wrong : 
estate he large, for variableness in the precept must be the conse- 
andashars if it quence. Thus, if the estate be considerable, the texts 
iG slmW ’ above cited, (“ his wives must be rendered partakers of 

like portions f and <f let the mother also take an equal share ;”) 
assisted by another passage [“ Let them allow a maintenance to his 
■•women for life f § 12.*] suggest an allotment adapted for bare support. 
But, if the estate be considerable, the same passages indicate the assign- 
ment of a share equal to a sons. 

34. Thus, in the instance of the Chaturmasya sacrifices, in the 
34 Argument disquisition of the [Mlmamsa] on the passage dvayoK 

illustrated by rea- pranayanti ;f where it is maintained by the opponent, 
soning quoted that the rules for the preparation of the sacrificial fire 
from the Mfmim- at the Soma-yaga extend to these sacrifices ; in conse- 
sa “ quence of which the injunction not to construct a 

northern altar (utfcaravedi) at the Yai§vedeva and Qunasiriya sacrifices, 
must be understood as a prohibition of such altar ; [which should else 
be constructed at those sacrifices, as at a Soma-yaga :] but it is answer- 
ed by an advocate for the right opinion, that it is not a prohibition of 
that altar as suggested by extending to these sacrifices the rules for 
preparing the sacrificial fire at the Soma-yaga, but an exception to the 
express rule “ prepare an uttara-vedi at this sacrifice [viz. at the Obatur- 
misya :”] it is urged in reply by the opponent, that variableness in the 
precept must follow, since the same precept thus authorizes the occa- 
sional construction of the altar, with the reference to a prohibition of it, 
at the first and last of the [four] periods of sacrifice, and commands the 


ANNOTATIONS. 

S3* Variableness in the precept must be the consequence.] If the passage above 
cited (§ 33L), assisted by another passage (§ 12.), ordain the widow’s receipt of a suffi- 
ciency for her support, at the time of making a partition with the sons, whether her 
husband, who was wealthy, be then alive or dead ; but ordain her taking of a share 
equal to that of a son, if her husband possess little property; then a single sentence, 
once uttered, is in one case dependent [on a different passage, for its interpretation,] 
and not so in another instance. Consequently, since it does not retain an uniform im- 
port, there is variableness in the precept. Subodhinl 

34. In the instance of the Chaturmasya sacrifices.] These are four sacrifices 
performed on successive days, according to some authorities ; but in the months of 
Ashadha, Kartika and pirilguna, according to others. They are severally denominated 
Yaiqvedeva, Vamna-praghasa, Qfikamedha and ^Junasiriya. The oblations consist of 
roasted cakes (purodisa) ; and, at the second of them, two figures of sheep made of 
ground rice. The cakes are prepared in the usual manner, consisting, of ground rice, 
kneaded with hot water, and formed into lumps of the shape of a tortoise : these are 
roasted on a specified number of potsherds (kapala) placed in a circular hole, which con- 
tains one of the three consecrated fires perpetually maintained by devout Brahxnanas. 

In the disquisition on the passage dvayofi pranayanti*] Parq of a passage of the 
Veda, which is the subject of a disquisition in the Mimamsa, and which gives name to it 
This is the ninth (or s according to one mode of counting, the seventh) topic in the 
third section of Jaimini’s seventh chapter. Bee Jimuta-vahana. Ch. 11. Sect. 3. , 


* Subodhinl and B&lam-bh&$a, 


f Mim&nsi, 7. 3. 9 , 
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construction of it at the two middle periods, independently of any other 
maxim : hut it is finally shown as the right doctrine, for the very pur- 
pose of obviating the objection of variableness in the precept, that the 
prohibition of the altar at the first and last of the periods of sacrifice is 
a recital of a constant rule ; and that the injunction, “ prepare the 
uttara-vedi at this sacrifice,” commands its construction at the two 
middle periods (namely the Varana~praghfe| and Qakamedha) with a 
due regard to that explanatory recital* 

85. As for the doctrine, that, from the text of Manu ( ie Of him, 
35 Another w ^ 10 heaves no son, the father shall take the inhen- 
expo sit-ion of the tance, or the brothers,”*) as well as from that of Cankha 
texts of Maim, (“ The wealth of a man, who departs for heaven, 
(Jankha and Nara- leaving no male issue, goes to his brothers. If there 
da proposed. ) je I10 ne, his father and mother take it : or his eldest 
wife ) the succession of brothers, to the estate of one who leaves no 
male issue, is deduced ; and that a wife obtains a sufficiency for her 
support, under the text £< Let them allow a maintenance to his women 
for life :”t this being determined, if a rich man die, leaving no male 
issue, the wife takes as much as is adequate to her subsistence, and the 
brethren take the rest (a) ; but, if the estate be barely eno ugh for the 
support of the widow, or less than enough, this text 
b/viovarapTwho (“ Tlie wife aQd Oi e daughters also ;”§) is propounded, 
interprets other- on the controverted question whether the widow or 
wise the text of the brothers inherit, to show, that the first claim pre- 
Manu, {§ 7 ;) arid vails. This opinion the reverend teacher does not 
that of 9anxha ^ 0 i era ^ e : f or } ie interprets the text, " Of him wh o leaves 
* * no son, the father shall take the inheritance, or the bro- 

thers ;”[| as not relating to the order of succession, since it declares an 
alternative ; but as intended merely to show the competency for inherit- 
ing, and as applicable when the preferable claimants, the widow and the 
rest, fail. The text of Qankha too relates to are-united brother. 


ANNOTATIONS. 

Since the same precept authorizes the. occasional construction of the altar.] Since 
one precept commands it ai; a Chafcnrmasja sacrifice, and another forbids it at" two of 
the periods of that sacrifice ; the injunction, contrasted with the prohibition, seems to 
imply an option in this case : but, not being contrasted with any other rule, it becomes 
a cogent precept, in the instance of the two other periods and thus the -rule, being 
cogent in one case and not in the other, is variable in its import and effect. 

35. On the controverted, question whether the widow or the brothers inherit.] 
Whether the widow inherits, as provided by Naradai or the brothers succeed conform- 
ably with the texts of Manu and ^Jankha. B&Iam-bhatfa. 

This opinion the reverend teacher does not tolerate.] Meaning Vicvarapa. Su- 
bodhini and B&lam-bhaf jca. ' 

The text; of Qankha relates to a re-united brother.] It relates to the case of a bro- 
ther, who, after separation, becomes associated with his co-heirs, from affection or anv 
other motive. . Subodhinl 

«.Yide § 7, t Ibid. % Narada, Vide § 7. 

§ lajimvalkya. Tide §2. * || Mann. Vide § 7, 

_ (?) Colkctor qf Mmdipaiam v. Cavafy Vmmiu Nctmnmmlt , 8 Moo. I, A. 

Ca. 514*— M t ■ 
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36. Besides it does not appear either from this passage [of Yaj- 
nav&lkya* * * § ] or from the context, that it is relative to 
an inconsiderable estate, if the concluding sentence 
“ On the failure of the first among these, the next in 
order is heir ;f be restricted to the case of a small pro- 
perty, reference to another passage, in two instances 
(of the widow and of the daughters,) hut relates to 
wealth generally in the other instances (of the father 
and the rest,) the consequent defect of variableness in 

Li. _ A /<? fSON _ _A^ J/!,* * A , J....A' 


38* The pas- 
sage of Yaj naval- 
kya cannot be 
taken as relating 
to a small estate 
in one instance ; 
since it must re- 
late to wealth, 
generally in ano- 
ther case. 


the precept (§ 88.) affects this interpretation 


37. It appears 
from a passage of 
Hcirita, that a 
widow, suspected 
of incontineney, 
has a maintenance 
only ; but other- 
wise inherits the 
whole property. 


87* “ If a woman, becoming* a- widow in her 
youth, be headstrong, a maintenance must in that case 
be given to her for the support of life; This passage 
of H&rxta is intended for a denial of the right of a 
widow suspected of incontinency, to take the whole 
estate. From this very passage [of IKritag], it appears 
that a widow, not suspected of misconduct, has a right 
to take the whole property, 


88* With the same view, Qa,nkha lias said “ Or his eldest wife” 
38 This serves (§ 7-) Being eldest by good qualities, and not supposed 
to°explain a pas- likely to be guilty of incontinency, she takes the whole 
sage of fankha wealth ; and, like a mother, maintains any other head- 
(§ r i 0 strong wife [of her husband.] Thus allis unexceptionable* 

89* Therefore it is a settled rule, that a- wedded wife, being 
. chaste, takes the whole estate of a man, who being 
39. Conclusion, separated from his co-heirs and not subsequently re- 
united with them, dies leaving no male issue(a). 


* Subodhinl f Yi.de § 3. 

X In the Yim&a-chmiamani this passage is read without the conditional particle : 

Tiz. “A woman is headstrong : but a maintenance must ere r be given to her....,.” 

§ Bdlam-bhatta. 

(a) See 1 Strange, H. L. 134 : 1 Mori Dig. 379, 310, 318 : 8 Moo. L A. Ca, 543 
Sibfrn Singh y. Fir thee Singh 10 N; W- P. 420. — Ed. 
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SECTION II 


Right of the daughters and daughters sons. 


1, After a wife I On failure of her, the daughters inherit^). They 
a daughter in- are named in the plural number (Section I. § 2.) to 
herits whatever suggest the equal or unequal participation of daughters 
be her tribe. alike or dissimilar by class. 


2, Thus Katyayana says, “ Let the widow succeed to her hus- 
0 Pr ^ c band's wealth, provided she be chaste ; and, in default 
Kfayayana** °tn d °f ter, let the daughter inherit, if unmarried."* Also 
b Vtlittspati declare Yfhaspati : “ The wife is pronounced successor to 
"her. right of sue* the wealth of her husband; and, in her default, the 
cession. daughter. As a son, so does the daughter of a man 

proceed from his several limbs. How then should any other person 
take her father’s wealth T 


3. If there be competition between a married and an unmarried 

3. first the m- daughter, the unmarried one takes the succession^) 

married daughter under the specific provisions of the text above cited 
inherits. (“ in default of her, let the daughter inherit, if un- 

married”) 

4. If the competition be between an unprovided and an enriched 

4. Next a mar- daughter, the unprovided one inherits : but, on failure 

riedbutuaprovid- °f such, the enriched one succeeds: for the text of 
ed one. Gautama is equally applicable to the paternal, as to the 

And lastly an maternal, estate. “ A woman’s separate property goes 
enriched one. to her daughters, unmarried or unprovided; J f 


ANNOTATIONS. 

L They are named in the plural number.] Here female issue is signified by the 
original word ** daughter” (dahitr :) and that is applicable, indifferently, to such as be- 
long to the same or to different tribes. Plurality is denoted by the termination of the 
plural number, (as in duhiiaras ;) which includes, without inconsistency, those who are 
dissimilar from the parent. Therefore daughters, alike or different by class, are indi- 
cated by the original word and its termination. They share equal or unequal portions 
m the order before mentioned: namely four shares, three, two or one* (C. 1, Sect* S 
§ I.) Subodhinf. 

4, The text of Gautama is equally applicable to the paternal... ..... .estate*] The 

meaning is this : since the daughter’s right is declared with reference to a woman’s peetp 
liar property* but it is not intended by using the word “womanV* to restrict it posi- 
tively to that single object, the parity "of reasoning holds good. Subodhinb 

* Tide supra* Beet. 1. § 6. f Gautama, 23, 22. Vide supra. C. 1, Sect $, § M* 
(ft) Bee Permmdi VrihaUmmiL 1 Mad. II 0. Hop, 223 2s& 

(b) Sec 1. Strange, |L Li 13S-9,— M, 



TFfE MTA'KSITJlRA'. CHAP. IX sec. nr.. 


441. 


5. It must not be supposed, that this relates to the appointed 
5. An appoint- daughter : for, in treating of male issue, she "and her 

ed daughter w not son have been pronounced equal to the legitimate son. 
meant (“ Equal to him is the son of an appointed daughter,”* 

or the daughter appointed to be a son.+) 

6. By the import of the particle also” (Sect. I. § 2.) the 

* m , , daughter's son succeeds to the estate on failure of 

f er »' son e inherits daughters. Thus Yishnu says, “ If a man leave neither 
on * failure of son, nor son’s son, nor [wife, nor female!] issue, the 

daughters; as de- daughter's son shall take his wealth. For, in regard 

clare * by Yishnu, ho the obsequies of ancestors, daughter's sons are con- 
and by Mami. sidered as sous sons.”§ Manu likewise declares, By 
that male child, whom a daughter, whether formally appointed or not, 
shall produce from a husband of an equal class, the maternal grand- 
father becomes the grandsire of a son's son : let that son give the funeral 
oblation and possess the inheritance ”(a)jj 


SECTION II L 


Right. of the Parents. 


i Next both Ou failure of those heirs, the two parents, 

parents inherit. meaning the mother and' the lather; are successors to 

the property. 

% Although the order, in which parents succeed to the estate, 
% First the do not clearly appear [from the tenor of the text; 
mother ; and af- Sect. 1. § 2.] since a conjunctive compound is declared 
ter her the father, to present the meaning of its several terms at once ;1F 
and the omission of one term and retention of the other constitute an 


ANNOTATIONS. 

5. For, in treating of male issue, she and her son have been pronounced, &e.} Since 
she has been noticed while treating of male issue, the introduction of her in this place 
would be improper. Subodhim. 

6. The daughter’s son succeeds to the estate on failure of daughters.] According 
to the commentary of Balam-fehatfca, the daughter’s daughter (£) inherits in default of 

j daughter’s sons. He grounds this opinion, for which however there is no authority in 

! Vijhane<prara’s text, upon the analogy, which this author has admitted in another case, 

I between the succession to a woman’s separate property and the inheritance of the pater- 

nal estate. (Vide § X) 

■2. Although the order ...... do not clearly appear.] It is declared, that the two 

parents are successors to the property, if there be no daughter nor daughter’s son. 
; Since the term (pitarau) * parents’ is formed by omitting one and retaining the other 

j * 0. 1. Sect. II. § 1. f (X 1. Sect. 11. § .3. + Balaimbhalfca, 

! § Not found in Yishpu’s institutes : but cited under his name in the Smf ti-chandrikei. 

I 1! Manu, 9. 138, . 51 Ylrtika, I. on Paniai, X 2. 20, 

{a) See I Mori. Big. 258, 319, 325 . — Ed. 

(5 .See 1 Moil* Dig* 320; I Strange* XL Lv 139.— Ed- 

• ■ . . ■ c 3 
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exception* to that [complex expression ;] yet, as the word ‘ mother 
stands first in the phrase into which that is resolvable, and is first in 
the regular compound (maiapitarau) £ mother and father, f when not re- 
duced [to the simpler ibnn pitarau £ parents 5 ] by the omission of one 
term and retention of the other ; it follows from the order of the terms 
and that of the, sense which is thence deduced, and according to the 
series thus presented in answer to an inquiry concerning the order of 
succession, that the mother takes the estate in the first instance^) ; 
and, on failure of her, the father. 

3. The mother 3. Besides the father is a common parent to 
h nearest to her other sons, but the mother is not so: and, since her 
therefore inherit * propinquity is consequently greatest, it is fit, that she 
conformably with should take the estate in the first instance, conforma- 


ANNOTATIONS. • 

jnmnhcr of a complex expression (mother and father ;) shall they conjointly take the 
iesta (\ or severally ? and is the order of succession optional, or fixed and regulated? 
The author replies to t%se questions. Bubodliini. 

A conjunctive .compound is declared, &e.] A compound term is formed, as direct- 
ed by P&runi and his commentators, f when two or more nouns occur with the import of 
the conjunction ‘and,* in two of its senses (viz. reciprocation and cumulation. §) This 
is limited by the amendatory rule of Katyayana to the case where the sense conveyed 
by each word is presented at once ; while the same terms, connected in a phrase by "the 
conjunction copulative, would present the sense of each successively. 

The omission of one term and retention of the other constitute an exception.] 
When the word pitf £ father’ occurs with matr f mother/ it may be retained and the 
other be rejected. This is an exception to the general rule of composition. It is op- 
tional ; and the. regular form may be retained in its stead. Ex. Pitarau € two parents / 
or Mdtdpitaran. * mother and father/ Paniai, 1. 2. 70. and 2. 2. 29.-34. 

The word mother stands first in the- phrase into which that is resolvable.] The 
compound term, whether reduced to the simpler expression or retaining its complex 
form, is resolvable into the phrase math cha pita cha * both the mother and the father/ 
This, however, is only the customary order of terms, not specially enjoined by any rule 
of syntax. 

Is first, in the regular compound.] Conformably with one of Kafyayana’s cmenda- 
tory rules on Piinini's canon for r,he collocation of terms in composition. (2. % 34.) 
That rule requires the most revered object to have precedence : and the example of the 
rule, as given in P&fcanjali’s Mahabhasbya and Yamana’s K&sika-vitti, is this very com- 
pound term maiapitarau ‘ mother and father/ The commentators, Xaiyafa and Hara- 
datta, assign reasons why a mother is considered to be more venerable than a father. 

It follows, from the order of the terms.] The compound term matapitarau f mother 
and father/ as well «s the abridged and simpler expression pitarau * parents/ is resolva- 
ble. into the same phrase mata cha pita cha c both the mother and the father. 1 Thus, 
in every form of expression, * mother* stands first. Hence the author infers, that the 
mother’s priority in regard to succession to wealth is intended by the text (Sect. 1. § 2-) 

3. The father is a common parent to other sons.] The mother is, in respect of 
mm, npt a common parent to several sets of them : and her propinquity is therefore 
more immediate, compared with the father’s. But his paternity is common ; since he 
may h^ve.sons by women of equal rank with himself, as well as children by wives of the 

* -Tanirn, I, SL 70. . f Yartika, £ on iijum, % 2. 34, ~ 

t Vide infra. "Sect.' 11, § 20. 

§ See Dictiop^ry of Amara, Book 3. Chap. 4. Sect. 28. Yerse % 

■ • W Sec .1 Mori, Dig. 3S1.--JG*,' 
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a passage of bly with the text " To the nearest sapiudii, the inHeri- 
Manu. bailee next belongs.”* 

4* Nor is the claim in virtue of propinquity restricted to (sapin- 
4 , q| iat texti das) kinsmen allied by funeral oblations : but, on the 
though it . speak contrary, it appears froin this very text, ("§ 3.) that the 
of Bupindasj is not rule of propinquity is effectual, without any exception, 
restricted to them. - ai the case of (sam&iodakas) kindred connected by 
libations of water, as well as other relatives, when they appear to ha ve 
a claim to tlic succession. 

5. Therefore, since the mother is the nearest of the two parents, it 
5 Conclusion most ' ^ that she should take the estate. But, on 
failure of her, the father is successor to the property. 


SECTION IV. 


1 light of the Brothers. 


I. Next to the 1. On failure of the father, brethren share the 

parents, the bro- estate(a). Accordingly Manu says, “ Of him, who leaves 
tliers inherit. 110 son, the father shall take the inheritance of the 
brothers.”"}* 


ANNOTATIONS. ' ' ■ . ' 

Kshatriya and other inferior tribes ; and his. nearness is therefore mediate, in compari- 
son of tue mother’s* The mother consequently is nearest to her child ; and she suc- 
ceeds to the estate in the first instance, since it is ordained by a passage of Manu, that 
the person, who is nearest of kin, shall have the property. Subodhinl. 

5. On failure of her, the father is successor to the property.] The commentator, 
B&lam-bhafta, is of opinion, that the father should inherit first and afterwards the mo- 
ther; upon the analogy of more distant kindred, where the paternal line has invariably 
the preference before file maternal kindred ; and upon the authority of several express 
passages of law. Nanda Pandita, author of commentaries on the Mitaksliara and on the 
institutes of Vishnu, had before maintained the same opinion. But the elder commen- 
tator of the Mitaksbara, Vifvejvam-hhaffa has in this instance followed the text of his 
author in his own treatise entitled Madana-Parijata, and has supported Vij fume tjvarals 
argument both there and in his commentary named Subodhinl, Much diversity of opi- 
nion does indeed prevail on this question. (Jblkara maintains, that the father and 
mother inherit together : and the great majority of writers of eminence (as Apararka 
and Eamakikara, and the authors of the Smf ti-chandrika, Madana-ratna, VyavaMra- 
mayukha; &c.) gives the father the preference before the mother- Jfmnta-vahana and 
Baghunandana have adopted this doctrine. But V dcliespati-mi^ra, on the contrary, 
concurs with the Mitakshara in placing the mother before the father ; being guided by 
an erroneous reading of the text of Vishnu (Sect. 1. § 6,), as is remarked in the Vlranu- 
trodaya. The author of the latter work proposes to reconcile these contradictions by a 
personal distinction. If the mother be individually more venerable than the father, 
she inherits ; if she he less so, the father lakes the inheritance. 

I. Brethren.] The commentators, Nanda Pandita and Balam-bhatfa, consider 
this as intending ‘brothers and sisters/ in the same manner in which “parents” have 
been explained ff mother and father/ (Sect. o. §£.) and conformably with an express 

* Manu, 9, 187. f Maim, 9. IS 5* Vide Sect. 1. § 7, 

(a) Set: 2 Strange II I/. 243 ; I Mori, 323 a 441—®. 
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2. It has been argued by Dh&regvara, that, c under the following 
p T)h'reov a - °* Manu, “ Of a son dying childless, the mother 
m *' affirm? the s ^ ia ^ '^ a ^ e & ie es ^ e 5 and, the mother also being dead, 
prior right of the the father’s mother shall take the heritage even 
paternal grand- while the father is living, if the mother be dead, the 
mother ; on the father’s mother, or in other words the paternal grand- 
sa^eof Mami^ a3 ' mother, and not the father himself, shall take the sue- 
cession: because wealth, devolving upon him, may go 
to sons dissimilar by class ; but what is inherited by the paternal 
grandmother, goes to such only as appertain to the same tribe ; and 
therefore the paternal grandmother takes the estate/ 


3, The holy teacher [Y^varCipaf] does not assent to that doc- 
trine : because the heritable right of sons even dissi- 
milar by class has been expressly ordained by a pas- 
sage above cited : “ The sons of a Brahmana, in the 
several tribes, have four shares, or three, or two, or 


3. But that is 
contradicted by 
Viqvarupa; citing 
another passage of 
the same author. 


one. 


4. A text of 
Maim, excluding 
the king, intends 
the sovereign not 
the Kshatriya. 


4. But the passage of Manu, expressing that " The 
property of a Brahmana shall never be taken by the 
krag } ”§ intends the sovereign, not a son [of the late 
owner by a woman of the royal or military tribe]. 


ANNOTATIONS. 

rule of grammar (Knini, 1. 2. G8.)(<s) They observe, that the brother inherits first : and, 
in his default, the sister. This opinion is controverted by Kamaiakara and by the 
author of the Vyavahara-mayukha. 

3. It has been argued by Dhareqvara.l It had been shown (Sect. 3), that the 
father inherits on failure of tile mother. But that is stated otherwise by different au- 
thors. To refute the opinion maintained by one of them, the author reverts to the 
subject by a retrospect analogous to the backward look of the lion. Subodhini and 
Miam*bha£ta. 

Because wealth, devolving on him, may go to sons dissimilar.] The meaning is 
tins : if the succession be taken by the father, the property becomes a paternal estate, 
and may devolve on his sons whether belonging to the Murddhavasikta [or another 
xnixf/||] tribe or to his own class. But, if it be taken by the grandmother, it becomes a 
maternal estate and devolves on persons of the same tribe, namely her daughters ; or 
successively, on failure of them, her daughter’s sons, her own sons, and so forth, Bu- 
bodhini and Balanvbhatfca. 

.4 Intends the sovereign, not a son,] It does not prohibit the succession of a 
Brahmana’s son by a Kshatriya wife, denominated king as being of his mother’s tribe, 
which is the royal or military one. But it relates to an escheat to the sovereign* 
. Therefore it is hot an exception to the passage cited in the preceding paragraph ; and 
Yi$varhpa 3 s reasoning holds good, that & JDhare^vara’s objection would be valid, if there 
were any harm in the ultimate succession of sons dissimilar by class. But that is not 
the ease. On the contrary, they are expressly pronounced by the text here cited, to be 
partakers' of inheritance, 5 Subodhini 

9,., £17. Vide Sect 1, § 7, ■ f The name is supplied by the Subodhini ■ 
% X&jnavalkya, 1 126. Vide supra. C. I* Sect. 8. § I. 
f Mann, 9. 189, Vide infra. Sect. 7. § 5. * jj Balam-Miajla. 

' ' ' * (*) Sec I Mori. Dig, m * 
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5. Among brothers, such, as are of the whole blood, take the in- 
5 , The whole heritanee in the first instance, under the text before 
blood inherits cited: “To the nearest sapin da, the inheritance next 
first ; as nearest belongs Since those of the half blood are remote 
hin. through the difference of the mothers. 

6. Next the half 6. If there he no uterine (or whole) brothers, 

blood. those by different mothers inherit the estate. 

7. After bro- 7. On failure of brothers also, their sons share 

t hers, nephews heritage in the order of the respective fathers. 

inherit m like ° L 

manner. 

8. In ease? of competition between brothers and nephews, the 
& They do not nephews have no title to the succession : for their 

share with their right of inheritance is declared to be on failure of bro- 
mides. there [“ both parents, brothers likewise, and their 

sons," Sect. 1. § 2.f] 

9. However, when a brother has died leaving no male issue [nor 
9. But they take other nearer heir,|] and the estate has consequently 

a share which had devolved on his brothers indifferently, if anyone of 
vested in their them die before a partition of their brother s estate 
lather. takes place, his sons do in that case acquire a title 

through their father : and it is fit, therefore, that a share should be 
allotted to them, in their fathers right, at a subsequent distribution of 
the property between them and the surviving brothers. 


. ANNOTATIONS. 

6. If there be no uterine (or whole) brothers, those by different mothers inherit.) 
The author of the Vyavahdra-maytikha censures the preference here given to the bro* 
thers of the half blood before the nephews, being sons of brothers of the whole blood. 

7. Their sons share the heritage.] Including, say Nanda Fandita and Batam* 
bhaffa, the daughters as well as the sons of brothers, and the sons and daughters of 
sisters. This consequently will comprehend all nephews and nieces. 

In the order of the respective fathers.] In their order as brothers of the whole 
blood, and of the half blood. Balam-bhajta. 

By analogy to the case of grandsons by different fathers (Chap. 1. Sect. 8.), the 
distribution of shares shall be made, through allotments to their respective fathers, and 
not in their own right, whether there be one, two, or many sons of each brother. Su~ 
hodhini 

That is wrong : for the brethren had not a vested interest in their brother’s wealth 
before their decease ; and property was only vested in the nephews by the owner’s de- 
mise. Balam-bbatta. 

* Mann, 9. 187. Vide Sect. 8. § 3- ■ f Subodhinf and Balam-bhajta* 

% Bdlam-bhathu 
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SECTION V. 


Succession- of kindred of the same family name : termed Gotraja, 

or gen tiles. 


1. If there be not even brother’s sons, gentiles share the estate. 
1. Next to the Gentiles are the paternal grandmother and relations 

nephew, fU kia- connected by funeral oblations of food and libations of 
trod are la-irs. water. * 

2. In the first place the paternal grandmother takes the inheri- 
o. pj rs f ( the pa- tance. The paternal grandmother’s succession imme- 

temai granduio- diately after the mother, was seemingly suggested by 
d*er. the text before cited, "And, the mother also being 

dead, the : father’s mother shall take the heritage 
no place, however, is found for her in the compact series of heirs from 
the father to the nephew : and that text (“ the father’s mother shall 
take the heritage”) is intended only to indicate her general compe- 
tency for inheritance. She must, therefore, of course succeed immedi- 
ately after the nephew; and thus there is no contradiction, 

3. On failure of the paternal grandmother, the (gotraja) kinsmen 
;i xFext the pa- sprung from the same family with the deceased and 

to rani grandfa- (sapinda) connected by funeral oblations, namely the 
tlwr- paternal grandfather and the rest, inherit the estate. 

For kinsmen sprung from a different family, but connected by funeral 
oblations, are indicated by the term cognate (bandhu Sect. 6.) 

4, After Mm, the 4. Here, on failure of the father’s descendants, 

uncles and their the heirs are successively the paternal grandmother, 
S0RS * the paternal grandfather, the uncles and their sons (a). 


ANNOTATIONS. 

L Gentiles.] Gotraja or persons belonging to the same general family (gotra) 
distinguished by a common name : these answer neatly to the Gentiles of the Roman 
law. 

2.' She mast, therefore, of coarse succeed.] Some copies of the Mit&kshara read 
this passage differently. The variation is noticed in the commentary of Baiam-bhatfa, 
vw* s She succeeds, after the preceding claimants, if they be dead/ uparitana-mttit- 
nantaram instead of utkarshe tat sutanantaram. The commentary remarks, that " the 
* preceding (uparitana) claimants 5 are the father and the rest down to the brother’s son* 

. 3. On failure of the paternal grandmother the paternal grandfather.] Balam- 

bhajfta' insists, that the grandfather inherits before the grandmother, as the’ father be- 
fore the mother, ■ Bee Section 3. 


* Sect. 1. i 7. ' 

W Set* 1 Mori, Dig, m-AV, 
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5. Then the 
great-grandmo- 
ther, great-grand- 
father, grandun- 
cles and so forth, 
to the seventh de- 
gree. 


5. On failure of the paternal grandfather’s line, 
the paternal great-gi-andniother, the great-grandfather, 
his sons and their issue, inherit. In this manner must 
he understood the succession of kindred belonging to 
the same general family and connected by funeral 
oblations. 


ANNOTATIONS. 

5. In this manner must be understood the succession of kindred.] The Subodhinl, 
commenting on the first words of the following section, carries the enumeration a little 
further-: viz. ‘the paternal great-gramUather’s mother, great-grandfathers father, great- 
grandfather’s brothers and their sons. The paternal great-grandfathers grandmother, 
great-grandfather’s grandfather, great-grandfather’s uncles and their sons. The same 
analogy holds in the succession of kindred connected by a common libation of water.' 

The scholiast of Vishnu, who is also one of the commentators of the Mitakshara, 
states otherwise the succession of the near and distant kindred, in expounding the pas- 
sage of Vishnu cc If no brother’s son exist, it passes to kinsmen (baudhu ;) in their de- 
fault it devolves on relations (sakulva) ; w * where Balam-bhatta, on the authority of a 
reading found in the Madana-ratna, proposes to transpose the terms bandhu and sakulya ; 
for the purpose of reconciling Yishpu with Yajuavalkya, by interpreting sakulya in the 
sense of gotraja or kinsmen sprung from the same family, Kan da Pandita, preserving 
the common reading, says. ‘kinsmen (bandhu) arc sapinias ; and these may belong to 
the same general family or not. First those of the same general family (sagotra) are 
heirs. They are three, the father, paternal grandfather, and great-grandfather ; as also 
three descendants of each. The order is. this : In the fanner’s line, on failure of the 
brother’s son, the brother’s son’s son is heir. In default of him, the paternal grandfa- 
ther, his son and grandson. Failing these, the paternal great grandfather, his son and 
grandson. In this manner the succession passes to the fourth degree inclusive ; and 
not to the fifth : for the text expresses <c The fifth has no concern with the funeral 
obiations.”f The daughters of the father and other ancestors must be admitted, like 
the daughter of the man himself, and for the same reason. On failure of the father’s 
kindred connected by funeral oblations, the mother’s kindred are heirs ; namely the ma- 
ternal grandfather, the maternal uncle and his son ; and so forth. In default of these, 
the successors are the mother’s sister, her son and the rest.’ 3 

The commentator takes occasion to censure an interpretation, which corresponds 
with that of the Mitakshara as delivered in the following section (S, 6. § 1 .) ; and ac- 
cording to which the cognate kindred of the man himself, of his father and of his mother 
are the sons of his father’s sister and so forth : because it would follow, that the father’s 
sister’s son and the rest would inherit, although the man’s own sister and sister’s sons 
were living. Balam-bhatta, however, repels this objection by the remark, that the 
sister and sister’s sons have been already noticed as next in succession to the brother 
and brother’s sons : which is indeed Nanda Pandita’s own doctrine. 

He adds, ‘after the heirs abovexncntioned, the sakulya or distant kinsman is entitled 
to the succession ; meaning a relation in the fifth or other remoter degree/ 

This whole order of succession, it may be observed, differs materially from that 
which is taught in the text of the Mitakshara. On the other hand, the author of the 
Vframitrodaya has exactly followed the Mitakshara ; and so has Kamalakara : and it 
is also confirmed by Mhdhava acharya, in the V yavaliara-Madhava, as well as by the 
SSmrti-chandrika. . 


But the author of the Vyavahara-mayukha contends for a different series ■ of heirs 
after the brother’s son : f 1st the paternal grandmother; £d the sister ; 3d the paternal 
grandfather and the brother of the half blood, as equally near of kin ; 4th the paternal 
great-grandfather, the paternal uncle and the son of a brother of the half blood, sharing 
together as da the same degree, of affinity/ He has not pursued the enumeration 
further ; and the principle stated by him, nearness of kin, does not clearly indicate the 
rule of continuation of this series. 


* Vishnu 


, 17 . 10 , 11 . 


f Maim. 0, 1 SO, 


* 
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* 6. If there be none such, the succession devolves on kindred con- 
6, Afterwards neeted by libations of water(a) : and they must be un- 
more distant derstood to reach to seven degrees beyond the kindred 
kindred; either to connected by funeral oblations of food : or else, as far 
the 14th degree ; ag the limits of knowledge as to birth and name 
san^iinit/ h as- extend. Accordingly Yrhat-Manu says “ The relation, 
cerfcainable : so of the sapind&s, or kindred connected by the funeral 
Mann describes oblation, ceases with the seventh person : and that of 
samariodakas, or those connected by a common libation 
of water, extends to the fourteenth degree ; or as some affirm, it reaches 
as far as the memory of birth and name extends. This is signified by 
gotra or the relation of family name,”* 


SECTION YL 


On the succession of cognate Mmhvjf hawlhn . 


■ . 1, ' , On failure of gentiles, the cognates are heirs. Cognates are of 
1 ' After pen* ^ree kinds ; related to the ■ person himself, to his 
Hies, cognates are or to his mother : as is declared by the follow- 

heirs*. ing text. “ The sons of his own fathers sister, the 

They are of sons of his own mother's sister, and the sons of his 
three sorts, as dis- own aunt, and the sons of his mother’s maternal uncle, 
passage of law. & must be considered as lus own cognate kindred. The 
° ' sons of his lather’s paternal aunt, the sons of his lather’s 

maternal aunt, and the sons of his father’s maternal unde, must be 
deemed his father’s cognate kindred. The sons of his mother's paternal 
aunt, the sons of his mother’s maternal uncles, must be reckoned his 
mother’s cognate kindred; 't 


ANNOTATIONS. 

1. The cognates are heirs, j Bandhu, cognate or distant kin, corresponding nearly 
to the Goynati of the Homan law. 

Cognates are of three kinds.] Bilam-bhatta notices a variation in the reading, 
mndhavaE for bandhavaE. It produces bo essential difference in the interpretation. 

Belated to the person himself, to his father or to his mother.] Apararka, as 
remarked by Kamaiakara, disallows the two last classes of cognate kindred, as having 
no concern with inheritance ; and restricts the term bandhu, in the text, to the kindred 
of the owner himself. The author of the Vyavahara-mayukha confutes that restriction. 


■ * The first part of this passage occurs in Manu’s institutes, 5, 60. ■ The remainder 

of the tm ffifirs. 

t The, texfie seemingly ascribed by the commentator Balam-hh&Ha to Yfddha 
Satatapa* ■ But it is quoted in the Vyavahara-Madhava as a text of Baudhayana. 

•(«) Sec 1 Moil Dig. 
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2. Hirst ibe kin- 
dred of the late 
owner; then, those 
of Ms father: and 
lastly those of his 
mother. 


2. Here, by reason of near affinity, the cognate 
kindred of the deceased himself, are his successors in 
the first instance ; on failure of them, his fathers cog- 
itate kindred : or, if there be none, his mother’s cog- 
nate kindred. This must be understood to be the 
order of succession here intended. 


SECTION VIL 


On the succession of strangers upon failure of the kindred. 


1. After kindred, L If there be no relations of the deceased, the 
the - preceptor is preceptor, or, on failure of him, the pupil, inherits, by 
of lr 5 A'pastoba : the text of Npastamba. "If there be no male issue, 
and, next to Mai* the nearest kinsman inherits : or. in default of kin- 
the pupil. tired, the preceptor ; or, failing him, the disciple.” 

2. If there be no pupil, the fellow-student is the successor. He, 
2. And, failing who received his investiture, or instruction in reading 
these, the fellow- or in the knowledge of the sense of scripture, from the 
student. same preceptor, is a fellow-student. 


3. If there be 
none, a learned 
priest is heir; ac- 
cording to Gau- 
tama. . 


3. If there he no fellow-students, some learned 
and venerable priest should take the property of a 
Br^hmana, under the text of Gautama : “ Venerable 
priests should share the wealth of a Br£hmana, who 
leaves no issue.”* 


4?, For want of such successors, any Brahman a may be the heir. 

4. Or any Brain So Mann declares : “ On failure of all those, the lawful 
maria, as Mami heirs are such Brahmanas, as have read the three 
has provided, Vedas, as are pure in body and mind, as have subdued 
their passions, Tims virtue is not lost ”f 

5. Never shall a king take the wealth of a. priest ; for the text of 
5, But not the Manu forbids it : <f The property of a Brahmana shall 
king ; so Maim never be taken by the king: this is a fixed law/’| It 
and Narada de- is also declared by Narada : “ If there be no heir of a 
' 43 are ' Br&hmana’s wealth, on his demise, it must be given "to 

a JBrShmana. Otherwise the king is tainted with sin.”§(a) 


. ANNOTATIONS. 

% This must be understood to be the order of succession.] 
close of the last section. 


■See a note at the 


# Gautama, 28. 30. f Maim, il 388. 

t Manu, 9. 189. § Not found in the institutes of Narada, 

($) But now see .Collector of Masnlipalam v. Cavity Venkata Karrainspah, 8 Moo, 
LA* Ca. 500, 523, where the Lord Justice Knight Bruce referred to this .and the 
two preceding clauses and observed "from these it would appear that the beneficial 
enjoyment of a Brahmatfs property ought not on Ids death without heirs to pass to the 
king; that it ought, in some way or another, to pass to other Brahmans. But the texts 
■afe) show that it is not to pass to Br&Mnags generally, or even to any- definite or veil 
■ 
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6. In other 
cases the sove- 
reign takes ike 
escheat : as is or* 
fkined by Mann, 


8, Bat the king, and not a priest, may take the 
estate of a Kshatriya or other person of an inferior tribe, 
on failure of heirs down to the fellow-student. So 
Manu ordains : “ But the wealth of the other classes, 
on failure of all [heirs,] the king may take 


SECTION VIII* 


On suceeselni- to the properly of a hermit or of an asceiio. 


1* It has been declared, that sons and grandsons [or great-grand- 
1 The heirs of sms t] take the heritage ; or, on failure of them, the 
persons devoted widow or other successors* The author now pro- 

to religion are pounds an exception to both those laws : “ The heirs 
specified 'by Taj- of a hermit, of an ascetic, and of a professed stu- 
navalkya. dent, are, in their order, the preceptor, the virtuous 

pupil, ami the spiritual brother and associate in holiness. 5 ^ 

TiNOTATIONSr 

1 » “A virtuous pupil* 5 ] The condition, that he be virtuous is intended generally * 
Hence the preceptor and the fellow hermit are successors in their respective cases, pro- 
vided their' conduct he unexceptionable. With a view to this, Y&jnavalkya has placed 
tlte words * virtuous pupil” in the middle of the text, to indicate the connection of the 
epithet with the preceding and following terms- Subodhini, &c. 

ascertained class of them. The persons to take the beneficial interest are to be Brah- 
mans having certain spiritual qualification ; they are to be pure in body and mind, and 
are to have 'read the three Vedas. If this he the law, it seems to imply a power of 
selection; and a .:.;a of possession, at least intermediate, of the property in some- 
body. if cannot ne supposed that the first Brahman who could lay hands upon the 
property of a member of his caste dying without heirs Was to hold it, subject, perhaps, 
to the condition of showing that lie possessed the personal qualifications which the law 
requires. 

It appears to their Lordships, that the passage quoted by the Mitfikshara from 
Narada, in the very section which cites the prohibition of Mann, shows what the law 
in its utmost strictness was. That passage is — “ If there be no heir of a Brahmapa’s 
wealth, on his demise it must be given to a Brahmana. Otherwise the king is tainted 
with sin.” In other words, the king is to take the property, but to take it subject to 
the duty, which he cannot ^ neglect without sin, of disposing of it at his discretion 
amongst Brahmans of the kind contemplated by the preceding texts. 

If this be so, it appears to their Lordships that, according to Hindu law, the title 
of the king by escheat to the property of a Brahma# dying without heirs ought, as in 
any other case, to prevail against any claimant who cannot show a better title ; and 
that the only question that arises upon # the authorities is, whether Brahmanical pro- 
perty so taken is, in the hands of toe king, subject to a trust in favour of Brahmans, 
■in this suit, where the issue is between the Government claiming the property (whether 
subject to a trust or not}, by escheat, and a party claiming by an adverse title, it is un- 
necessary to decide whether the duty imposed upon the King is one of imperfect obli- 
gation, or a positive trust affecting the property in his hands, or whether, if a trust, it 
is oris not one incapable of enforcement by reason of the uncertainty of its objects. 
It is #o unnecessary to deride on the arguments addressed to us concerning a 
distinction, or supposed distinction, between the Br&bmans who have been called ec Sa- 
cerdotal Br&binaps” and the ordinary members of the caste.” ' See too % Str. BL L. 47; ■ 
I Mori Big. 31L~~g(£ . 

? Mamt, % 189. \ . . | Idjn&vaikya^ % 138* 
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2. The heirs to the property of a hermit, of an ascetic, and of a 
2. Exposition studettt in theology, are, ir, order (that is, in the in- 
of the text. verse order,) the preceptor, a virtuous pupil, and a spi- 

ritual brother belonging to the same hermitage. 

3a The natural 
relations do not 
succeed. But the 
preceptor is heir 
of a professed 
student. 

4. A -virtuous pupil takes the property of a yati- or ascetic. The 
4 And the pu- virtuous pupil, again, is one who is assiduous in the 

pil is the succes- study of theology, in retaining the holy science, and 
sor of an ascetic. in. practising its ordinances, For a person, whose 
conduct is bad, is unworthy of the inheritance, were he even the pre- 
ceptor or [standing in] any other [venerable relation/] 

5. A spiritual brother and associate in holiness takes the goods 
5. But the of 'a hermit (v&aaprastha.) A spiritual Brother is one 

companion _ of a who is engaged as a. brotherly companion [having 
hermit is his heir, consented to become so.f], An associate in holiness is 
one appertaining to the same hermitage. Being a spiritual companion, 
and belonging to the same hermitage, he is a spiritual brother associ- 
ate in holiness. 


* 3. The student (brahmachaii) must be a profess- 
ed or perpetual one : for the mother and the rest of 
the natural heirs take the property of a temporary 
student ; and the preceptor is declared to be lien- to a 
professed student as an exception [to the claim of the 
mother and the rest.*] 


6. In default 6 . But, on failure of these, (namely the preceg- 
°f those heirs res- ^ or the rest,) any one associated in holiness takes 
soeiate in holiness g 00 ^ ? even though sons and other natural heirs 
is the successor; exist. 


7. Objection,. 
They can have no 
property by inhe- 
ritance, being 
pronounced dis- 
qualified by Ya~ 
sishtha: nor any 
property acquired 
by themselves ; 
being incapable of 
acquisitions, a s 
shown by Gauta- 
ma, &e. 


7. Are not those; who have entered into a reli- 
gious profession*, unconcerned with liereditable pro- 
perty T since Vasishtha declares, They, who have en- 
tered into another order, are debarred from shares.”!* 
How then, can there be a partition of their property ? 
Nor has a professed student a right to his own acquir- 
ed wealth : for the acceptance of presents, and other 
means of acquisition, [as officiating at sacrifices and. 
so forth, §] are forbidden to him. And, since Gautama 
ordains, that * A mendicant shall have no hoard f\\ 
the mendicant also can have no effects by himself ac- 
quired* 


ANNOTATIONS.. 

4. A yati or ascetic.] The term e ascetic’ is in this translation used for the 
yati or satiny as! ; and ‘ hermit’ or c anchoret 5 for the vanaprastha. In former transla- 
tions, as in the version of Manu by Sir William Jones, the two last terms were applied, 
severally to the two orders of devotion. 


* Subodhini. f Subodhial $ Yaskhfha, 17. 43- Tide infra. Sect 10. §. 3.. 
§ Balam-bhafta. |j G&ntaa, & 0- 



HISWU' LAW-BOOKS. 


45: 


8. The answer is. a hermit may have properly : for the text [of 
Yfijnavalkya] expresses “ The hermit may make a 
hoard of things sufficient for a day, a month, six 
months, or a yeas*; and, in the month of Alvina, die 
should abandon [the residue of] what has been collect- 
ed.”*' The ascetic too 1ms clothes, books and other 
requisite articles : for a passage [of the Yedafl directs, 
that “ he should wear clothes to cover his privy parts f 
and a text [of law]] prescribes, that “ he should take 
idle requisite? for his austerities and his sandals.” The 
professed student likewise has cl.oth.es to cover hift 
body; and ho possesses also other effects. 

9. It was therefore proper to explain the parti- 
tion. or 'inheritance of such property. 


SECTION iX 


On the re-union of immtim after fwdition. 


1' Y'ldkvallm 1* The author next propounds an exception to 
declares 3 the* pre- ^ je maxim, that the wife and certain ' other heirs sue- 
fei-able: right of eeed to the estate of one who dies leaving no. male 
the re-united par- issue. “ A re-united [brother] shall keep the share of 
etmer, before the p j s re-united [ co-heir,] who is deceased ; or shall deliver 
wtdow,&. U. to [* son subsequently] W’§ 

2. Explanation 2. Effects, which had been divided and which 
of re-united par- nre again mixed together, are termed re-united. He, 
fi ener. to whom such appertain, is a re-united parcener. 

8, That cannot take place with any person indifferently ; but 
8. Ke-iminu is 4>1 'dy with a lather, a brother, or a paternal uncle : as 
between certain Vrliaspati declares. “ He, who, being once separat- 
wlations only : so ed« dwells auain through affection, with his father, 
Yrhaspati. brother, or paternal uncle, is termed re-united.” 

■4 xhc deoeas- 4, The share or allotment of such are-united 
ed’s t share must parcener deceased, must be delivered by the surviving 
be given to his re-united parcener, to a son subsequently born, in the 
postbamous^so^ case where the widow’s pregnancy was unknown at 
none, may be re* ^ ie ^ me the distribution. Or, on failure of male 
iaiiwsd by the re- issue, he, and not the widow, nor any other heirs, shall 
■united parcener. take the inheritance. 


8 . Answer. A, 
hermit may have 
a hoard of neces- 
saries for a day or 
a year : as inti- 
mated by Y&jSa- 
v alky a. 

And an ascetic 
aud a professed 
student h a v e 
•clothes and other 
necessaries. 

9.. Succession 
to such property 
is regulated. 


y t . _ # ANNOTATIONS. 

4 , Or, on failure of male issue, he, and not the widow, &e. shall take the inheri- 
tance,] .The singular number is here indeterminate, ■ Therefore, if there he two or 
more relinked parceners, they shall divide the estate. A maintenance must be allowed 
la the widow* BIlamAhafta* 

* Yajhavalkya, .8, 4?. See Many, 6. 15. t Balam-bhatta, 

X Baiam*bhatta» § Y&jnaralkya, $, 139, . 
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5* A limitation ,r> - The author states an exception to the rule, 

of the preceding that a re-united brother shall keep the share of his fe- 
rtile is contained united co-heir : “ But an uterine [or whole j broth or 
in the sequel of shall thus retain or deliver the allotment of his n tfrine 
the text relation.”* 

6, The ‘words “ re-united brother’" and - c re-united co-heir” are 
6. Exposition hiiderstood. Hence the construction,, as i n the precod- 
of it. The whole big part of the text, is this : The allotment of a re-unit- 
Mood has the pre* ed brother of the whole blood, who is deceased, shall 
lerence before the be delivered, by the surviving re-united brother of the 
i.a b ood. whole blood, to a son born subsequently. But. on 

failure of such issue, he shall retain it. Thus, if there be brothers of 
the whole blood and half blood, an uterine [or whole] brother, being a 
re-united parcener, not a half brother who is so, takes the estate of the. 
re-united uterine brother. This is an exception to what, had been be- 
■ fore said (§, 1.) 

' 7. .Next, in answer to the inquiry, who shall take, the succession 
7 Y'imaval* w ^ en a ro-urnted parcener dies leaving no nude issue,, 
kya delivers a rule *md there exists a whole brother not re-united, as well 
concerning the as a. half brother who was associated with the deceas- 
participation of e d 'i the author delivers a reason why both shall take 
half Mood °* ^ aB( ^ estate. * A half brother, being again 

ia 00 associated, may take the succession, not a half brother 

though not re-united : but one, united [by blood, though not by co-par- 
eenery,] may obtain, the property ; and not [exclusively] the son of a 
different mother. ”f 

8 Interareta- & A half brother, (meaning one born of a rival 
tioii of the text' wife,) being a re-united parcener, takes the estate ; 
The half brother but a half brother, who was not- re-united, does not 
may share if again obtain the goods. Thus, by the direct provisions of 
associated mfami- # ie text, and. bvthe exception, re-union is shown to be 
]y partnership. a reasoa for a half brothers succession. 

9. The term t( not re-united” is connected also, with what follows ; 
9. And the anf I hence, even one who was not again associated, 
whole brother, may take the effects of a deceased re-united parcener, 
though not so as- Who is he ? The author replies : “ one united that 
sociated. i S) one united by the identity of the womb [in which. 


ANNOTATIONS. / 

6. A son bom subsequently.] The widows pregnancy not having been apparent 
at the time of the partition. 

7. “ A half brother, being again associated, &e.”] The text admits of different 
interpretations besides variations iu the reading. See Jimuta-vakana, C. XL Sect, 5. 

I 13.— 14 1 

9. The term “not re-united” is connected also with what follows.] It is connect- >. 
ed with both phrases, like a crow 1, looking two ways at once. Hence it .constitutes, with 
what follows, another sentence. Subo&hini. 


* Xajhavalkya, 2, 139. t Yajinwaiicya, 2. 140, 
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he was conceived ;] in other words, an uterine or whole brother. It 
is thus declared, that relation by the whole blood is a reason for the 
succession of the brother, though not re-united in co-parcenery. 

10. The term “united” likewise is connected with what follows: 
10. lor the half and here it signifies re-united [as a co-parcener.] The 

brother, though words “not the son of a different mother” # must be 
associated, is not interpreted by supplying the affirmative particle (eva) 
sole heir, understood. Though lie be a re-united parcener, yet, 

being issue of a different mother, he shall not exclusively take the 
estate of his associated co-heir. 

11. Thus, by the occurrence of the word “though” (api) in one 
11 Thus both sentence (“ though not re-united,” &c. § 7.) and by the 

may* share, for denial implied in the restrictive affirmation (eva Ci ex- 
the rights of both clusi vely/’) understood in the other, (“ one united may 
.may subsist to- take the property, and not exclusively the son of a dif- 
S etac,r * ferent mother ;”) it is shown, that a whole brother not 

re-united, and a half brother being re-united, shall take and share the 
estate: for the reasons of both rights may subsist at the same instant. 

12. This is made clear by Manu, who, after premising partition 

12. This is con- among re-united parceners (“ If brethren, once divided 

firmed by passage and living again together as parceners, make a second 
of Manu. partition ;”*) declares “ should the eldest or youngest 

of several brothers be deprived of his allotment at the distribution, or 
should any one of them die, his share shall not be lost : but his uterine 
brothers and sisters, and such brothers as were re-united after a sepa- 
ration, shall assemble together and divide his share equally.”*}* 

13. Among re-united brothers, if the eldest, the youngest or the 

middlemost, at the delivery of shares, (for the indecli- 

13. laterpreta- &able termination of the word denotes any case :) that 
1:1011 0 tae fcext ' is, at the time of making a partition, lose or forfeit 
his share by his entrance into another order [that of a hermit or 
ascetic,.];] or by the guilt of sacrilege, or by any other disqualification ; 
or if he be dead; his allotment does not lapse, but shall be set apart. 
The meaning is, that the re-united parceners shall not exclusively take 
it. The author states the appropriation, of the share so reserved ; “ His 

ANNOTATIONS. 

One united by the identity of the womb.] In like manner, a father,, though not 
re-united with the family, shall take a share of the property of his son ; and a son, 
though not re-united, shall receive a share of the estate of his father, from a re-united 
parcener. This, according to the author of the Subodhinl, is implied : the Veda des- 
cribing the wife as becoming a mother to her husband, who is identified with his off- 
spring, But Balam-bkafta does not allow the inference. 

lb The reasons of both rights may subsist at the same instant] The re-union 
of the half brother in family partnership, and the whole brother's relation by biood. 

IS, They inherit the estate and divide it in equal shares.] This supposes the. 
brothers of the half blood to belong to the same tribe. But, if they are of different 

* Mann, 9, 210. + Manu, 9, 2U— 212, ■ ■ £ B&am-fchafta. 
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uterine brothers and sisters, &c ” (§ 12.) Brothers of fhe whole blood, 
or by the same mother, though not re-united, share that allotment so 
set apart Even though they had gone to a different country, still, 
returning thence and assembling together, they share it : and that 
“ equally not by a distribution of greater and less shares. Brothers 
of the half blood, who were re-united after separation, and sisters by 
the same mother, likewise participate. They inherit the estate and 
divide it in equal shares. 


SECTION X. 


On exclusion from inheritance(a). 


1. The author states an exception to what has been said by him 
l An excep- inspecting the succession of the son, the widow and 
lion to the sue- other heirs, as well as the re-united parcener. “ An 
cession of heirs is impotent person, an outeaste, and his issue, one lame, 
propounded by a madman, an idiot (6), a blind man , and a person afiiict- 
xajnavalkya. ec [ w ith an incurable disease, as well as others [simi- 
larly disqualified,] must be maintained ; excluding them, however, 
from participation.”* 

% “ An impotent person,” one of the third gender (or neuter 
% Exposition of sex.) “ An outeaste one guilty of sacrilege or other 
the text Impo- heinous crime. “ His issue the offspring of an out- 
teat persons, out- caste. “ Lame deprived of the use of his feet. “ A 
fdiot s an cf p ersona madman;” affected by any of the various sorts of in- 
incurably diseas- sanity proceeding from air, bile, or phlegm, from de- 
ed, are excluded lirium, or from planetary influence. “ An idiot a 
from inheritance, person deprived of the internal faculty : meaning one 
incapable of discriminating right from wrong. “ Blind destitute of 
the visual organ. “ Afflicted with an incurable disease affected by 
an irremediable distemper, such as marasmus or the like. 


ANNOTATIONS. 

tribes, the shares are four, three, two or one, ^ in the order of the classes ; since there is 
no reason for restricting that rale of distribution. Balam-biiatfca. 

1. “ An impotent person, an outeaste and his issue."] The initial words are 
transposed by Jlmdta-vahana. C. 5. § 10. 

(S An impotent person. 55 ] Whether naturally so, or by castration. B&lam-bhatfca. 
The offspring of an outeaste.] Of one who has not performed the requisite pen- 
ance and expiation. Balam-bhafcta. 

* Yajnavalkya, 2. 141 . 

(a) See 2 Strange, H. L. 126 : 1 Mori Dig. 339, 438.— M 

(S) As to the incapacity of an idiot* to inherit* See II A 28 0/1862, 1 Mad. IL 
C. Rep, 214 
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3. Under the term " others” are comprehended one who lias em 
3 So are per- tered into an order of devotion, an enemy to his father, 

sons entering 1 in- a sinner in an inferior degree, and a person deaf, dumb, 
to an order of de- or wanting any organ. Thus Yasishtha says, “ They, 
vofcion, an umia- w { 10 have entered into another order, are debarred 
Sr aXoneX j*>* ;f ares •"* Nfedn also decW, “ An enemy to 
has lost a sense or Ins father, an out caste, an impotent person, and one 
a limbs according who is addicted to vice, take no shares of the inherb 
to Vasishtha, Na- tance even though they be legitimate: much less, if 
rada, and Mann. tdiey be sons of the wife by an appointed kinsmon/’f 
Manu likewise ordains, “ impotent persons arid outcastes are excluded 
from a share of the heritage : ami so are persons born blind and deaf 
as well as madmen, idiots, the dumb, and those who have lost a sense 
[or a limbhj] 

4. Those who have lost a sense or a limb.] Any person, who is 
4, Explanation deprived of an. organ [of sense or action] by disease or 

of tiie text. other cause, is said not to have lost that sense or limb. 

5. These persons (the impotent man and the rest) are excluded 
5 The persons ^ vom P ar ^ c d >a ^ on - They do not share the estate. 

above described They must be supported by an allowance of food and 
are excluded from raiment only: and the penalty of degradation is in- 
participation s but curred, if they be not maintained. For Manu says, 
are entitled to a ♦< But is it lit, that a wise man should give all of them 

declareTbv Mana! ^ 00< ^ anc * raiment without stint to the best of his pow- 
er : for he, who gives it not, shall be deemed an out- 
caste; 5 § “ Without stint” signifies * for life/ 

6. They are debarred of their shares, if their disqualification 
6. The defect arose before the division of the property. But one 

must have preced- already separated from his co-heirs, is not deprived 
ed the partition, 0 f his allotment. 


ANNOTATIONS. 

‘b '* They, .who have entered into another order.”] Into one of devotion. The 
orders of devotion arc, 1st, that of the professed* or perpetual student ; 2d, that of 
the hermit ; 3d, the last order or that of the ascetic. Balam-bhatfca. 

5» u A wise man should give all of them food and raiment/ 5 ] Other authorities 
(as Devala and Baudhayana) except the outeaste and his offspring*. That exception not 
being here made, it is to be inferred, that one whose offence may be expiated and who 
is disposed to perform the enjoined penance, should be maintained ; not one whoso 
crime is inexpiable. Balam-bhatta. 

C If their disqualification arose before the division of the property.] The dis- 
qualification of the outcasts and the rest who are not excluded for natural, defects. 
Bilam-bharta. ■ 


* Vasishfha, 17, 4$ f ■ ' f Narada, ■ 13. 21 * 

t Sfanu, 9. 201, ' § Manu, 3;20, 
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7. If it be re- 
moved afterwards, 
a share must be 
given, in like man- 
ner as a son bora 
after partition 
takes an allot- 
ment. 


7. h tlie defect be removed by medicaments or 
other means [as penance and atonement*] at a period 
subsequent to partition, the right of miicipation 
takes effect, by analogy [to the' case of a son born 
alter separation.] " When the sons have been separated, 
one, who is fitter wards bom of a woman equal in class, 
shares the distribution.”*!* 


8. The masculine gender is not here used restrictively in sneak- 
8. A woman ing of an outcasts and the rest. It must be therefore 
is excluded for understood, that the wife, the daughter, the mother, 
like detects. or any other female, being disqualified for any of the 

defects which have been specified, is likewise excluded from participa- 
tion. 


9. Sons shall 
share, if free from 
similar disqualifi- 
cations. So Yap 
fiavalkya. 


9. The disinherison of the persons above des- 
cribed seeming to imply disinherison of their sons, the 
author adds : "But their sons, whether legitimate, or 
the offspring of the wife by a kinsman, are entitled to 
allotments, if free from similar defects.”;!; 


10. The sons of these persons, whether they be legitimate off- 

10 luterpre- s P r * n g or issue of the wife, are entitled to allotments, 

tatioa of the text, or are rightful partakers of shares ; provided they be 
faultless or free from defects which should bar their 
participation, such as impotency and the like. 

11. Of these [two descriptions of offspring§] the impotent man 

11. Disquali- may have that termed issue of the wife ; the rest may 
fied persons are have legitimate progeny likewise. The specific men- 
not to adopt sons, tion of "legitimate” issue and “ offspring of the wife” 
is intended to forbid the adoption of other sons, 

12. Their 12. The author delivers a special rule concern- 
daughters must be ing the daughters of disqualified persons: "Their 
supported, uuti daughters must be maintained likewise, until they are 
X^clS: provided with husbands.! 

13. Their daughters, or the female children of such persons, must 
__ , be supported, until they be disposed of in marriage, 
tiou of the^r** Under the suggestion of the word “ likewise,” the ex- 
penses of their nuptials must be also defrayed. 


Their wives 14. The. author adds a distinct maxim respect- 

xnusi be mahUaiu- ing wives of disqualified persons : “ Their childless 
ed, unless uu~ wives, conducting themselves aright, must be support- 
chaste : so Yajila- ed ; but such, as are unchaste, should be expelled ; 
valkya directs. arL( j so indeed should those, who are perverse.”!! 


* Balam-bhatta. 

$ Yajilavalkp, 2.142. 
ii Yajuavalkya, 2, 142, 


f Yajhavalkva, 2. 123. Vide supra. C. 1. Sect* 6. § 1, 
§ Balam-bhatta. 
lajuavalkya, 2. 143, 

£ % 
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15. The wives of these persons, being destitute of male issue 
15 Exposition an< * ^eing correct in their conduct,, or behaving virtu- 
of the passage!. 1 ously, must be supported or maintained. But, if un~ 
1 chaste, they must be expelled ; and so may those, who 

are perverse. These last may indeed be expelled : but they must be 
supported, provided they be not unchaste. For a maintenance must 
ml be refused solely on account of perverseness., 


SECTION XL 


Oh ike ,s property oj (i (Win an. 


1. A fter briefly propounding the division of wealth left by the 
]. Woman's bus bn) id and wife, (“ Let sons divide equally both the 

properly describ- effects anti, the debts, after the demise of their two pa- 
e.d bylajiiavaikya. rents.”*) the partition of a man's goods has been des- 
cribed at large. The author, now intending to explain fully tire 
distribution, of a woman 5 s property, begins by setting forth the nature 
of it ; What was given to a woman by the father, the mother, the 
husband or a brother, or received by her at the nuptial fire, or presented 
to her on her husband’s marriage to another wife, as also any other 
[separate acquisition,] is denominated a woman’s property. ”f * 

2. That, which was given by the father, by the mother, by the 

2 Interpret or ky a brother ; and that, which was pre- 

tionof the text rented [to the bride] by the maternal uncles and the 
rest [as paternal uncles, maternal aunts, &c.fl at the 
time of the wedding, before the nuptial fire ; and a gift on a second 
marriage, or gratuity on account of supersession, as will be subsequent- 
ly explained, (“ To a woman whose husband marries a second wife, let 
him give an equal sum as a compensation for the supersessionT(a) § 34. ) 
and also property® which she may have acquired by inheritance, pur- 


ANNOTATIONS. 

1. As aho any other separate acquisition."] Ju .Tfcnuta-yahana’s quotation of the 
text, (0. 4. Sect, i f § 13.) the conjunctive and pleonastic ptrfcifiles ehaiva (cha-eva) are 
here substituted for the suppiciory term adya. Thai, reading is censured by Balam* 
bhajta. 

2. Before the nuptial fire.] Neurit, Subodhini. 

On account of supersession.] Supersession is the contracting of a second marri- 
age through the influence of passion, while a first wife lives, who was married to fulfil 
religious obligations. SubodhimI 

Property which she may have acquired by inheritance.] The commentator, Balam- 
bhatja, defends Ms author against the writers of the eastern school (Jlmnfa-vahana, &c.) " 
on this point. Wealth, devolving on a woman by inheritance, is not classed by the 
authorities ■' of that school with { woman’s property. 1 See Jfmuta-vahana, 0, 4. and C 
].L Sect L |.S» 

.* Yajuayalkya, 2k 118. Vide supra. C. 1. Sect. 3. § 1. f Yajnavalkya, 2. 144. 

% Balam-Bhatta, {a) See 1 Strange, II* L. 53, 53.— Ed- 

ip) Quaere wamble property *, 3 Mori Big, 180 : Dayabhaga xl h *~Fd. 
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chase, partition, seizure or finding.-* are uonomi anted fie Mann and the 
rest ‘ woman’s property /fo) 

8 . Woman’s 3. Ihe term * woman's property’ conforms, in 
property ^ is not its import, with its efcyinulog/, and k not technical : 
a technical ex- f or , if the literal sense he admissible, a technical ae~ 
pression. captation is improper. 

4, The enumeration of six sorts of woman s property by Mann 

4. Mann’s emi- C‘ What was given before, the nuptial 'fir*C what was 

meratioix of "six presented in the bridal procession, what has been 
sorts denies a less bestowed in token of affection or respect, raid what 
number, and a has been received by her from her brother, her mother, 
greater. or her father, are denominated the sixfold property of 

a woman ;”f) is intended, not a,s a restriction of a greater number, but 
as a denial of a less. 

5. Definitions of presents given before the nuptial fire and so 

5. K&tyayana forth have been delivered by Katy&yana : " What is 
defines those given to women at the time of their marriage, near the 
several sorts. nuptial fire, is celebrated by the wise as women's pro- 
perty bestowed before the nuptial fire. That, again, which a woman 
receives while she is conducted from her lathers house [to her hus- 
band's dwelling.] is instanced as the property of a woman, under the 
name of gift presented in the bridal procession. Whatever has been 
given to her through affection, by her mother-in-law or by her father- 
in-law, or has been offered to her as a token of respect, is denominated 
an affectionate present. That, which is received by a married woman 
or by a maiden, in the house of her husband or of her father, from her 
brother or from her parents, is termed a kind gift.” 


ANNOTATIONS. 

8. The term r woman’s property 5 is not technical.] This is contrary to the 
doctrine of Jlmta-vahana, 0. 4. 

4. “ Bestowed in token of affection or respect.**] This passage is read differently 
in the llatn&kara and by Jlmhta-vahana (G. 4. Sect. 1. § 4.) It is here translated con- 
formably with Batam*bh&t£&’s interpretation grounded on the subsequent text of Kat- 
yayana (§ 6.) ; where two reasons of an affectionate gift are stated : one, simple affec- 
tion ; the other, respect shown by an obeisance at the woman’s feet. 

5. u From her father’s house.”] The Ratnakara and Chintumaru read ic from the 
parental abode” See Jlmula-vhhaua. C. 4. Sect. 1. § G. 

** Offered to ber as a token of respect.”] Given to her at the time of making an 
obeisance at her feet. Smrthckandrika. 

“ Denominated an affectionate present.”] This reading is followed in the Smfti-chan- 
drika, Tlramitrodaya, &c. But the Batuakara, Chiutamani, and Yivatia-clmidra read 
f denominated an acquisition through loveliness f lavanyarjitam instead of priii-dafctam. 

tfe Broin her brother or from her parents.”] The Laipatani reads “ from her hus- 
band.” Bee Jlmuta-vahana, 0.4, Sect. 2. § 21. 

« Termed a kind gift.”] So the commentary of Bakm-hhafta explains saudayika, 
as bearing the same sense with its etymon smiiLya. He censures the interpretation 
which Jimufca-vahana has given - (0. 4. beet. I* § 22.) 

* Vide C> 1 Beet. 1 § 8. t Mann, 9- 194. 

♦ (a) Bee IfMori, Big, 311, 335. 3 Ibid. HO .-M 
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0. BcrkIcs [tim author says] f; That which lias been given to 

6„ Other sorts k.Y l ier kindred ; as well as her fee or gratuity, or any 
noticed by Yaj- thing bestowed after marriage.”* What is given to a 
naval kya. _ damsel by her kindred ; by the relations of her mother, 
? . Explanation of Gr those of her lather. Th e gratuity, for the receipt 
ilia s of which a girl is given in marriage. 'What is bestow- 

ed or given after marriage, or subsequently to the nuptials. 

7, It is said by KatyAyana, ee What has been received by a wo~ 

*7. ICatvayanab man from the family of her husband at a time pos- 
deflnitionoi! agift terior to her marriage, is called a. gift subsequent ; and 
subsequent. ^ so is that, which is similarly received from the family of 
, Exposition of j ier thther. 73 It is celebrated as womans property : 
tne passage. f or this passage is connected with that which had 
gone before. (§ 5.) 

8. A woman’s 8. A woman's property has been thus described, 
property goes to The author next propounds the distribution of it : 
tier kindred. “Her kinsmen take it, if she die without issue ”f 

9. If a woman die “ without issue f that is, leaving no progeny ; 
9. Her husband ‘ m °^ ier words, having no daughter, nor daughter's 

nr other heirs in- daughter, nor daughter's son, nor son, nor son's son; 
berit on failure of the woman’s property, as above described, shall be 
’ ssue * taken by her kinsmen ; namely her husband and the 

rest, as will be [forthwith*] explained. 

10. The kinsmen have been declared generally to be competent 

10 The heirs ^'° saeeee ^ a woman’s property. The author now 

are different ac- distinguishes different heirs according to the diversity 
cording to ? the of the marriage ceremonies. “ The property of a 
form of the marri- childless woman, married in the form denominated 
age ceremony: Brahma, or in any of the four [unblamed modes of 
Barilkva ‘‘ marriage,] goes to her husband : but, if she leave pro- 

geny, it will go to her [daughters] daughters : and, in 

other forms of marriage [as the Asura, &e.] it goes to her father [and 
mother, on failure of her own issue.”§] 

11. Of a woman dying without issue as before stated, and who 

11 Explain- become a wife by any of the four modes of mam- 
tion ' of the text. a » e denominated Brahma, Daiva, Arsha and PriLjfi- 
In four unblamci patya, the [whole ||] property, as before described, be- 


ANNOTATIONS. 

8. The gratuity* for fhe receipt of which a girl is given in marriage*] This re* 
kies to a marriage in the form termed A'sura or the like- L&lam-bhaffa. 

7. Similarly received from the family of her father.”] The RatoAkara reads * from 
her own family \ Jimufca-va-hana, * from the family of her kindred.' See Jlmuta-vahana* 
Cc 4. Sect, I. § % 

11h . Hying without issue as before stated.] Without any of the five descendants 
above mentioned (§ 9.) Balam-bhaUa. 


* Yajhavalkya, % 145. f Yajfiavalkya, % 145. ' * Balam-bhatta. 

§ YajSayalkya, 148. : ■ j| Bakm-bhatta. 
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forms of marriage, 
the husband is 
first entitled to 
the succession : 
after him, his 
nearest of kin. 

In the four 
other forms of 
marriage, the par- 
ents inherit ; and 
first the mother ; 
after her, the fa- 
ther -Jailing them, 
their next of kin. 


longs in the first place to her husband. On failure of 
him, it goes to his nearest kinsmen (a) (sapirulas) allied 
bv funeral oblations. But, in the other forms" of marri- 
age called Xsura, Gindharba, fiSkshasa and Paiyaeha ; 
the property of a childless woman goes to her parents, 
that is, to her father and mother. The succession de- 
volves first (and the reason has been before explained,*) 
on the mother, who is virtually exhibited [first] in the 
elliptical phrase pitrgami implying 'goes (gachhati) 
to both parents (pitarau ;) that is, to the mother and to 
the father/ On failure of them, their next of kin 
take the succession. 


12. In all forms of marriage, if- the woman “ leave progeny that 
12 in ever * s > ^ s ^ ie ^ iave issue ; her property devolves on her 
formof marriage- daughters. In this place, by the term “ daughters/" 
if there be issue’ grand-daughters are signified ; for the immediate female 
daughters inherit; descendants are expressly mentioned in a preceding 
orgranddaugbters. passage: “ the daughters share the residue of their 
mother's property, after payment of her debts.” j* 


13. Hence, if the mother be dead, daughters take her property 
in the first instance : and here, in the case of compe- 
tition between married and maiden daughters, the un- 
married take the succession ; but, on failure of them, 
the married daughters : and here again, in the case of 
competition between such as are provided and those 
who are unendowed, the unendowed take the succes- 
sion first ; but, on failure of them, those who are en- 
dowed. Thus Gautama says “ A woman's property goes to her daugh- 
ters unmarried, or unprovided ;”j f or provided/ as is implied by the 
conjunctive particle in the text. “ Unprovided’ 3 are such as are desti- 
tute of wealth or without issue. 


13. first the 
unmarried daugh- 
ter : next the mar- 
ried one,: who is 
unprovided ; last- 
ly, one who has a 
provision. 


14. But this [rule, for the daughter's succession to the mother's 
14. But bro- goods, §] is exclusive of the fee or gratuity. For that 
fixers inherit the goes to brothers of the whole blood, conformably with 
-T ^ ie of Gautama : “ The sister’s fee belongs to the 

Gautama. * * uterine brothers : after [the death of] the mother/’ || 


ANNOTATIONS. _ 

12. In all forms of marriage.] Several variations in the reading of this passage 
are noticed by Balam-bhatja : as sarveshv api, or sarveshv ova, or sarvdshu. There "is 
only a shade of difference in the interpretation. 

14. “ After the death of the mother.”] This version is according to the inter- 
pretation given in the Subodliinf ; which agrees with that of the scholiast of Gautama, 
the K alp at aru and other authorities. But the text is read and explained differently by 
Jlmuta-Vcihana. (C. 4. Sect. 3. § 27.) 

Balam-hhatta understands by the term 4 mother/ in this place, the woman herself, or 
in short the sister, after whose death her fee or nuptial gratuity goes to her brothers. 


* Sect. 3. f Yajnavalkya, % 118. Tide supra. C. 1. Sect. 3. § 8. 

% Gautama, 28, 22. Tide supra. CL 1. Sect. 3 § 11. § Bdlam-bhatpa, (| Gautama, 28. 23 
(a) See 2 Strange, H. L. 412,— Ed. 
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13. After daugh- . * On failure of all daughters, the grand-daughters 

tens, grand-daugh- in the female line take the succession under this text : 
ters in the female <v ' if she leave progeny, it goes to her [daughter’s! 
line inherit. daughters.”* . *' 

16. If there he a multitude of these [grand-daughters, f] children 

16. They share of different mothers, and unequal in number, shares 
the allotments _of should he allotted to them through their mothers, as 
motLrs! eSpeC n C directed by Gautama : “ Or the partition may be accord- 

So Gautama di- ing to the mothers : and a particular distribution may 
recta, be made in the respective sets/’J 

17, But, if 17. But if there be daughters as well as daughters 
there be daugh- daughters, a trifle only is to be given to the grand- 
istobe given to the ^ ail ghters. So Manu declares : Even to the daughters 
granddaughters, of those daughters, something should be given, as may 

So Manu. be fit, from the assets of their maternal grandmother, 
on the score of natural aifecfcion.”§ 


18. In default 
of those grand- 
daughters ; the 
sons of daughters 
inherit : as hint- 
ed by Narada. 


18. On failure also of daughter’s daughters, the 
daughter’s sons are entitled to the succession. Thus 
Narada says, “ Let daughters divide their mothers 
wealth ; or, on failure of daughters, their male issue.” || 
For the pronoun refers to the contiguous term 
“ daughters.” 


19. After them 19. If there be no grandsons in the female line, 

the * male issue sons take the property ; for it has been already declared, 
succeeds. ^ “ the [male] issue succeeds in their default/ 5 1[ Manu 

This is confirm- likewise shows the right of sons, as well as of daughters, 
ed by Manu. to their m0T her’s effects: “ When the mother is dead, 
let all the uterine brothers and the uterine sisters equally divide the 
maternal estate.”** 


ANNOTATIONS. 

16. Children of different mothers, and unequal in number-] Where the daughters 
were numerous, but are not living; and their female children are unequal in number, 
one having left a single daughter; another, two; and a third, three; how shall the 
maternal grand mother’s property be distributed among her grand-daughters ? Having put 
this question, the author reminds the readers of the mode of distribution of a paternal 
grandfather’s est ate among his grandsons* (C. 1. Sect. 5.) Subodhini* 

18. “ Their male issue/’] Several variations in the reading of the last term are 
noticed in the commentary of Balam-bhatfa : making the term either singular or plural, 
and putting it in tine first or in the seventh case. He deduces, however, the same 
meaning from these different readings. 

The pronoun refers to the contiguous term.] Jimuta-vahana, citing this passage 
for the succession of sons rather than of grandsons, seem to have understood the pronoun 
as referring to the remoter word 4 mother/ See Jimuta-vahana. C. 4. Sect. 2 § 13. 

19/ Let ail the uterine brothers..*. equally divide.”] In the Kalpafaru the 

text is read “ let all the sons by the same mother divide sarve putrali sakodaraii in* 
stead of sarnan sarve s&hodaraE. 

* Tide § 10 & 12. , f Balam-bhatta. % Gautama, 28. 15. 

§ Manu, 9, 193* || Narada, 13. 1, 

If lajmyalkya, 9. 118. Yide supra, 0. 1, Sqefc 3. § 12* . ** Manu, 9, 192, 
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20. ‘ All the uterine brothers should divide the maternal estate 

go. Exposition ec l nall 7 5 and s0 should sisters by the same mothers.’ 
of the text. The is the construction : and the meaning is, not that 

brothers & sisters ‘ brothers and sisters share together for reciprocation 
do not share to- is not indicated, since the abridged form of the coniunc- 

cessiTei ; v bUt SU °” f ir& com P oun / i Iuis not been employed : but the eon- 
junctive particle (elm) is here very properly used with 
reference to the person making the partition ; as in the example, Deva- 
datta practises agriculture, and so does Yajhadatta. 

_ 21. No deduo- 21. u Equally'’ is specified (§ 19) to forbid the 
i 101 i/°! tiie eWesti allotment of deductions [ to the eldest and so forth.] 

* Thewhole blood w hole blood is mentioned to exclude the half 

excludes the half blood, 
blood. 

22. But, though springing from a different mother, the daughter 
22 The step « a r * vsd wife, being superior by class, shall take 
daughter may in- the property of a childless woman who belongs to an 
herit, if she be of inferior tribe. Or, on failure of the step-daughter, her 
a superior tribe, issue shall succeed. So Manu declares : “ The wealth 
So Manu de- of a woman, which has been in any manner given to 
uaicb * her by her father, let the Brahman! damsel take ; or 

let it belong to her offspring”*’ 


ANNOTATIONS. 

20. Since the abridged form of the conjunctive compound has not been employed.] 
Nouns coalesce and form a single word denominated dvandva or conjunctive compound, 
when the sense of the conjunctive particle (cha c and*) is denoted. Panim, 2. 2. 29. 
Vide supra Sect. 3. § 2. 

The import of the particle, here intended, is either reciprocation (itaretara) ex- 
plained to be the union, iu regard to a single matter, of things specifically different, but 
mutually related, and mixed or associated, though contrasted f or if; is cumulation 
(samahara) explained as ‘ the union of such things, by an association, in which contrast 
is not marked. The other senses of the conjunctive particle are assemblage (samuch- 
chaya) or * the gathering together of two or more things independent of each other, but 
assembled in idea with reference to some common action or circumstance f and superad- 
dition (anvachaya) or * the connexion of a secondary and unessential with a primary and 
principal one, through a separate action, or circumstance consequent to it-* In the two 
last senses of the conjunctive particle, there is not such a connexion of the terms as 
authorizes their coaiiation to form a compound term. Kaiyata, Padamanjarf, &c. 

If reciprocation, as above explained, were meant to be indicated in the text of 
Manu (§ 19.), the word bhratr c< brother” would have been used, inflected, however, in 
the dual number to denote e brother and sister* ( Panini, i. 2. 0*8.) ; or else c children,* 
or some generic term, would have been employed in the plural (Panini, 1. 2. 64'). But 
the text is not so expressed. Consequently reciprocation is not indicated. Subodhinf 
and Ealam-bhatfca. 

The conjunctive particle is here very properly used.] *It is employed in one of the 
acceptations, which do not admit of nouns coalescing in a compound term : namely in 
that of superaddition, as in the example which follows. * D. practises agriculture; 
and so does Y.* * Brothers share equally ; so do sisters/ 

With reference to the person making the partition.] ^ * Another reading of this 
passage is noticed in the commentary or Balam-bhafca : te with the import of superad- 
dition relatively to the person who makes the partition;* 1 vibhuga-kartrtven*anvachayen 
*api, instead of vibhaga-kartf v’anvayen’api. 


* Manu, 9. 198, 
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23. The mention of a Brahmani includes any superior class. 

23. This in- Hence the daughter of a Kshatriya wife takes the 

tends any snpe- goods of a childless Vaigya : [and the daughter of a 
rior tribe. Brahmani, Kshatriya or Yaigya inherits the property 

of a Cudra,*] 

24. On failure of sons, grandsons inherit their paternal grand- 

24. After sons, mother’s wealth. For Gautama says, “ They who 
grandsons inherit, share the inheritance, must pay the debts :”f and the 
grandsons are bound to discharge the debts of their paternal grand- 
mother ; for the text expresses “ Debts must be paid by sons and 
son’s sons”! 

25 Next the 25. On failure of grandsons also, the husband 
husband andofcher and other relatives abovementionedj| are successors to 
heirs, as above- the wealth, 
mentioned. 


26 On occasion of treating of woman’s property, the author adds 

26. A passage something concerning a betrothed ; "For detaining a 
of lajhavaikya damsel, after ' affiancing her, the offender should be 
concerning au alt- fined, and should also make good the expenditure 
anced damsel. together with interest.’^ 

27. . One, who has verbally given a damsel [in marriage j but 

27. Interprets- retracts the gift, must be fined by the king, in propor- 
tion of the text, tion to [the amount of] the property or [the magnitude 
One, whobetroths 0 fj the offence; and according to [the rank of the 

SSSffie P arfcie ^ and ^ t her f ‘cumstances This 

engagement with- applicable, ii there he no sufficient motive ior retract- 
out cause, shall be ing the engagement. But, if there be good cause, he 
fined. shall not be fined, since retraction is authorized in such 

a case. " The damsel, though betrothed, may be withheld, if a preferable 
suitor present himself.”** 

28. Whatever has been expended, on account of the espousals, 

28 The ex- ^y ^ ie [intended] bridegroom, [or by his father, or 

penses "incurred guardian ,ff] for the gratification of his own or of the 
must be made damsel’s relations, must be repaid in full, with interest, 
£ 00< h by the affiancer to the bridegroom. 


ANNOTATIONS. 

23. Hence the daughter of a Kshatriya wife takes the goods, of a childless 
YtiqyL] This inference is contested by frikfshm in his commentary on the JDaya- 
bhagaof Jfmtita-vahana. 

24. The grandsons are bound to discharge the debts.] e Since one text declares 
them liable for the debts; and the other provides, that the debts shall be paid by those 
who share the inheritance ; it follows, that they share the heritage. Subodhinl, &c. 


* Bnbodhinl and Balam-bhal-ta. f Gautama, 12. 32 % Yajhavaikya, 2. 50. 

i! § 9—11. . § Yajhavaikya, 2, 14?. ■ *f[ Balanvbhafffca r 

m Yajhavaikya, 1. 65, ; • f\ Balam-bhatta. 
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29. If the be- 
trothed damsel 
d i e, the bride- 
groom’s presents 
are returned to 
him ; as directed 
by Yajnavalkya. 


29. Should ;* dajn.se], any lunv atlianccd, die boiove 
the completion of the marriage, what, is to he done in 
that ease ? The author replies, “ If she die [after troth 
plighted,] let the bridegroom take back the gilds 
■which he had presented ; paying however the charges 
on both sides(a).”*- 


80. If a betrothed damsel die, the bridegroom shall take the rings 
30. Exposition &nd other presents, or the nuptial gratuity, winch had 
of the text. been previously given by him [to the bride, j “ paying 

however the charges on both sides that is, clearing or discharging the 
expense which has been incurred both by the person who gave the 
damsel and by himself, he may take the residue. But her uterine 
brothers shall have the ornaments for the head, and other gifts, which ' 
may have been presented to the maiden by her maternal grandfather, 
[or* her paternal uncle,f] or other relations; as well as the property, 
which may have been regularly inherited by her. For BandMyana 
says : “ The wealth of a deceased damsel, let the uterine .brethren 
themselves take. On failure of them, it shall belong to the mother ; or, 
if she be dead, to the father.’’t 


3L It has been declared, that the property of a woman leaving 
n A husband 110 xssxle > § oes * ier husband. The author now shows, 
in distress usiiw that, in certain circumstances, a husband is allowed 
liis wife’s pr<£ to take his wife’s goods in her life-time, and although 
petty, is not liable she have issue : “ A husband is not liable to make good 
t° niake it good. ^ the property of his wife taken by him in a famine, or 
So 1 aj naval *ya p )r the performance of a duty, or during illness, or 

ClCCltil CIS. i i i * j jr? 

while under restraint. 

82. In a famine, for the preservation of the family, or at a time 
32 Explanation w hen a religious duty must indispensably be performed, 
of the passage. or in illness, or “ during restraint” or confinement in 
prison or under corporal penalties, the husband, being destitute of other 
funds and therefore taking his wife’s property, is not liable to restore 
it(6). But, if he seize it in any other manner [or under other circumstan- 
ces,] he must make it good. 


ANNOTATIONS. 

20. Any Low affianced.] By a religious rite, or by taking of hands, or in any other 
manner. Bciiani-bhatfca. 

30. Clearing or discharging.]. The common reading of the passage is vjganya 
£f accounting f but Balam-bhafta rejects that reading, and substitutes vigamya remov- 
ing 3 ’ or * discharging.’ 

He may take the residue.] The meaning is this : after deducting from the damsel’s 
property, the amount which has been expended by the giver or acceptor of the maid, or 
by their fathers or other relations on both sides, in contemplation of the marriage, let 
the residue be delivered to the bridegroom. Snbodhinl. 

32. Is not liable to restore it.] Be is not positively required to make it good. 
Bulam-bhafta. 


* Yajfiavalkya, 2.147. f Balanvbkafta. J Yajnavalkya, 2. 148. 

</0 See 1 Strange; H. L. 38.-®. ($> See 2 Strange* H, L. 22 } 23.-M, 

. ■' . f2 ■ 
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S3. The property of a woman must not he' taken in her life-time 
as. No other ky an y other kinsman or heir but her husband : since 
person, but her punishment is denounced against such conduct : 
husband, may take (“Their kinsmen, who take their goods in their life- 
k e y*°P ert J* time, a virtuous king should chastise by inflicting the 
Mmlu denounce Punishment of theft:”*) and it is pronounced an of- 
pmxi&hmenfc a- fence ; “ Such ornaments, as are worn by women dur- 
gainst the ofien- ing the life of their husband, the heirs of the husband 
<kr. shall not divide among themselves : they, who do so, 

are degraded from their tribe ”+ 

34. A present made on her husbands marriage to another wife 
34 A present * 3as ^ eeii mentioned as a woman's property (§ 1.) The 

on occasion of a author describes such a present : u To a woman, whose 
second marriage husband marries a second wife, let him give an equal 
described by Yaj- sum, [as a compensation] for the supersession, provid- 
navalkya. e d no separate property have been bestowed on her : 

but, if any have been assigned, let him allot half(a).”t 

35. She is said to be superseded, over whom a marriage is con- 
25. Interpre- traeted. To a wife so ■ superseded, as much should be 

tafcion of the text, given on account of the supersession, as is expended 
[in jewels and ornaments, or the lik:e,§] for the second marriage : pro- 
vided separate property had not been previously given to her by her 
husband' ; or by her father-in-law. But, if such property had been al- 
ready bestowed on her, half the sum expended on the second marriage 
should be given (6). Here the word ‘half* (arddha) does not intend an 
exact moiety. So much therefore should be paid, as will make the 
wealth, already conferred on her, equal to the prescribed, amount of 
compensation. Such is the meaning, 

SECTION XIL 


On the Evidence of a Partition^). 

1. Having thus explained partition of heritage, the author next 
1. Yajnavalkya propounds the evidence by which it may be proved in 
specifies^ ike evi- a case of doubt. “ When partition is denied, the fact 

ANNOTATIONS. 

35. Here the word half does not intend an exact moiety.] The term, as it stands 
in the original text, is not neuter, that it should signify an equal part or exact moiety : 
but it is masculine and signifies portion in general. (Araara. 1. 1, 2. 17) Subodhinl 

Balanvhhatfa, citing a passage of the Mahahhashya to prove that arddha in the 
masculine signifies half ; interprets the quotation from the Amara-Kosha (1. 1 • 2. 17.) 
as exhibiting arddha, masculine and neuter, in the sense of moiety. He therefore 
■rejects the foregoing explanation, and considers die word * half as employed in the 
text for an indefinite sense. 

* Mrada, as cited by Balam-bhajja; but not found in his institutes. 

t Mann, 9, 200. . Vide supra. CL 1. Sect* 4/§„19. f YajnavaJkya, 2. 149 . 

§ Balam-bhatta. (a) Sec 1 Mori. Dig. 259. — JEtf 1 . 

(h) See 1 Strange, H. L, '53,—®*. (c) See. 2 Strange, H. L 394, 390,— Ed, ' 
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dence of partition of it may be ascertained by the evidence of kinsmen, 
if doubted. relatives and witnesses, and by written proof, or by 

separate possession of house or field.”* 


2. If partition be denied or disputed, the fact may be known and 

2, Explanation certainty be obtained by the testimony of kinsmen, 

of the text. relatives of the father or of the mother, such as mater- 

nal uncles and the rest, being competent witnesses as before described;* 
or by the evidence of a writing, or record of the partition. It may also 
be ascertained by separate or umnixed house and field. 

3. The practice of agriculture or other business pursued apart 

3. Other proofs from the rest, and the observance of the five grea t 
of separation are sacraments* and other religious duties performed 
st ated by Narada. separately from them, are pronounced by Narada to be 
tokens of a partition. “If a question arise among co-heirs in regard to 
t.lie fact of partition, it must be ascertained by the evidence of kinsmen, 
by the record of the distribution, or by separate transaction of affairs* 
The religious duty of unseparated brethren is single. When partition 
indeed has been made, religious duties become separate for each of 
them. 7, § 

4 Other signs of previous separation are specified by the same 
4 And again author: “Separated not un separated brethren may 
in a subsequent reciprocally bear testimony, become sureties, bestow 
passage. gifts, and accept presents. 73 ]! 


ANNOTATIONS. 

2. f< By the testimony of kinsmen.”] Or rather strangers belonging to the same 
tribe with t he parties * Balam-bhatja, 

3. f< By the record of the distribution.”] Another reading is noticed by Baiam- 

bliarta : (t by occupancy or by a writing bboga-lechbyena instead of blniga-lechhycna. 
Sec iimufca-vahana, 0. I t. § L 1 . 

* YAjhavalkya, 3. 150. f In the preceding book on Evidence. I Mann, 3, fit). 

§ Narada, 13.— 36, 37. jj Narada, 13. 30 
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PREFACE, 


The translation of the following Treatise on the Hindu Law of 
Inheritance was commenced, during a study of the Smii/krTa kr 4 o..oge 
and Hindu Law'; and although sometime ago, com pieced, the publica- 
tion has been unavoidably retarded, by circumstances connected with 
the performance of official duty. 

Of the Treatise itself Mr. H. Oolebrooke in the p-vileo to his 
translation of the J)uya-Bh£ga and Mitakshara-, lias observed : “ An 
original Treatise by CM Krishna Taikalaukam, entitled Duya-Eraina- 
Sangraha, contains a good compendium of the law of inheritance, ac- 
cording to Jlmfita-Vahana’s text, as expounded in his commentary of 
the D%a-Bh%a.” 

The publication of the original, will be sufficiently justified by 
this high authority, and under the sanction of it, the Translation was 
undertaken. 

Of the necessity of a careful and diligent study of the law of 
inheritance, the learned gentleman . above mentioned, has justly re- 
marked : In proportion as the law of succession is arbitrary and 
irreducible to fixed and general principles, it is complex, and intricate 
in its provisions, and requires on the part of those entrusted with, the 
'administration of justice, a previous preparation by study; for its 
maxims cannot be rightly understood, when ' only hastily consulted as 
occasions arise.” 

Under an impression, therefore, that advantage may be derived 
from the publication of a Compendium on this subject, unembarrassed 
by argumentative discussion, and unencumbered by lengthened dis- 
quisition, this Work is offered, for the purpose of affording assistance to 
those entrusted with the due administration of justice in the Province 
of Bengal, who by want of leisure, or other causes, are debarred from 
an attentive perusal of the admirable translation of the elaborate work 
of Jim.uta-V<ihana, or from a recourse to the original. 

Should it however, serve but as a guide to the study of either : — 
should the English judicial officer through its aid, be better enabled to 
determine the accuracy, and in consequence, more readily to detect 
the fallacy of an opinion delivered by the Pandit of his Court, the 
time devoted to this publication, will not have been spent in vain. 

The mere labour of translation has been comparatively insignificant,, 
the Treatise being short, and the style of the original, simple and easy. 

A Tabular Sketch, exhibiting the successors to the property of 
one deceased, and the order in which they are respectively entitled to 
inherit, has been added to the first Chapter. 'The numbers affixed in 
the Table, correspond with those of the marginal notes, in that Chap- 
ter ; — an arrangement, by which it was intended to facilitate reference. 

The versions of the texts of the divine Legislator, and of the 
Sages of Antiquity, cited in this Treatise, have been adopted from the 
works, of Sir William Jones and Mr. Henry Oolebrooke. 
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CHAPTER I. 


ON THE ORDER OF SUCCESSION TO THE ESTATE OF A DECEASED .MAR. 


SECTION I. 


Right of Succession by the Son , Grandson , and Great-grandson. 


Order of succes- 1. The order of succession to be observed by heirs 

sion> in regard to the property of a deceased mantis as follows : 

2. First, Ms. legitimate son. succeeds in conformity with this text 
j , g Qji “ After the death of the father and mother, the bre- 

thren being assembled, must divide equally the pater- 
nal estate : For they have not power over it, while their parents live,”* 
and other texts of a like import which declare the right of the son to 
succeed on the decease of the father. 


474 * 
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3. In default of the son, the grandson takes the inheritance ; and 

2. Grandson. failing him the great grandson. But a grandson (D) 

3. Great-grami- whose father(B) is dead, and a- great-grandson (F ) whose 

son - father . E) and gran dfa the r(O) are dead, participate 

equally in the inheritance with the son (A)* for they without distinc- 
tion confer equal benefits on the deceased owner of the property, by 
the presentation to him of funeral offerings at solemn obsequies. 

4. But during the life-time of their parents, neither the grandson, 

nor the great-grandson, are entitled to the inheritance, since they do 
not confer any benefits on the deceased, by the presentation of the 
funeral offering at solemn obsequies. # 


SECTION 2. 


Wi do ) ds r ifjld of S • '• a w* hn>. 


I. In default of the grandson and great-grandson, the widow 
d succeeds to the estate, in conformity with the text of 

11 ° w * Yajhavalkya. “The wife and the, daughters, . also 
both parents, brothers likewise arid their sons, gentiles, cognates, a 
pupil and a fellow-student : On failure of the first among these, the 
next in order is indeed heir to the estate of one who departed for 
heaven, leaving no male issue. This rule extends to all classes.” 


Buie to be ob- 
served by the 
widow in regard 
to the estate of 
her deceased hus- 
band. 


2. Here however, a particular rule is to be 
observed. 


3, The wife is only to enjoy the estate of her deceased husband 
— she must not make a gift, mortgage, or sale of it.— So, KStyayana 
declares, “ Let the childless widow preserving unsullied the bed of her 
lord, and abiding with her venerable protector, enjoy with moderation 
the property until her death, “ After her, let the heirs take it.” 


A 

Son. 

(living.) 


* Owner 
died, leaving 

3 Sons. 

| B 

G 

Son. 

Son. 

(dead.) 

Id 

(dead.) 

& j 
|J5 

Grandson. 

Grandson. 

(living.) 

(dead.) 

■ Ilf 


Great-grandson. 

(living.) 
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4. “ Abiding with her venerable protector/’ that is, having settled 
with her father-in-law, in her husbands family, let her so long as she 
li ves, enjoy her husband »s estate, and not (as she is entitled to do with 
her peculiar property,) make at will a gift, mortgage, or sale of it. 

5. On her decease, those daughters who would be entitled to the 
succession in default of the wife, take the estate ; and not the kinsmen, 
who by reason of their inferiority to the daughters, and the rest of the 
heirs, cannot obstruct their claim. Tims it is written in the w D&ui 
Pharma “ For women, the heritage of their husbands is pronounced 
applicable to use. — Let not women on any account make waste of their 
husband’s wealth.” — This use even should not be made by wearing 
delicate attire, or indulging in other luxuries : but since a widow bene- 
fits her husband by the preservation of her body, the use of property 
for the attainment of this object is permitted. — In like manner, she 
may make a gift or other disposal for the sake of completing the funeral 
rites of her husband. Accordingly the expression “ waste,” is particular- 
ly made use of in the text above cited, and in other texts likewise. 
“ Let not women, make waste.” By tS waste,” is meant expense unpro- 
ductive of benefit to the owner of the property. 

G. But, if the widow be unable • to subsist otherwise, she may 
mortgage the property ; and, if even then unable, she may sell it. 

7. She should gi ve to the paternal uncles, and to the other rela- 
tions of her husband, presents in proportion to the wealth, for the 
sake of his funeral rites ; Vihaspati has ordered it by the following 
text. With presents offered to his manes, and by pious liberality, let 
her honour the paternal uncles of her husband; his spiritual pastor, 
and daughter’s sons, the children of his sisters, and liis maternal uncles ; 
also ancient and unprotected persons, and females of the family.” By 
the. term “ paternal uncle,” is meant any relation of her husband in- 
cluded within the degree of relationship termed “ Sapinda.” The term 
"daughter’s sons,” relates to the progeny of her husband’s daughter. 
By “ sister’s sons,” the descendants of her husband’s sister’s son are 
indicated. “ Maternal uncles,” that is the maternal uncles of her hus- 
band. On these and on the others should she bestow presents, and not 
on the members of the family of her own father, while these persons 
are living, for then the specification of “ paternal uncles,” and the rest 
would be superfluous. — With their consent, however, she may make gifts 
to the kindred of her own father and mother, as declared by NSrada. 
" When the husband is deceased, his kin are the guardians of his child- 
less widow.— In the disposal of the property and care of herself, as 
well as in her maintenance, they have full power. But if her husband’s 
family be extinct, or contain no male, or be helpless, the kin of her own 
father are the guardians of the widow, if there be no relations of her 
husband within the degree of a Sapinda/’ — “ In the disposal of pro- 
perty ” that is by gift, kb., the wife is liable to the control of the family 
of her husband, after the death of her husband and on failure of 
sons So it is declared in the Daya-Bhiga. In the present time a 
widow is exclusively of the same class with her late husband, since 
marriage with a woman of unequal class is. prohibited during the Kali, 
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SECTION 3. 


On the right of the daughter. 


1. In default of tlie wife, the daughter next succeeds in conformi- 

ty with the following text of Devala, (and other texts 
5. Daughter, likewise.) " His own maiden daughter, horn, in holy 
wedlock, shall like a son take the inheritance of him who dies with- 
out male issue.” " His own,” that is of the same tribe ; " Bom in holy 
wedlock,” legitimate. 

2. The unmarried daughter is first entitled to the succession. 

Parasard declares, “ Let a maiden daughter take the 
heritage of one who dies leaving no male issue; or, if 
there be no such daughter, a married one shall, inherit. 

3. The following special rule must he here observed, namely, that, 
if a maiden daughter in whom the succession had once vested, and who 
was subsequently married, should die without having borne issue, the 
married sister who has, and the sister who is likely to have male issue, 
inherit together the estate which had so vested in her. It does not 
become the property of her husband or others, for their right is exclusively 
to a woman's separate property (Stri-dhana.) 

4. But, if there he no maiden daughter, then the daughter who 
And in her de- has, and the daughter who is likely to have male issue, 

fault, the married are together entitled to the succession, and on failure 
daughter who has, of either one of them, the other takes the heritage in 
daughter \vluTis con fbrmity with the text of Parasara above cited : — also 
likely to have male the text which says " Being of equal class, and married 
issue: failing one, to a man of a like tribe, and being virtuous and 
the other succeeds, devoted to obedience, she [namely, the daughter] 
whether appointed or not appointed to continue the male line, shall take 
the property of her father who leaves no son, [nor wife ;]” and because 
both descriptions of daughters [appointed, or not appointed] confer 
without distinction benefits on the deceased owner, by presenting to 
him through their sons funeral oblations at solemn obsequies. 

5. The doctrine maintained by Dikshita, and respected by the 
But daughters au ^ lor ^ ie H%a-bh%a, namely, That in, default of 

who barren daughters having, and daughters likely to have male 
and widows mi it- issue, daughters who are barren, or widows, destitute 
mi male issue, do of male issue, are incompetent to take the inheritance, 
estate 0066 ^ ^ ^ ecause they cannot benefit the deceased owner by 

offering [through the medium, of sons] the funeral obla- 
tion at solemn obsequies, should be, understood. 
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•SECTION 4. 


On the right of the Daughter's Son. 


I. In default of all daughters [who are entitled to succeed,! the 
daughter’s son takes the inheritance according to the 


6. Daughter’s 
son. 


text, “ Let the daughters son take the whole estate - 


his own father who leaves no [other] son ; and let him 
offer two funeral oblations ; one to his own father, the other to his ma- 
ternal grandfather,”* and other texts of a like'import. “Of his own 
father/’ here means his mother’s father, f Leaving “no [other] sons/’ 
is here used indefinitely to signify a failure of heirs, including the 
daughter, otherwise it would contradict the text of Yajnavalkya, a The 
wife and daughters, fee.” [Sec. ii. § i.] 


2. The opinion maintained by Govinda Raja, namely, That on 
failure of a son, [grandson and great-grandson] the daughter s son is 
entitled to the inheritance notwithstanding the existence of the daughter, 
is consequently refuted by the text above quoted. 

3. The followers of the Maithila school assert, that the daughter’s 
n . * rAftlfp * son is entitled to the heritage after the whole of the 

p ’ heirs enumerated in the text of Yajnavalkya just alluded 

to, and in other various texts. This is wrong ; for since a series of heirs 
is recounted, ending with the king, whose demise never occurs, it must 
necessarily result that the daughters son could not obtain the inheritance 
at all, and the texts declaratory of his right would then be irrelevant. 


SECTION 5. 


On the Father's right of Succession. 


L If there be no daughter’s son, the father is next entitled to the 
^ succession in conformity with the text of K^tyayana, 

'* a ier * who says; <e In the case of disjoined parceners, on 
failure of a son, the father obtains the wealth/ 7 and also, because he 
(the father) confers benefits on the deceased owner by the presentation 
of two funeral oblations (namely, to Ms own father and grandfather) 

* Mann, 9. 132. 
f Deceased owner. 


Daughter’s husband. 
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in which the deceased owner participates. VSehespati llicpi, (anti 
others) by adopting a different reading in this text of Vishnu, “ The 
wealth of him who leaves no male issue, goes to his wife : on failure of 
her, it devolves on daughters : if there be none, it belongs to the father : 
if he he dead, it appertains to the mother” namely, “ If there be none,, 
it belongs to the mother, and if she be dead, it appertains to the 
father” have declared the mothers right of succession to precede that 
of the father. 

2. This is not correct ; for the reading established by the original 
text of Vishnu, is the reverse [of that which they have adopted] namely, 
“ If there be none, it belongs to the father, if he be dead, it appertains 
to the mother.” It has also been thus transcribed by all authors ; — 
Besides the other reading is at variance with the text of K&tySyana 
above cited ; and further, since the superiority of the male is deduced 
from the following part of a text of Maim, “ In a comparison between 
the male and female sex, the male is pronounced the superior,*” it is 
most conformable to the intention of the law that the father’s right of 
succession should precede that of the mother. 


SECTION G, 


On the Mothers right of Supcession. 


1 . In default of the father, the succession devolves on the mother,. 

in conformity with the text of Vishnu above quoted 
8, Mother. « if h c bo dead, it appertains to the mother,” &e» 
[Sec.v.$L] 

Z Vr haspaii also says, “ Of a deceased son, who leaves neither 
wife nor male issue, the mother must be considered as heiress, or by 
her consent the brother may inherit for the mother confers benefits 
on the deceased owner by the birth of his brother, who oilers three 
funeral oblations to the father, grandfather, and great-grandfather of 
the deceased owner in which he participates. 


SECTION V 


On the Brothers right of Succession, 

1. On failure of the mother, the succession goes to the uterine or 
9, Brother 1st whole brother, who offers three funeral oblations to 

uterine. , the father, grandfather, and great-grandfather of: the 

deceased owner, in which he participates, 

2. If there be no uterine or whole brother, the half brothers of the 
Jailing him tie same class with the deceased are entitled to the succes- 

half brother. : sion, since they also offer three funeral oblations to the fa- 

'* Mam?. 9, 35.. ? 
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hher and the other ancestors abovenamed of the decease*] owner In which 
he participates, and because the text of Xaj navalkya specifies, “ Both pa- 
rents, brothers likewise,” [Sec. ii § i.'J the succession 1 devolve:'. on smss 
bom of a different mother, for they are begotten by the same father. 

3. Hence if there are two brothers, the one uterine, and the other 
a half brother, and both were unassociated with the deceased ownr,. 
the uterine brother exclusively takes the wealth of his uterine brother 
in conformity with the text. “ An uterine brother shall thus retain or 
deliver the share of his uterine relation.” 

4i. Where an associated half brother, and an unassociated whole 
brother are the competitors for the succession, it devolves equally on 
both of them in conformity with the text. " A half brother being 
again associated may, take the succession.” 

5. Where uterine and half brothers compete, and both were as- 
sociated with the deceased, the associated whole brother exclusively 
takes the inheritance, for in this case he possesses a double title [name- 
ly, his being uterine, and also associated,] in conformity with the text, 
<<r A re-united [brother] shall keep the share of his re-united [co-heir] 
who is deceased.” 

6\ The same order of succession must likewise be observed in 
the case of nephews of the whole and nephews of the half blood. 


SECTION a 


On the Nephew's right of Succession. 

1. In default of brothers, the brothers son of the whole blood is 
10 Brother’s ^ ie successor, and not a nephew" of the half blood 
tQU ‘ ro who confers less benefits compared with the brother’s 
son of the whole blood, since the mother and grand- 
mother of the deceased owner do not participate in the oblations 
presented by the nephew of the half blood to the father and grand- 
father [of such deceased owner*] 

, ^ B 
* Grandfather. (Grandmother.) 


E A 

Bather (Alothcr.) (Contemporary wife-) 

~ " i r " 

c 

Deceased owner + whole brother ~f~ half brother 

I i 


Bon. Son. 

Here the mother, (A) and grandmother (B) of the deceased owner (G) do not par- 
ticipate in the oblation, which the nephew (D) of the half blood is hound to offer to his 
grandfather (E) and great-grandfather (P), since his (the nephew’s) (D 5 s) descent m tfa 
/mate line is derived from a different family* 
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% The participation of a mother, a grandmother, and great- 
grandmother, in the funeral oblations presented by the oblator to the 
lather, grandfather, and great-grandfather respectively, is recounted in 
the following passage of scripture. “ The mother participates in the 
funeral oblation made to the* manes of her husband : So also do the 
grandmother, and great-grandmother” [participate in oblations made to 
the grandfather and great-grandfather.] 

8. Among brother’s sons associated and unassociated, all of the 
whole blood, the succession devolves exclusively on the associated 
brother’s son. 

4. In like manner, in the case of associated and mi associated 
brother’s sons, all of the half blood, the succession devolves on the 
associated brother’s son of the half blood, 

5. But if the son of the whole brother were unassociated, and the 
son of the half brother associated, then they both inherit together. 

6. Where however two nephews were either associated, or un- 
associated with the deceased, one of the whole, the other of the half 
blood, then in both instances the succession devolves on the nephew 
of the whole blood. 


SECTION 9. 


On the right of the Brother's Grandson, 


11. Brother’s 
grandson. 


1. If there be no brother’s son, the brother’s 
grandson is heir, both, because he presents one funeral 
oblation, [namely, to the deceased owner’s father, i. e., 
his own great-grandfather] in which, the deceased owner participates,* 
and because he is within the degree of relationship, termed “ Sapinda.” 


.2, But brother’s great-grandsons do not inherit, since they con- 
fer no benefits, because they stand in the fifth degree of relationship 
to the father of the deceased owner. 


3. Here likewise the distinction of the whole blood, and of the 
half blood, as in the instance of brother’s sons must be observed. 


* Bather. 

I 

Deceased Owner. 4* Brother, 


Son. 

i 


Grandson. 
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SECTION 10. 


0??/ the right of the Father's Daughter's Son , and of other lie u 


1. On failure of the brother’s grandson, the succession goes to 

, , the fathers daughters son. for he presents three 
Dauiifcer’s^on 3 £ uliera l oblations, namely, to the father, paternal grand- 
° 1o father, and paternal great-grandfather of the deceased 
owner, f e., to his own maternal grandfather, maternal great-grand- 
father, and maternal great great-grandfather. (According to AchSrya. 
ChMamani, the son of the proprietor's own sister, and the son of his 
half sister, have an equal right of inheritance). 

2. In default of the father’s daughter’s son, the brother’s daugh- 

IS Brother's ^ er * s SOil sllccee( ls> for lie presents two funeral cakes in 

daughter’s son.' " which the deceased owner participates, namely, to his 
(the owner’s) father and paternal grandfather. 

3. Failing him, the paternal grandfather is the successor, for as 

14 Paternal ^lier ^ entitled to succeed on a failure of the 
grandfather. heirs of the deceased owner ending with the daughter’s 

son, so by the rule of analogy the succession devolves 
on the grandfather in default of heirs down to the father’s daughter’s 
son ; and because he presents one oblation (namely, to the owner’s 
paternal great-grandfather, i, e., his own lather) in which the deceased 
owner participates. 

4. In default of the paternal grandfather, the paternal grand- 

15 Paternal xn0 ^ er ls heir, according to the text of Manu,* “ Of 
«randmoihen * a son dying childless, [and leaving no widow,] the 

[father, and] mother shall take the estate, and the 
mother being also dead, the paternal [grandfather, and] grandmother 
shall take the heritage, [on failure of brothers and nephews.”] As the 
mother succeeds on the death of the father, so by the rule of analogy 
the succession devolves on the paternal grandmother in default of the 
paternal grandfather. 

5* Failing the paternal grandmother, the uncle succeeds, for he 
presents two oblations to the paternal grandfather, 
inc e * and great-grandfather of the deceased owner, (i. e., his 
own father and grandfather,) in which the said owner participates. 

6. In his default, the succession devolves on the uncle’s son, for 
1.7 Uncle’s son ^ le [ a ^° father] presents two oblations in 

'which the deceased owner participates, namely, to the 
owner’s paternal grandfather, and paternal great-grandfather, [L a, his 
own paternal grandfather, and great-grandfather.] 


* Alanu, Chap- 9* 
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18. 

grandson. 


Failing him. the* uncle’s grandson succeeds, for he presents 
Uncle's 0Tie dblation, namely, to the paternal grandfather of 
ncle S the deceased owner, [i. e., Ins own paternal great-grand- 
father] in which the said owner participates. 


8. Failing the uncle’s grandson, the succession devolves on the 
19 Grand-' grandfathers daughter’s son, because he presents two 
father’s daugh- oblations in which the deceased owner participates, 
tec's son. namely, to the owner’s paternal grandfather, and 

paternal great-grandfather, [i. e. 5 his own maternal grandfather, and ma- 
ternal great-grandfatlier. j Notwithstanding the grandfather’s daughter’s 
son, (19) who presents two oblations in which the deceased owner partiei- 
ptes, confers greater benefits than the uncle’s grandson, (18) who presents 
but one oblation in which the deceased owner participates, yet never- 
theless the right of succession devolves in the first instance on the uncle’s 
grandson by virtue of his relationship to the deceased owner in the degree 
termed Sapinda, 


9* In default of the paternal grandfather’s daughter’s son, the 
Uncle's daughter’s son succeeds, because he presents two 


20 . 

laughter's son 


oblations, in which the deceased owner participates, 
namely, to the owner’s paternal grandfather, and great- 
grandfather, [L e., his own maternal great-grandfather, and great-great- 
grandfather.] 


21. Paternal 

great-grandfa- 

ther. 

22. Paternal 
great-grandmo- 
ther. 


1 0, Then succeed in order the paternal great-grand- 
father, and the paternal great-grandmother, because 
of the deceased owner participating in the oblations 
offered to the paternal great-grandfather, and also by 
reason of the rule of analogy abovementioned. 


23. Paternal 
grandfather's bro- 
ther. 

24. His son and 

25. His grand- 
son, 


11. N ext succeed in order the paternal grandfather’s 
brother, his son, and grandson, for they "present one 
oblation, in which the deceased owner participates, 
namely, to the owner’s paternal great-grandfather. 


12. Afterwards the paternal great-grandfather’s daughter’s son 

26. Paternal hikes the succession, since he presents an oblation, in 
great-grand fa- which the deceased owner participates, namely, to the 
iter's daughter's owner’s paternal great-grandfather, [i. e., his own xna- 
son, l ternal grandfather.] 


13. Next the succession devolves on the paternal grandfather’s 

27. Paternal brother’s daughter’s son, who presents an oblation, 
grandfather's bra- in which the deceased owner participates, namely, to 
ther’s daughter's the owner’s paternal great-grandfather, [i. e„, his mater- 
mn ' rial great-grandfather.] 


28. Maternal 14. In his default, the maternal grandfather of 
grandfather. the deceased owner succeeds. 

15. Failing Mm, the maternal uncle, his son and grandson, for 

29. Maternal * ex ts of Manu, “ To three [ancestors] must water 

ancle. be given at their obsequies ; for three is the funeral 
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BO r lhs son, & cake ordained,* 1 and “ To the nearest Sapincla the 
t ^ L grand- inheritance next belongs,-}-” which declare the right of 
succession to the wealth to take place according to the 
order of proximity of benefi ts conferred on the deceased o wner, propound 
the right of the abovenamed to succeed ; and the sole object of the 
introduction of the two texts above cited in a treatise on 'inheritance 
is to shew that the right of succession to the estate occurs according to 
the order of benefits conferred on the deceased proprietor : otherwise the 
insertion of these texts in a treatise on inheritance would have, been 
■useless, 

32. Maternal 16. In default of the maternal uncle's grandson;, 

grandfather’s the maternal grandfather’s daughter’s son succeeds, 
daughter’s son. 

33. Maternal 17. Failing hi m, the maternal great-grandfather,, 

great-granclfatlier. his &>n, grandson, and great-grandson. 

34. Bon. 

35. Grandson. 

36. Great-grand- 
son. 


37. Hafcrrna* , In their default, the maternal great-grand- 

great-gran "dfa- Cither's daughter's son succeeds, 
ther’s daughter’s 
son. 

38 Maternal 19- Failing him, the maternal great-greai-grantl- 

great great-grand- &ther, his son, grandson, great-graudson. 
father, 

39. Son. 

40 . Grandson. 

41. Great-grand- 
son* 


4 2 Maternal 20. In default of these, the maternal great-great- 
great* great-grand- grandfathers daughter's son succeeds, 
father’s daugh- 
ter’s son. 


21. On failure of the heirs who present oblations in which the 
deceased owner participates, the “Sakulya/’ (or remote 
kinsman) takes the inheritance according to the text of 
Mann, “Then the distant kinsman shall be the heir, or 
the spiritual preceptor or the pupil, [or the fellow- 
student of the deceased."!] 


Failing all these 
the succession de- 
volves on the 
Sakuljas of dis- 
tant finsmen. 


Who are of two 22. The Sakuly a, or remote kindred, is of two 
descriptions, des- descriptions, 1st descending, and 2d ascending. 

©ending and as- 
cending. 


* Mann, 9. 186, 


t Mann, 9, 
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Descending, viz. 28. The first includes the great-grandson's son, 
great-grandson’s an $ the rest down to the 3d degree in the descending 
S °Aseeiidin^ vis. hne. The second intends the great-grandfather’s 
great-gr°a'nX father, and other ancestors up to the 3d degree in the 
fathers father, ascending line. 

&c. 

24. Here the distant kinsmen in the descending line, first obtain 

43. Distant '^e inheritance, according to their respective order, 
kinsmen in the since the deceased owner partakes' of the remainder 
descending line. of the oblations which they present. 

25. In their default, the distant kindred, as far as the third degree 

44. Distant in the ascending line, inherit indue order: since the 
kinsmen in the deceased proprietor participates in the remainder of 
ascending line. funeral oblations made to his great-great-grandfather, 
and the other ancestors, three in all : and their offspring present oblations 
to those three who are partakers of the remainder of oblations which it 
belonged to the deceased owner to make. The text of Vihaspati 
declares, “ That where there are many relatives, (JnatayaK) or remote 
kindred, (SakulyaK) or cognate kindred, (B£ndhuv&K) whoever is 
nearest of kin, shall take the wealth of him who dies withot male 
issue." Propinquity of kin must be considered with reference to the 
greater or less benefits conferred on the deceased proprietor, as is con- 
firmed by (both) the texts already cited above (§ 15.) 

54. Sam&nodakas 26. If there be no distant kindred of this des- 
or * . cription, the Samanodakas, or kinsmen allied by com- 

by HbatToas ‘of mon hbations of water inherit, since they must be eon- 
W afer. * sidered as comprehended in the term “Sakulya” 

46. -Spiritual On failure of these, the spiritual preceptor is 

preceptor. the successor. 

28. In default of him, the pupil is heir, for the text of Manu, "or 
47 Pupil tho spiritual preceptor, or the pupil,” propounds the 
J uiJU " order in which these persons shall respectively suc- 
ceed. The spiritual preceptor here intended is he who affords religious 
instruction [to his pupil after investing him with the Brahmanical 
thread, whence he is so denominated. 

29. On failure of him, the fellow-student of the 

48. Tellow-stu- Vedas, as named in the text of Yajfiavalkya, “ a pupil 
deut of the Veda. md a fellow-student/’ 

49, Persons 30. In his default, persons bearing the same 

bearing the same family name, being inhabitants of the same village, 
family name. succeed. 

31., On failure of them, persons inhabitants of the same village, 
Failing tbera, and descended from the same patriarch, are the sue- 

50. Those de- cessors, according to the text of Gautama. “ Persons 
scended from* the allied by funeral oblations, family name, and by patri- 
%m\Q patrwica, arehal descent, shall take the heritage." 
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32. On fail u re of all. heirs as here specified. Bralmianns, inhabi- 
5L Brahma ims. * auts the. same village, endowed with learning hr 

the three Vedas, and other qualities, are the successors. 
Tmis Mann says, “ On failure of all those, the lawful heirs are such Brain 
i nan as as have read the three Vedas, as are pure in body and mind as 
have subdued their passions, Tims virtue is not lost/* 

33. In default of them, the wealth goes to jfcho king, excepting, 
52. The ldi lC . however, the property of a Brdhmana. Tims Maim'd' 

“The wealth ofivBrdlirnn.ua shall; never be taken, [to, 
an escheat] by the k i ag, tin.- is a tixod law: but the wealth of the 
other classes, on failure of all heirs, the king may take.” 


Special rule i.o 
be observed with, 
regard to the 
wealth of a Brail- 
inrun, and 

The goods of 
a hermit, asoeiic, 
and professed stu- 
ck at. 


S4. rhep dniy pmutlkd Brahman a in res- 

pjcct to the wealth of a .brahmana. & Brahman a resiu - 
ingin avmthoi village, is the successor, but not the 
king. Tills must be understood. 

35. The goods of an anchorite an rsootV. a nd of v. 
professed student, are taken by the spiritual brother, 
the virtuous pupil, and the holy preceptor. 


30. In failure of these, the associate in holiness, or person belong- 


Associate in ho- 
lmes?. 


Thus Yaj navalkya , 
■ic, and of a profess- 
[receptor, the virtu- 
holiness.” “ Order,” 
takes the goods of 


mg to the same order, inherits. 

“ The heirs of an hermit, of an ascot] 
ed student are in their order the p] 
ous pupil, and the spiritual brother, and associate in., 
that is the inverse order; Therefore the preceptor 
the professed student: the virtuous pupil those of '|he ascetic, and. the 
spiritual brother and associate in h oliness, that is. 
in the same pilgrimage, or sojourns in the same hermitage, those of the 
an thorite, 

37. The professed student is of two descriptions perpetual and 
temporary. The preceptor inherits the goods possessed bv it perpetual 
student, for lie abandons his lather, and the rest maiding a vow of resid- 
ing for life in his preceptors family. But the property of a temporary 
student would be inherited by his father, and other relations, since he 
does not enter on any nidi vow, aucl merely attends his preceptor 1W 
the purpose of instruction. * 


* kkura, Chap. 9. v 1-33, 
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Fathers Side. 



23 { ' 

griuidihthe'/s brc* ther. 



/ 

/ 

/ 

(Daughter) 


V24 

\ 


gon. 



i’s 


■ ! 

>7 

Son. 


|25 

Grandson. 


f 

Son. 


l ip 

Grandson. 


* 43. " Samanodakaa.’* 

46. The spiritual preceptor; 

47. The pupil. } 

48. The fellow-stndtent. ‘ 

49. Those hearing the same family name, 

50. Those descended from the same patriarch, 

51. Eramanas learned in tlie \ edas. 

52. ** The king/ 5 [excepting the wealth of a Bramana. ; 
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CHAPTER IL 


ON THE OB, REE OF SUCCESSION TO THE HX/HANR PROPERTY 

OF A WOMAN. 


SECTION 1. 


Succession to the peculiar proftsrhf of a Ma kicoi. 


1. In regard to the- property of a inaideu i To uterine bro- 

t Tjtmnr* w ther is the successor ; in his dvih’iifc. t'iio mother, an«.l 

ther. * ' failing her, the father. Nevada, says, “ The wealth of 

2. Mother. a deceased damsel let- hi ie uterine brethren themselves 

3. Father. take ; on failure of them, it- shall belong to the mother, 

or if she be dead, to the father/’ 

2. This relates to wealth other than that which has been given to 
Exceptiro- the ^ i0 ^ amse ^- by a bridegroom, for a bridegroom has a 

eri£t s bestowed right to wealth given by himself. The text of Pai- 
by a bridegroom thinasi recites, " The bridegroom shall take the gratuity 
which he is entit- given by himself, and Narada says. il Let the first bride- 
back t0 r6CeiVe g room on his return take back the presents he gave to 
the damsel, who has since been married : and in. case of 
her death likewise, let Mm receive back what he gave, after defraying 
the expences which they have mutually incurred/'’ 


SECTION 2. 


Definition of th& pcAvlio/r property of a Married Woman . 

1, The peculiar property of a, woman is in the first place defined., 
for the purpose of afterwards describing the order of succession to such, 
property when belonging to a married woman. On this subject Narada 
says, “ What was given before the nuptial fire, what was presented in 
the bridal procession, her husband’s donation, and what has been given 
by her brother, or by either of her parents*, is termed the sixfold pro- 
perty of a woman/ 5 

% Here the number six must not be considered as resirieiively 
used; since it will be hereafter declared that woman's peculiar pro- 
perty is of many descriptions, KAtyfiyana, describes a gift before the- 

&% 
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nuptial fire. “ What is given to women at the time oMheir marriage* 
near the nuptial fire, is .celebrated by the wise as the woman's peculiar 
property bestowed before the nuptial fire.” 

3. “ The time of their marriage/' that is the time occupied by the 
ceremony, commencing with the performance of funeral obsequies for 
departed ancestors, and concluding with the (Abhivad, or) prostration 
of the husband at the feet of his wife. 

4. Property received by the woman during this time is denominated* 
“ Yautaka,” or property given at a marriage, conformably to the meaning 
of the root, “ Yu,” which ’signifies to mix, and the mixture here alluded 
to, is that which results from the union by marriage of the man and 
woman, who become as it were one and the same body. The follo wing 
passage of scripture declares. “ Her bones become identified with liis 
bones, flesh with flesh, skin with skin." 

5. Vyasa also says, “ Whatever is presented at the time of the 
nuptials to the bridegroom, intending [the benefit of the bride ,] belongs 
entirely to the bride * and shall not be shared by the kinsmen.” 

6. <tf Intending f That which is given to the bridegroom, delivered 
into his hand, accompanied by an expression of the intention, such as 
“ Let this belong to the bride,” and not any thing given without this 
intention ; Such is the meaning. 

7. Therefore the expression of “ Before the nuptial fire,” occurring 
in the text before cited, and that of “ The time of their marriage,” in 
the text since quoted, are both illustrative. Since whatever is delivered 
into the hand of the bridegroom, intending the benefit of the bride, 
becomes lxer’s, such intention must therefore be considered as the foun- 
dation of her property therein. The mention therefore of the “bride- 
groom” must be taken figuratively, for wealth delivered, into the hand 
of any other with that intention, would equally become the exclusive 
property of the bride. 

8. K&tyayana describes a gift presented in the bridal procession. 

“ That again which a woman receives while she is conducted from the 
parental [abode, to her husband's dwelling] is instanced as the separate 
property of a woman under the name of gift presented to the bridal 
procession.” 

9. The term “ parental,” being derivedfrom a compound expression, 
of which only one part is retained, the presents which she receives from 
the family of either her father, or mother, while proceeding to the house 
of her husband, are gifts presented in the bridal procession. 

10. ^ “ Her husband's donation,” is wealth given to her by her hus- 
band, as indeed appears from the use of the expression in another text 
of K&tytyana. “Let the woman place her husband’s donation as she 
pleases,' when he is deceased ; but while he lives, she should carefully 
preserve it, or else commit it to the family.” - 

11. It jnust not, be argued that the word dtya (donation) here 
med r relates to the wealth of her husband ; for the latter part of the, 
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text above cited, “ but -while he lives, she should carefully preserve it,” 
would then be irrelevant, and it is moreover impossible that during the 
life-time of the husband his wealth should go to his wife. 

12. Nor does the term " husband’s donation” apply to the heritage 
devolving to the wife on the decease of her husband ; for the mention 
of it occurs in a chapter treating of the peculiar property of a woman, 
and heritable wealth does not form her peculiar property : — Supposing 
such to be the case, the sense of the verb " da” to give, would then 
become metaphorical 

13. “ Commit . it," deposit it; " The family” — Her husband's 
family, his. younger brother and the rest. 

14. "Or else,” that is if unable to preserve it herself. Thus 
Y&jnavalkya. “ What has been given to woman [before or after her 
nuptials] by the father, the mother, the husband, or a brother, or 
received by her at the nuptial fire, or presented to her on her husband’s 
marriage to another wife, as also any other separate acquisition] is 
denominated woman’s property.” 

15. Wealth given by a man for the sake of gratifying . his first 
wife when desirous of espousing a second, is called a gift on a second 
marriage, since the intention of it is to obtain another wife. 

16. So Devala says, “ Her subsistence, her ornaments, her per- 
quisite, and her gains, are the separate property of a woman. She herself 
exclusively enjoys it; and her husband has no right to use unless in 
distress.” “ Subsistence,” food, and raiment. 

17. Katy^yana describes the fee or perquisite. " Whatever has 
been received as a price of workmen on houses, furniture, beasts of 
burden, milk, animals, and ornaments, is denominated a fee.” That 
is termed a fee, which a woman receives from others as a douceur for 
influencing her husband, an architect or other description of artist, to 
expedite the completion of their business, such as the construction of a 
house, or other kind of work. It is the price in fact which she receives 
for sending her husband [to the employment.] 

18. "‘Furniture,” brooms, &e. "Beasts of burden,” bulls, &c„ 

“ Milch animals,” milch cows, &c. “ Gains,” a treasure discovered, &e. 

19. Thus Vishnu says, " What has been given to a woman by her 
father, her mother, her son, or her brother, what has been received by 
her before the nuptial fire, what has been presented to her, on her hus- 
band’s espousal of another wife, what has been given to her by kind- 
red, as well as her perquisite, and a gift subsequent are a woman’s 
separate property” By "kindred,” maternal uncles are indicated. 

20. Devala describes “ a gift subsequent,” “ What has been receiv- 
ed by a woman from the family of her husband at a time posterior 
to her marriage, is called a gift subsequent, and so is that which is 
similarly received from the family of her kindred; Whatever is receiv- 
ed by a woman after her nuptials from her husband, or from her 
parents, through the affection of the giver, Bhrigu pronounces to-be a 
gift subsequent” " 
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21. “ From the family of her kindred.” Here by the word 
“ kindred/' her father and mother are [also] intended. 

22. Therefore any thing received after the marriage from persons 
related through her husband, such as her father-in-law and others, or 
from persons related through the father and mother, namely, maternal 
and paternal grandfathers, is termed a gift subsequent. Such is the mean- 
ing of the first text, and the meaning of the second text is that any thing 
received posterior to the marriage, either from her husband, or from her 
parents, is also termed a “ gift subsequent.” 

23. Since various sages have recounted woman’s peculiar pro- 
perty as comprising sundry descriptions, the number six specified in 
the text of “ Nfrada ” (§ 1) is not to be respected, and the different 
texts must therefore be considered as generally descriptive of woman's 
peculiar property. 

24. A woman’s property may then be briefly defined to be that 
wealth which independent of her husband’s control she has a right to 
dispose of at pleasure, recognized as this right is by law which Katy$- 
yana lias declared. 

25. “ The wealth which is earned by mechanical arts, or which 
is received through affection from any other [but the kindred] is always 
subject to the husband’s dominion. The rest is pronounced to be the 
woman’s property.” 

26. “ That which is received by a married woman, or a maiden 
in the house of her husband or of her father, from her parents, is 
termed the “gift of affectionate kindred.” The independance of wo- 
men who have received such gifts is recognized in regard to that 
property, for it was given by their kindred to soothe them, and for 
their maintenance. The power of woman over the gifts of their 
affectionate kindred is ever celebrated, both in respect of donation and 
of sale according to their pleasure, even in the case of immoveables.” 

27. He explains the meaning of the word " rest,” (§ 25) by the 

text which follows (§ 26.) “ That which is received by a married 

woman,” &c. 

28. “ From any other ” The husband has authority over that 

which the woman has obtained from any other excepting the family of 
her father, mother, or husband, or in that which she has gained by the 
exercise of an art, such as painting, or spinning. He is entitled to take 
it even without the occurrence of any distress. , 

29. Therefore notwithstanding the woman has ownership in 
both descriptions of property, she has not independent power in re- 
gard to it; On the contrary, it appearing from the text that her hus- 
band has authority over such property, his permission authorizing the 
disposal of it must be awaited by the woman. 

30. “ Pronounced to be the woman’s property,” that is declared 
alienable by the woman at her own pleasure. “ By a married woman/’ 
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&c. That which is received by a married woman from the family of 
her husband, or from the family of her parents, and by a damsel from 
the family of her parents, is the “ gift of affectionate kindred Such 
is the meaning. “ To soothe them,” that is through a motive of 
tenderness. 

31. “ Even in the case of immoveables,” relates to immoveable 

property other than that which has been bestowed upon her by her 
husband, for a prohibition exists against the gift or sale by a woman 
in regard to immoveable property given to her by her husband'' So 
Narada, “ What has been given by an affectionate husband to his wife, 
she may consume as she pleases when he is dead, or may give it away! 
excepting immoveable property.” ° 

32. Since “ given by her husband,” is hero particularly specified, 
the general text of Katyayaua above quoted, must be considered ar>- 
plicable to immoveable property, other than bestowed by a husband, 
in conformity with the principle which admits of a special provision 
limiting the operation of a general rule. 

83. But the husband is at liberty during a period of famine and 
the like when unable to subsist without the use of the woman’s se- 
parate property, to take such property even though it be the rift of 
affectionate kindred. Thus Yajnavalkya, “ A husband is not liable 
to make good the property of his wife taken by him in a famine, or 
for the performance of a duty, or during illness, or while under 
restraint.” 

34. “ While under restraint,” which a creditor or other person 
imposes on himself for the purpose of recovering his right, beino- de- 
barred at the same time from ablution, from food, &c. Katyayaua 
has declared the husband to have no right to tlie use of the woman’s 
separate property [as before described] during the non-existence of 
any such calamity as a famine or the like. 

35. “ Neither the husband, nor the son, nor the father, nor the 
brothers, can assume the power over a woman’s property to take it 
or to bestow it. If any one of these persons by force consume the 
woman’s property, he shall be compelled to make it good with interest 
and shall also incur a fine. If such person having obtained her con- 
sent, use the property amicably, he shall be required to pay merely 
the principal when lie becomes rich. But if the husband have a se- 
cond wife, and do not shew honor to his first wife, he shall be com- 
pelled by force to restore her property, though amicably lent to him. 
II food, raiment and dwelling be withheld from the woman, she may 
exact her due supply, and take a share [of the estate] with the 
co-heirs.” 

36. « Make it good with interest,” that is the woman’s, separate 

property taken by force in the form of a loan must be rendered with 
interest ; The word “ with interest,” [Savxiddhim] must not be sup- 
posed ^ » discriminative of (Stridhana) “ the woman’s separate pro- 
perty, for supposing this to he the case, Savriddhi would be the pro- 
per form in which the word would appear. 1 ■ 
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37. “ Merely the principal Here the insertion of the word 
« merely/’ is intended to preclude [the payment of] interest. 

38. “ But if” &c. the meaning of which is, that if the husband 
after making use of the separate property of one wife, reside with 
another wife, and neglect the former, he shall be compelled by the 
ruling power to restore such property, even though it had been ami- 
cably lent. 

39. “ Food and raiment Should the husband not allow hiss 
wife the necessaries of life, food and clothing, then she may, if im- 
maculate, require the supply of food and raiment, which is her due. 

40. “ Dwelling,” place of residence. 

41. “ A share,” that is, on the death of her husband, she is to 
receive from his co-heirs, his younger brother, and the rest, the share 
to which he was entitled. Let this suffice. Further detail being 
superfluous, the subject in question is therefore propounded. 


SECTION 3. 


On the Succession to the Separate Property of a Woman when 
received by her at her Nuptials . 


1. The separate property of a woman having been thus defined, 
the right of succession to such property on the decease of the woman 
is next described. 


% In respect to property received at her marriage, “ Yautaka,” 
iwr u tUr^h. her maiden daughter succeeds first ; A text of Manu 
ter. ai G & declares. “ The wealth obtained by the mother at her 
marriage, let her- maiden daughter exclusively take/ 4 5 * * * 9 


Betrothed §. In default of such daughter, it appertains to 
daughter. the damsel affianced, and failing her, the married 

Married daugh- daughters wh<5 have, and those who are likely to have 
ters * male issue, inherit together. 

4. A text of Gautama expresses, that a woman's property goes to 
her “ daughters unaffianced and to those not actually married” 

5. Here as by the word “ daughters,” the right of succession by 

Barren and wi- daughters is generally declared, the mention of 

flowed daughters. “ unaffianced,” &e. becomes significant, as denoting the 
order in which they shall respectively inherit, and 

therefore first the maiden succeeds ; then the affianced daughter, that 

is, one whose troth is plighted ; in her default, the married daughter 
described as above, and failing her, the succession devolves equally on ■ 
the barren and the widowed daughters, This is the meaning, of the 
iexfc* r 
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6. Here however on the death of a maiden daughter, or of one 
affianced, in whom the succession had vested, and who having been 
subsequently married, is ascertained to have been barren, or on the 
death of a widow who has not given birth to a son, the succession to 
the property which had passed from the mother to her daughters, 
would devolve next on the sisters, having, and likely to have male 
issue, and in their default, on the barren and widowed daughters ; — not 
on the husband of such daughter above-mentioned in whom the suc- 
cession had vested : for the right of the husband is relative to the 
“Woman’s separate property,” and "wealth wliicli has in this way passed 
from one to another, can no longer be considered as the “Woman’s sepa- 
rate property — -This must be understood. 

7. The right of the barren, and widowed daughters to succeed, 
notwithstanding they confer no direct benefits through the medium of 
sons, is gathered from the text of Gautama above (rooted, which declares 
the right of succession by the daughters generally, whether married, or 
unmarried. 

8. In default of all daughters, the son has a right to succeed : for 

T*ie son ^ le ^ 0X & Yajnavalkya declares the right of the son 

to succeed on failure of daughters by the terms “male 
issue,” expressed in. this text, “ Daughters share the residue of their 
mother’s property after payment of her debts ; — the male issue suc- 
ceeds in their default,” and because the son compared with till the rest, 
confers the greatest benefits ; The text of Baudhayana also declares, 
that “ Male issue of the body being left, the property must go to them.” 

9. In default of the son, the daughters son inherits, for it is rea- 
The daughter’s solmble > that siriCe the daughter’s claim is preferred to 

son. ° that of the son, the son of the debarred son should be 
excluded by the son of the person who bars his claim. 

10. Failing the daughter’s son, the son’s son succeeds, in his 
The sou’s sou. default, the great-grandson in the male line, according 

The great-grand- to the , degree in which benefits are conferred by 
sen. them. 

11. In default of the great-grandson in the male line, the son of 
Son of a rival a r * ya * succeeds, for the text of Vrihaspati recites 

1 that, u The mother’s sister, the maternal uncle’s wife, 
the paternal uncle’s wife, the father’s sister, the mother- 
in-law, and the wife of an elder brother are declared similar to mothers.” 
“• If they leave no issue of their bodies, nor son. [of a rival wife] nor 
daughter’s son, nor son of those persons, the sister’s son and the rest, 
shall take their property.” 

12. The term “son,’ 1 ’ which occurs as above, “ nor son,” is in- 
tended to propound the right of succession by the son of a rival wife ; 
otherwise, it is useless to , consider it as a discriminative of “ Aurasa,” 
meaning of itself “ legitimate issue and it would also follow that the 
younger brother of the woman’s husband and the rest would have a 
right to succeed notwithstanding the existence of the son of a rival 
wife. 
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18, In default of the son of the rival wife, her grandson succeeds ;■ 
Her grandson, and failing him, her great grandson, since they both 
Her great grand- present oblations to her husband in which she also 
0Ii « participates. 


14. In default of all the above heirs, if the property were obtain- 
If the property by fhe woman at the time of nuptials, celebrated 


were received at 
nuptials. 

Celebrated in 
the form. 

Brahma, &e. 
then the 
Husband. 

And failing him 


according to one of the forms denominated Brahma, 
Daiva, Arsha, Gandharva, or PrSj&patya, her husband 
is the next successor, for the text of Manu declares, 
“ It is ordained that the property of a woman married 
by the ceremonies called JBr&hma, Daiva, Arsha, GiJnd- 
harva, or Pirijapatya, shall goto her husband, if she 
die without issue 55 * 


15, On failure of her husband, her brother is the next successor 
The brother according to the text of Y^jhavalkya, "That which 

has been given to her by her kindred, as well as her 
fee or gratuity, and any thing bestowed after marriage, her kinsmen 
take, if she die without issue. 55 

16, The term “ kindred/ 5 means her mother and father, and con- 
sequently by the term " kinsmen/ 5 her brothers are signified. The same 
is declared by K&ty&yana, who says, “ Immoveable property, which has. 
been given by parents to their daughter, goes always to her brother, if 
she die without issue. 55 — Here since the terms “ immoveable property/ 5 
are used, other property is of course intended by the argument drawn 
from the loaf and staff.f Thus it is stated in the Daya~Bhag& By the 
use of the term " always/ 5 it appears, that the eight forms of marriage, 
namely, Brahma and the rest are included. 


17. “ Fee or gratuity’ 5 has been before explained, as also the 
Afterwards the " gift subsequent.” Failing the brother, the sucees- 
, mother, and in sion devolves on the mother, and in her default, the 
her default the father inherits. A text of Kfityayana says : “ The 
hd&eL fee of a damsel goes to her uterine brothers ; failing 

them, the mother succeeds ; and after her, the father. — Some hold that 
the father succeeds first ” 


18, The “ fee of a damsel/’ that is, her wealth, belongs first to 
: her uterine brothers ; in their default, it goes to the mother ; and after 
her to her father. — £<r Some hold/ 5 &c. meaning in the opinion of others; 
but according to our interpretation, the father first inherits, and 
afterwards the mother. Such is the meaning. 


* Manu, Chap, 9. v. 196, 

*1* This example of analogy to "which frequent allusion, is made in argumentative 
writings, is variously stated. According to one explanation, the reasoning exemplified 
by it, is analogy drawn from association, According to another it is argument a. 
fortiori— Oolebrooke. 
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19; But 

But if the 
wealth were re» 
ceived at nuptials, 
celebrated in the 
form Pa-ip.Lclm.&e. 
then the mother 
succeeds next the 
father. 

After him. 


if the wealth were received by the woman at the time 
of her marriage, celebrated according to any one of the 
three forms denominated Paicaeha, Bakshasa, or ifeura, 
then in default of the great-grandson of the rival wife, 
the succession devolves first on the mother, then on 
the father. For the text of Mann declares : “ But her 
wealth given on. the marriage called itsura, or on 
either of the two others, is ordained on her death with- 
out issue, to become the property of her mother and 
father.”* 


20. Here the use of the compound in this form [“ Mat^pitroK”] 
is with the view of exhibiting the order of succession, for if it had 
been intended that the mother and father should inherit together, 
the form “ PitroK” would have been observed, 

21. In default of the father, the brother succeeds, and failing the 
The brother, and brother, the succession devolves on the husband ac- 

in Ids default the cording to the text of Katyayana, " That which has 
husband. been given to her by her kindred, on failure of kins- 

men., goes to her husband/’ 

22. “ Kindred,” mother and father : — On failure of “ kinsmen,” 
by which the failure of the brother must be understood ; because fin 
the instance of wealth received by the woman at the time of nuptials, 
celebrated in one of the five forms called Brahma, &-c.] the parents 
succeed only in the case of a failure of the brothers. 


SECTION 4. 


On the order of Succession to the Separate Property of a Woman, 
when not received by her at her Nuptials , 


1. The order of succession requisite to be observed in regard to 
woman’s pecular property, generally, whether “ Yautuka” or « Ayautuka” 
on a failure of heirs including all as yet enumerated, will be hereafter 
declared. But first we treat of the order of succession in regard to 
wealth not received by the woman at the time of nuptials termed 
** Ayautuka,” 

2. In the case of the peculiar property of a woman [not obtained 
by her at the time of nuptials, and] not given to her by her father at 
the time of the wedding, oral any other time, the son and the un- 
married daughter inherit together. 


* Mauuj Chap* 0, y.197. 
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3. This is declared by the first half of the following passage of 
The son and un- Devala, “ A woman’s property is common to her sons 

married daughter and unmarried daughters when she is dead; but if she 
inherit together, leave no male issue, her husband shall take it, her 
mother, her brother or her father.” 

4, Since the words sons and unmarried daughters” are exhi- 
, „ , , , , bited in the conjunctive compound (called “Dvandva,”) 

0 r 0I1 g a other. because the words common to” are here expressed, 
it results that the son and the unmarried daughter 
possess the right of inheritance together, and m default of either of 
them, the wealth goes to the other. 


of both these two, the succession devolves equally 


5. On failu - 

Failing tiu-m, on the married daughter, who has, and the married 
i'ke * -married daughter, who is likely to have male issue — for a text 
daughters. of Narada recites, “ In default of a son, let a daughter 

take the succession, for they are both offspring alike — and because 
oblations solemn obsequies arc presented by the daughter through 
the medium of her son, to the husband of a woman, in which she par- 
ticipates, [that is, oblations are presented by the daughter’s son to his 
own maternal, grandfather.] 


(>, In default of either of these two, the other succeeds, and on 
And failing one failure of both of them the son’s son inherits, for he 
the other ; then, presents an oblation at solemn obsequies to the hus- 
The son’s son, band of the woman, of which she partakes. 

7. In default of the son’s son, the daughter’s son succeeds ; for it 
is reasonable since the claim of the married daughter is 
The daughter’s barred by the son, that the son of the debarred daugh- 
mn: ter, should be debarred by the son of the person who 

obstructs her claim : and a text of Manu reciting that, “ A daughter s 
son delivers him in the next world like the son of a son,”* declares the 
right of the daughters son to succeed. 


8. “ Like the son of a son.” From this expression it results, that 
when there is no longer an. adverse claim, the daughter’s son has a 
right to succeed after the son’s son. 

The great-grand- 9- Lx his default the great-grandson in the male 
sou in the male line succeeds. Failing him the son of a contemporary 
Htie. The son of wife, her grandson and great-grandson in the male line : 
a randson W1 and s * liCe ^ iese present funeral oblations to the hits- 
gteat^randsons, ^ an< i °f the woman, in which she participates, 
.afterwards, 

■ 10? After t hose, the barren and widowed daughters both inherit 

The Barren and together, for they too rank among the progeny of the 
'md(|w«ri rinugh- woman, and the right of the husband to succeed is 
tersf. •.Failing., only in the case of a failure of progeny generally : Manu 
® it,ixe3 V ' . ^ . declares, that, the wealth of a childless .woman, mar- 
ried according to the form denominated Brahma or the remaining four 
forms, goes ta ker husband, .. 


f Mamq Chap, 9. 
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Failing either of these, the other succeeds, and in default of 


The other suc- 
ceeds. 

Then the wo- 
man’s . husband, 
brother, mu t her 
and father* 

Or her mother, 
father, brother 
aud husband. 


successors including the barren and widowed daugh- 
ters,, the succession devolves in due order, by the rule 
of analogy, as in the case of wealth received at nup- 
tials, viz : on the woman’s husband, brother, mother, 
and father, if she were married according to any one of 
the five forms, denominated <f Brahma.-/’ and the rest ; 
or if she were married according to any of the three 
forms, styled iusura, &c. on her mother, lather, brother 
and husband. . 


12. ■ The order to be observed on 
will be hereafter declared. 


failure of all these successors, 


SECTION 5. 


On the Succession to the Separate Property of a Woman, when given 

to her by her Father . 


1. In regard to the wealth given by a father to a woman at the 
The maiden time of the wedding, or antecedent or subsequent to 
daughter. it, a maiden daughter inherits in the first place. 

Next the mar- - After her, a married daughter who has, and 

ried daughters. one who is likely to have male issue, inherit together. 


8. . Next, 

And ia their de- 
fault, the barren 
and widowed 
daughters, then 
'the sou and the 
rest, as in ike case 
of property re- 
ceived at nuptials. 


the succession devolves on the barren and widowed 
daughters, and in default of all daughters, the son and 
the rest succeed, as in the case of property received at 
nuptials ; for a text of Manu declares, " The wealth of 
a woman which has been “ in any manner given to 
her by her father, let the Brahman! damsel take, or let 
it belong to her offspring.”* 


4. Here by the . specification of “ given by the father,” it is in- 
/tended, that whatever has been given by the father even at any other 
time than that of the wedding, belongs first to the damsel* and after, 
.her, it goes to her offspring, — her son. 

. The expression Brahman! damsel, is merely an illustrative 
recitation (" Anuvdda.”} Thus it is stated in the B%a-Bh%a . 


* Mama 8, 198: 
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SECTION 6. 

On the Succession to the Separate Property of a Woman, generally * 
on a failure of all the Heirs as yet enumerated . 

l. # In default of successors down to the father, in respect to wealth 
On a failure of received at nuptials solemnized according to any one 
heirs as yet ena- of the five forms of marriage, denominated Brahma, 
Hu- rated/ and the rest, and on. failure of successors down to the 

husband, in respect to wealth received at nuptials, celebrated accord- 
ing to any one of the three forms styled d/sura, fee., as well as in the 
Tiie husband’s case of all other peculiar property of a woman, the 
younger brother succession devolves on the husband’s younger brother: 
succeeds. for the right of the husband’s younger brother and the 

rest to succeed at that time, has been propounded by Y.rihaspati in the 
following text : “ the mother’s sister, the maternal uncle’s wife, the pa- 
ternal uncle’s wife, the father’s sister, the mother-in-law, and the elder 
brother’s wife are pronounced similar to mothers If they leave no 
issue of their bodies, nor son, [of a rival wife], nor daughter’s son, nor 
son of those persons, the sister’s son, and the rest shall take the pro- 
perty.”' 

% The word (" aurasa”) " issue,” in this text implies both son and 
daughter. “Nor son” must be considered as intending the “son of a 
rival wife.” It must not be ‘supposed discriminative of the word 
“issue,” since it would be unmeaning, and it would follow that the 
succession devolved on the husband’s younger brother and the rest, 
even while the son of rival wife were existent. “ Nor son of those per- 
sons/’ Hereby “these persons,” the son, and the son of the contempo- 
rary (or rival) wife are intended the expression does not refer to the 
damsel and daughter's son, for the damsel’s son is included in the term 
daughter’s son, and the daughter’s son’s son confers no benefits, being 
incompetent to present the funeral offering: [to the woman’s husband]. 
By the term [“m”] “nor,” the sons of the son, and of the son of the 
rival wife are to be understood. But the order of succession prescribed 
by the above text is not to be respected ; for if this we^e the case, J it 
would follow, that the husband’s younger brother succeeded last, and 
this would be improper, since he confers greater benefits than all the 
others who are specified in that text ; and the following texts of Mann, 

“ To three ancestors must water he given at their obsequies ; for three, 
(the father, his father, and the paternal grandfather) is the funeral cake 
ordiined “ To the nearest Sapinda the inheritance next belongs,”*!* are 
recited in a treatise of inheritance, for the purpose of exhibiting that the 
order of succession takes place according to the greater or less benefits 
conferred ; otherwise, the introduction of them in such a treatise would 
be useless ; consequently the order of succession must be understood as 

' ' : '^Maua ? ;9/m 187* ' 
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taking place according to the proximity of benefits conferred, and this 
being the case, the order inferrible from the spirit of the text, rather 
than that drived from the letter of it, must be respected* 

3* Therefore the husband’s younger brother is first entitled to 
the succession, because he presents oblations to the woman, to her 
husband, and to three persons to whom her husband was bound to 
offer oblations, and he is moreover a “ Sapinda.” 

4. In his default, the succession devolves at once upon the sons 
Fail in* Mm the of the husband’s younger and elder brother, because 

sons ot‘ the hus- they present oblations to the woman, to her husband, 
ban«fs younger and to two persons to whom her husband was bound to 
and eider brother, offer oblations, (namely to his father and grandfather,) 
and they are moreover 'within the degree of relationship, termed 
“ Sapinda.” 

5. In their default, the sisters son, though not a Sapinda, is 
In their default, entitled to the succession : for he presents oblations 

the sister’s son : to the woman and to three persons, namely, her father 
and the rest to whom her son was bound to offer oblations. 

6. Failing him, the husband’s sister’s son : for he presents obla- 
Then the bus- tions to her, to her husband, and to three persons to 

band’s sister’s son. whom her husband ought to have offered oblations. 

Next the wo- 7. In Ms default, the [woman’s] brother’s son, 
man’s brother’s who presents oblations to the woman, and to her 

son, and failing father and grandfather, 
him, » 

mi . n , r 8. Failing him, the son-in-law, who presents 

oblations to Ms father-in-law and mother-in-law. 

9. Yrhaspati’s text above quoted, propounds therefore merely 
the right of succession by the persons above-mentioned, and is by no 
means intended to exhibit the order in which they succeed. 

Afterwards the 10. Failing all these heirs including the son-in- 

father-in-law, then law, the father-in-law, and the husband’s elder brother, 
the husband’s who are Sapindas, succeed according to their nearness 
elder brother. 0 £ ^ 

11. In default of all Sapindas, the “ Sakulyas,” those allied by 
Aft^r these the common oblations- of water, and those descended from 
“ Sakulvas.” the same partriarch in the male line, succeed. 

And in their 12t Failling all these, in the case of the property 
default, Brahma- of a Brahman! woman, Brahmanas, inhabitants of the 
V*'.] same village, exceedingly learned in the Vedas, are 

entitled to the succession. 

13. But in the case of the property of a woman of 
Or the Mng* the Kshatriya and other tribes, the king is exclusively 
, entitled to the inheritance. 
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CHAPTER III. 


ON EXCLUSION PROM INHERITANCE* 


1, Those who are excluded from inheritance are now specified, 
from which exception, those who are competent to inherit, will appeal”. 
Thus Manu, “ Impotent persons and outcastes, persons born blind, and 
deaf; madmen, idiots, the dumb, and those who have lost a sense or a 
limb/’* are excluded from a share of the heritage. — A text of Katy£- 
yana has more particularly defined the impotent person. 

2* “ Born blind and deaf. 5 ’ That is by nature, not those who 
have become so, from some adventitious cause : the meaning therefore 
is, those who are blind and deaf from the period of their birth. Narada 
says — An enemy to his father, an outcaste and one who is addicted 
to vice [or has been expelled from society,] take no shares of the inheri- 
tance, even though they be legitimate r much less if they be sons by an 
appointed kinsmen.” 

8. “ An enemy to his father One, who ill-treats his father dur- 
ing his life-time, or one, who is averse to performing his obsequies 
when dead. 

4 “ One who is addicted to vice One, who by reason of his 
crimes and vices, is excluded by his relatione; from drinking water in 
company with them. 

5. Thu® Y£jnavalkya : “ All those brothers who are addicted to 
vice, lose their title to the inheritance.” 

<■ 6. “ Addicted to vice : M That is, adhering to a contrary or an 
improper course, such as drinking, gaming, &e. 

7. So the text, "An outcaste, his offspring, an impotent person, 
one lame, insane, or an idiot, a blind man, one afflicted with an incurable 
disease, should be supported, since they are excluded from the inheri- 
tance/’ 

8. “ Lame That) is, one who cannot walk with both his feet. 

9. “ An idiot One who is incapable of receiving [instruction 
in] the " Vedas” 

' 10. So Narada : " Those of the family, who are afflicted with 

a long and painful disease, idiots, those who are insane, blind, or lame, 
should be maintained ; but their sons are partakers of the inheritance.” 

11. -Long That is, from the period of birth. 

12. “ Gainful :” Such as the leprosy, &c. 
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IS* Their sons however if devoid of these faults, are partakers of 
shares. 

14. The maintenances directed for all, except the out-caste, for a 
text of Narada declares, that “ Food and raiment is ordained for all, 
excepting the out-caste.” 

15. By the term out-caste, his son must also be considered as 
understood, for he becomes so, in consequence of having been begotten 
by an out-caste. 

16. Baudhayana has declared this explicitly, “ Let the co-heirs 
support with food and apparel those who are incapable of business, as 
well as the blind, idiots, impotent persons, those afflicted with disease, 
and calamity, and others, who are incompetent to the performance of 
duties : excepting however the out-caste and his issue.” 

17. The incompetency of the wives of such persons to inherit has 
also been declared by the following text * — “ Their childless wives 
conducting themselves aright, must be supported, but such as are. un- 
chaste, should be expelled, and so indeed should those who are per- 
verse.” — Their daughters also should be maintained until provided 
with husbands.” 


CHAPTER IV. 


OX DIVISIBLE AND INDIVISIBLE PROPERTY. 


■ SECTION I. 

On Property liable to Partition. 

1. Kfity&yana has declared the property which is liable to parti- 
tion : What belonged to the paternal grandfather, or to the father, and 
any thing else [appertaining to the co-heirs having been] acquired by 
themselves ; must all be divided at a partition among heirs” 

% “ And any thing else The particle “ and” is here connect- 
ed with " themselves Therefore from the use of this particle which 
occurs in the expression “ and acquired by themselves,” the acquisition 
of another is also to be understood : provided however such acquisition 
have been made through the joint-stock, or by [joint] personal labour. 

3. Consequently the acquirer has two shares of wealth which 
has been acquired by the expenditure of the joint-stock, and the rest 
’hay© only one share each. So VySsa says ; “Whatever wealth a man 
gains with the aid of the patrimony, by valour and the like, the bro- 
thers are sharers therein. To him must be allotted two shares, and the 
remainder should be made equal sharers ” 
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4 “To Mm:” That is, the acquirer, and this is reasonable ; for 
the acquisition is made on the part of the acquirer both by the use of 
the common property, and by personal labour ; but on the part of the 
rest, simply by means of the joint-stock. 

5. In like manner, when an acquisition is made by two persons : 
by the personal labour of the one, and by means of the wealth, and of 
the personal labour of the other, then the acquirer by means of per- 
sonal labour alone, has One share, and the acquirer by wealth and 
labour has two shares, by parity of reasoning. 

6. Therefore these three descriptions of property, viz : ancestral 
property, wealth acquired by a hither, and that which has been ac- 
quired by the expenditure of joint-stock, are partible among all ; but 
wealth acquired by individuals through their own exertions, [such as 
partnership in trade, &c.] must be shared exclusively by the acquirers. 
This is settled. 

7. Wealth however acquired by science, and such other means, 
without the use even of joint-funds, must he shared with parceners 
equally or more learned, not with less learned, or unlearned parceners. 
The text of Katyayana declares : “No part of the wealth which is 
gained by science, need be given by a learned man to his unlearned 
co-heirs ; but such property must be yielded by him to those, who are 
equal or superior in learning” 

8. The term “ learning,” above, refers alike to the words equal 
and superior, like the eye of the crow* [looking two ways.] There- 
fore the meaning is, “ parceners, equally, or more learned.” 

9. But if during the period of acquisition of science by one bro- 
ther, another brother should through his own personal exertions, and 
by means of his individual wealth, support the family of such brother, 
then, even though utterly ignorant, he is entitled to a share of the 
wealth which his [acquiring] brother had gained by means of science. 
Thus Narada declares : He who supports the family of a brother 
employed in the acquisition of science, shall even though ignorant, 
receive a share from the wealth obtained by means of such science.” 

10. “ Ignorant ” That is, though a fool. 

11. But. all the parceners, whether learned or ignorant, are entitled 
to share in wealth which has been acquired by science, imparted to 
them by their own family, their father and the rest. Vxhaspati says : 
“ Whatever wealth has been earned through valour by brothers, who 
have derived science from their family, or even from their father, is 
pattibleYa/” 


* The crow is supposed’ monoculous. ' * 

($) See Chalahoiida Aksd/d v. Chalakonda Eaindchalam % Mad - H. ;C* Hep. 56, 
where all the authorities on the subject were considered, and the High Court held that 
at all events, ikz ordinary gains of science were divisible when such science had been 
imparted at the family expense and acquired while receiving a family maintenance, but 
that it was, otherwise when the science had been imparted at the expense of persons not 
members of thelearnefs family, ^ , 
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12. By the words “ or even,” the grandfather, the uncle and the 
rest are intended, “ Earned through valour — the gains of valour ac- 
quired by means of the expenditure of the joint-stock, for, it will be 
hereafter declared, that wealth acquired without the expenditure of 
the joint-stock is indivisible. 

18. Katyayana has particularly described the gains of science, 
as follows : <c What has been gained by the solution [of a difficulty] 
after a prize has been offered, must be considered as the gain, of science, 
and is not included in partition, [among co-heirs.] — What has been 
obtained from a pupil, or by officiating* as a priest, or for [answering] a 
question, determining* a doubtful point, or through display of know- 
ledge, or bv [success in] disputation, or for superior [skill in] reading, 
the* sagos have declared to be the gains of science, and hot subject to dis- 
tribution, The same rule likewise prevails in the arts ; for the excess 
above the price ; [of the common goods,] and that which is gained, 
through skill by winning from another a stake at play, must be con- 
sidered as acquired by science, and not liable to partition. So Vrhas- 
pati has ordained.” 

14. “ Gained by the solution of a difficulty As where one agrees 
with another, “ If you resolve this well, then will I give you so much 
wealth.” What is obtained after this stipulation in consequence of a 
good solution of the difficulty, is indivisible. 

15. “Obtained from a pupil” That is, from one to whom in- 
struction has been afforded. 

16. “Officiating as a priest That is, what has been received m 
a fee, for having performed fora person, the duties of family priest, 
(“ Purokita ”) 

17. Also on the occasion of one having “ propounded a question,” 
relative to any particular science, what he bestows on a person, through 
satisfaction, at having received from him a complete answer. 

18. “ So likewise for determining a doubtful point .” That is, for a 
determination on a question, proposed with a view to the removal of 
a doubt, and in this form : u I will give this gold or other considera- 
tion to him, who dispejs my doubts on this point of law — What in 
fact is gained (after such a proposition being made,} for having dispelled 
the doubts of the proposer. 

19. Or what is gained by a third person deciding justly between 
two disputant parties, who mutually appeal to him for his judgment, 
in the determination of a doubt in a matter of dispute. 

20. “ Or for the display of knowledge The meaning of which 
is, what has been received as a present or so forth, for having luminous - 
ly exhibited one's own knowledge in the sacred ordinances, &c. 

21. . “ So by [success in] disputation That is, what has been 

obtained by getting the better of another in an argumentative discus- 
sion. " 
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22, So likewise, where any particular thing is to be given to one 
of several Brahmans, who reads' the “ Vedas in a superior manner. 5 So 
also, what is gained by painters, goldsmiths, [or other artificers,] by the 
exercise of an art or science. 

23. Also what is “ obtained by winning from another at play f — 
All of these are gains of science and indivisible with the rest.* 

24* , EAtyayana has stated a special rule : “ Wealth gained through 
science, which was acquired from a stranger, while receiving a foreign 
maintenance, is termed acquisition through learning” 

25. Therefore, an. acquisition made through science imparted by 
others, than a father or an uncle and the rest, [of the acquirer’s own 
family,] and without the expenditure of the joint-stock, must be shared 
with parceners more or equally learned, but hot with those who are 
less so, or who are wholly ignorant. 


SECTION 2. 


On Property - not liable to Partition, 

]. On this subject NSrada says : Excepting wealth gained by 
valour, property received with a wife, and the gains of science, these 
three are indivisible ; as also a paternal gift made through affection ” 

2, The meaning of this text is, that since the gains of valour, 
what has been obtained from the parents in law, Ac. on account of 
having espoused a wife, the gains of science, and what lias been receiv- 
ed through affection from a father and others, are indivisible ; therefore, 
setting these four aside, the rest [of wealth] is divisible. This is con- 
nected with the subject of partition of inheritance. Mann says : “ Wealth 
acquired by learning, belongs exclusively to him who acquired it. So 
does any thing given by a friend, received on account of marriage, or 
presented as a mark of respect to a guest. 

■3. “ Given by a friend C Obtained from a friend. 

4. Received on account of marriage That is, obtained from, the 
parents 'in-law, by reason of having become their son-in-law. 

. ,5. Presented as a mark of respect Obtained for officiating as 
a priest. Manu declares : “ What a brother has acquired by labour 
and skill, without using the patrimony, he shall not give: up without 
his assent, for it was gained by his own exertion.”! 

: ; 6., So Y&jhavalkya : “ Ancestral property, which had been before , 
usurped; by any one, and afterwards recovered by an heir, is not to be 
divided among the. other heirs — nor are the gains of science.” 

. * Vide ; ( 7 <md 8) Supra. ■' 

: .i 9. 206. 20$ ' 



DA' V A- KR A :\IA -SAInGU All A , CHAP, TV. SEC. 3L 


505 


7. “ Ancestral property before usurped Supposing any one heir 
without the expenditure of the joint-funds, or nuahh-d hy th^exertioiis 
of the other 'heixs, to recover snob properly, it is not. divisi ble among 
them. 

8. He has stared a special rule regarding hind : “ Land inherited, 
in regular succession, but which had been nmfovmly lost, and which a 
single heir shall recover, solely by his own labour, the rest may divide, 
according to their due allotments, having first gi\ on him a fourth part” 

# 

9. Having given a fourth, part of the land recovered, to him who 
recovered it, let all the rest divide the re mail dag three shares with him, 
according to the due proportions to which they are entitled, and take 
their respective allotments. 

10. ' This is ascertained from these texts [above cited.] 

Ilf What has been acquired by a separated, or an unseparafced 
parcener without the expenditure of the joint-property, and without 
the assistance of another, belongs exclusively to the acquirer, and is 
indivisible with the rest. 

12. The distinction however to be observed in regard to the 
gains of science, has already been declared * 

13. Mainland Vishnu have both declared other descriptions of 
property to be indivisible. “ Clothes, vehicles, ornaments, prepared 
food, water, women, and furnitures for repost-.- or for meals, are declared 
not liable to distribution. 

14. “ Clothes Apparel for the body. 

15. “Vehicles:” Such as carriages, horses, Ar- 
id. “Ornaments:” Rings. Ac. 

17. “ Prepared food •” SweatmeaLs, Ac. 

18. “ Water "In wells or tanks. — The water contained in wells 
and tanks, which have all along belonged in the father and the rest, is 
not divisible like other property : but must be taken by each co-heir 
according to his exigency. A text declares : : The water of wells and 
tanks, must be drawn up and used by turns.” 

19. “ Furniture: for repose and meals:” Such as the couches and 
seats adapted to the use of each eo-heir, and the vessels used by each 
for the purposes of eating and drinking. 

20. Thus VySsa : “ A seat, a couch, a place of sacrifice, a field, a 
vehicle, dressed food, water and women, are not divisible among kins- 
men” ..." 


* See (7 and S; Sect. I. Supra., 
f Manu, l). 219, 
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21. i: A place of .sacrifice That is, where sacrifices are made, or 
the image of a god is placed ; but not wealth obtained by sacrificing, 
since that has already been included in the gains of science. Thus 
llatyayana ; “ The path, for cows, the carriage-road, clothes, and any 
tiring which is worn on the body, should riot be divided, nor what is 
requisite for use, nor intended for arts; 5 So Vrhaspati declares. 

22. “ What is requisite for use / 5 What is serviceable, such as 
books, for the use of the learned, should not be divided with fools. 


23. Therefore books must not ho taken by the ignorant parceners ; 

: they belong to those of them, who are learned. 

24. But the ignorant brother must receive from the learned 
parcener some other article, equivalent to the share of the books, Lu 
which he is [otherwise] entitled, or else the value • itself thereof : for if 
It be assumed that the ignorant parcener 1 has no right whatever in the 
books, then, supposing books alone to constitute the common property, 
when a partition took place, the ignorant parcener would be entirely 
deprived of his share. 

25. This is however inadmissible, since it would be at variance with 
the text, which declares : They who are born, arid they who are yet 
unbegotten, and they who are actually in the womb, all require the 
means of support : and the dissipation of their hereditary maintenance 
is censured/ 5 

26. Nor must it be supposed, that the application of this text is 
limited to other cases than the one in question ; for if a true conclu- 
sion is obtainable without [such] limitation, an erroneous one is arrived, 
at by the supposition [of it.] 

27. In like manner, whatever is adapted to the exercise of the 
arts, should belong to those of the heirs who are artists, and not to the. 
•Unskilled. The rule above stated holds equally good in this instance. 

28; Sanklia and Likluta declare : No division of a dwelling 
takes place ; nor of water-pots, ornaments, and tilings not of general 
use ; nor of women, clothes, and channels for draining water/’ Praja- 
paii has so ordained 

29. An habitation, a garden, or the like, which has been construct- 
ed -by one of the heirs, within the preanises, belonging to the dwelling 
house, during the life-time of the father, is also indivisible: for it is 
fair to presume, that as the lather did ndt prohibit, he permitted it, 

■ >; 3p< This is likewise to be understood, supposing another of the 
heirs, to have constructed a similar habitation or the like, within the 
premises of another dwelling house [belonging tp the ‘father]; 

SI* “ Things not of general use : 5> Utensils for purposes of food % 
culinary, .-fee, •• 

32. . “ Women /'Other than female slaves. ' 
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CHAPTER V. 


ON A SECOND PARTITION OF PROPERTY AFTER THE RE-UNION 


OF C 0- PARCENERS. 


1. Re-uiiion is in the first place described for the purpose of ex- 
plaining a partition made by re-united co-parceners. 


2. On this subject Yrliaspafci says : « He who being once sepa- 
rated, dwells again, through affection, with his father, brother, or pater- 
nal uncle, is termed re-united.” 

8. Therefore where a person has been once disunited from his 
father and the rest ; — afterwards the former partition is annulled by 
mutual consent of the separated parties, and inconsequence of an agree- 
ment being concluded to the following effect, “ the wealth which is 
thine, is mine,”— “ that which is mine is thine/’ they resolve on dwell- 
ing in the same abode.— This is considered re-union. 

4. Here, since the father and the others are particularly specified, 
re-union takes place with those . who are alone described, and not with 
nephews and the rest, who arc ' not named ; otherwise, the specific 
mention of father arid the others would be unmeaning. Such is the 
Opinion according to the Daya-Bhaga. 

5. The followers of the Maithila school are of opinion, that the 
use of the term father, and the rest, is figurative, and that re- union 
takes place, when those, whose right to a share of the common property 
is established by their birth, re-associate, after having once separated ; 
consequently, that re-union can occur with nephews and the rest. 

(I With regard then to a partition made by re-united par- 

. Goners : — - . 

7. In a second partition, made by re-united brothers, the eldest 
son has no right of primogeniture, but ail the brethren of the same class 
must have equal shares. Vrhaspati says ; “ Among brethren, who being 
once separated, again live together, through .mutual affection, there is 
no right of primogeniture, when partition is again made.” 

8. Here among brothers or others, connected by parity of rela- 
tionship, re-associated, and imassociated, the re-united parceners are 
first exclusively entitled to the wealth of the deceased re-united parce- 
ner. For a text which will be hereafter recited, declares, that ‘'“A 
re-united [brother] shall take the share of his re-united [co-heir].” 

9. In default of such re-uni ted parcener, the disjointed parceners 
related as above, are entitled to the succession, „ 
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10. In like manner, supposing a father, who lias made a partition, 
among his sons, and taken for himself the share allowed him by a Jaw, 
while un associated with his sons, to beget another son, and afterwards 
to die, then this son bom subsequent to the partition, is entitled to 
his father’s share of the wealth : and not a son who was formerly sepa- 
rated. 

11. In. like manner the son, who is born after a partition, is not 
entitled to share in the partition of [the wealth of] the brothers, who 
were formerly separated [from the father. ] 

12. Thus Vrhaspati says : C£ The younger brothers of those, who 
have made a partition with their hither, whether children of the same 
mother, or of other wives, shall take their father’s share. A son born 
before partition, lias no claim on the paternal wealth ; nor one, begotten 
after it, on that of his brother. They have no claims on eacli other, ex- 
cept for acts of mourning and libations of water.” 

13. cf The younger brothers That is, those born subsequent to 
a partition, 

14. If a hither should die after having re-united himself with any 
one of his sons whomsoever, then his wealth is equally shared by the 
re-united sons and those born subsequent to tire partition, according to 
the text, [of Manu and Narada] that “ A son, born after a division, 
shall alone take the paternal wealth ; or he shall participate with such 
[of the brethren] as are re-united with the father.’ 5 * 

15. A special rule is however to be regarded : where an acquisi- 
tion has been made by a re-united father, by means of his individual 
wealth, and through his own personal labour and exertions, such ac- 
quisition shall belong exclusively to the son born after a partition, and 
not to another son who was re-united. 

16. Vrhaspati says: et All the wealth which is acquired by tho 
father himself, who has made a partition with his sons, goes to the son 
begotten by him after the partition. Those born before it, are declared 
to have no right.’* 

17. Here by the use of the word “ himself/’ the author shews the 
acquisition to have been made with individual wealth, and by means 
of personal exertion. 

18. In like manner a debt incurred by a disunited father on his 
own account alone, shall be discharged by the son bom after partition 
exclusively. “ As in the wealth, so in the debts likewise, and in gifts, 
pledges, purchases,” being the remainder of the text above quoted. (16) 

19. Where, however, a debt has been incurred by a re-united 
father, for the sake of the community, it shall be discharged both by 
the re-united parceners, and the sons born subsequent to a partition. 

20. * One born, after partition, is one who has been born of a con- 
ception which took place subsequent to partition, for without concep- 
tion, there can he no act of procreation. . 

Mami, A 

. 
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21. Hence, if a partition be made among sons, while the concep- 
tion. of the woman, be yet unknown, then the property which had been 
divided must be re-collected and a second partition take place, at which 
the son born of such conception, will be entitled to liis share with those 
brothers who had formerly separated : but the paternal wealth must 
not be shared with him. 

22. What has been declared with regard to the right of a son 
born after partition to succeed to the wealth of his father, relates to a 
father’s own acquisition, since it is impossible that any partition of the 
ancestral property should take place until the mother’s and the step- 
mother’s courses have ceased, and supposing even such a partition to 
have been made by mistake, it would have no effect, as being contrary 
to law. 

28. All sons, whether born subsequent to partition or otherwise, 
are entitled to participation in such property ; consequently if a father 
should accidentally have made a partition of ancestral property consist- 
ing of land, &e. and live, separate after having taken, the share, to which 
lie is by law entitled, still the son born after partition, would be 
entitled, to obtain from his brother and the rest, a share in the wealth 
derived from the grandfather, and tije former partition having been, 
illegally made, must be considered null and void, 

24. The text of Vishnu on this point declares, that “ Sons, with 
whom the father has made a partition, should give a share to the son 
bom after the distribution.” 


CHAPTER VI. 


OR PARTITION MADE BY A FATHER Ob' ANCESTRAL, AND. OF 

IIIS OWN ACQUIRED PROPERTY. 

* 

1. A partition made by a father of his own acquired wealth, is 
regulated by his will alone ; but in regard to a division of the ances- 
tral property, the circumstance of the cessation of the mothers courses 
must be associated with the father’s will. This is the difference. 

2. Thus Vishnu declares : “ Whqn a father separates his sons 
from himself, his will regulates the division of his own acquired wealth.” 

3. But in regard to ancestral property, Gautama says : “ After the 
[demise of the] father, let sons share his estate, or while he lives, if 
the mother be past child-bearing, and he desire partition.” 

4. It should not be argued that this text of Gautama is also ap- 
plicable to a fathers own acquired property ; for if it be alleged that 
partition of the father’s acquired wealth takes place indeed on the 
cessation, of the mother s courses, it would follow that the text [of 
Gautama] which declares : “A son begotten after partition takes exclu- 
sively the wealth of his father ” would be wholly irrelevant ; since no 
■son can -be born on the extinction of the mother’s courses,, 
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5. It must not be asserted, that this last cited text of Gautama 
relates to ancestral property, and is consequently not irrelevant, for 
supposing such to be the case, a son born after partition, would, he 
debarred from participation in the ancestral property, and consequently 
deprived of subsistence. : which is forbidden, by the text, declaring 
“ They who are born, and they who are yet unbegotten, and they who 
are actually in the womb, all require the means of support and the 
dissipation of their hereditary maintenance is censured” 

. * 

C. Nor should it he said that the son begotten after partition 
would not be deprived of subsistence, since he would he entitled after 
his father’s death to that share of the ancestral property, which had 
been taken by him, for supposing the father to have dissipated the 
whole of such property, the son would inevitably be deprived of sub- 
sistence. 

7. The fact then is, that this text of Vishnu : “ When a father 
separates his sons from himself, his will regulates the division of his 
own acquired "wealth,” is useful, as shewing, that the fathers will is 
absolute in regard to the division of this wealth, and accordingly, that 
the text of Gautama which exhibits the coneomitaney of the cessation 
of the mother’s courses with the will of the father, is strictly applica- 
ble to ancestral property. This is correct. 

8. Hence in a partition made by a father of liis own acquired 
wealth, he may take as much of it as he pleases, and divide the re- 
mainder among his sons according to the text of Vishnu already 
quoted, and the following text of Harifca : “A father, during his life, dis- 
tributing his property, may retire to the forest, or enter into the order, 
suitable to an aged man ; or he may remain at home having distributed 
small allotments, and keeping a greater portion. Should he become 
indigent, he may take back from them.” 

% 

9. “The order suitable to an aged man: That is, retirement, 

10. “Should he become indigent:” Meaning, should he have 
spent the whole of his wealth. 

11. If a father should give to any one of his sons a greater share, 

by reason of his good qualities, or of his piety, or of his having a 
numerous family, or of his incapacity, such a distribution is authorized 
bylaw. ' 

12. Narada says: “For such as have been separated by their 
father with equal, greater or less allotments of wealth, that is a lawful 
distribution : for the father is lord of all.” 

IS* “ Lord That is, possessed of the power to alienate at plea- 
sure: consequently, this text relates to property .acquired by a father 
himself, by ..t'easbh.pfthe. impossibility, of the. existence of such a power 
as above described, in regard fo ancestral wealth* ' 
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14*. A Either must not however, while afflicted by sickness ol 
disorder, or labouring under distraction of mind, or inflamed with 
anger, or influenced by partiality for the son of a favourite wife, dis- 
tribute a less or greater share to one of his sons, without the existence 
of any of the causes abovementioned : for the tex t of Narada declares, 

“ A Either who is afflicted with disease, or influenced by wrath, or whose 
mind is engrossed by a beloved object, or who acts otherwise than the 
law permits, has no power in the distribution of the estate. 

15. “ Engrossed by a beloved object:” Such as excessive partiality, 

for the son of a favourite wife. 

10. But when a father makes a partition of the ancestral property, 
lie may take two shares for himself, and allot to each of his sons a 
single share: for the text of Vrhaspatl which declares, "The Either 
may himself take two shares at a partition made in his life-time,” relates 
to ancestral wealth. 

17. It must not be -supposed that, this text refers to the father's 
own wealth, since it would contradict the texts of Vishnu and the 
rest, which declare, that what a father may in such case take, depends 
entirely upon his own will ; and as he may take a greater or less share, 
at his pleasure, the restriction of two shares only, would be useless. 

18. A Either has not the power to make an unequal distribution 
of ancestral property, consisting either of land or a corrody, or slaves, 
-even though any of the causes beforementioned namely, the superior 
qualifications of one particular son, &c. should exist, and the text of 
YSjnavalkya, which declares : “ The ownership of father and son is the 
same in land, which was acquired by his father, or in a corrody, or in 
chattels,” is intended to restrain the exercise of the father’s will; for 
(although contrary to the received opinion) [of equal ownership between 
father and son] it is impossible that, as long as the father, the owner 
of the ancestral property, continues to survive, Ills sons should have 
ownership therein. 

19. But the father possesses a power in regard to ancestral pro- 
perty, other than land (and the descriptions abovementioned,) such as 
pearls, gems, similar to that which he has in the disposal of his own 
acquired wealth. Yajuavalkya declares : “ The father is master of the 
gems, pearls and corals, and of all [other moveable property:] but 
neither the father, nor the grandfather, is so, of the whole immoveable 
estate” 

_ 20. Here, by the specification in the first instance, of (jem#, pearls 
tmd corah, and afterwards by the use of the word alL gold and other 
effects, exclusive of the three descriptions of property^ consisting of 
land, &c. are intended. The word whole , again, which occurs intlie 
second portion of the above text, is made use of for the purpose of 
showing, that a prohibition does not exist against a gift of immoveable 
property, not incompatible with the due support oflhc family. Thus 
it is .stated in the D$ya-BMga* 
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21. In like manner, a father may at him pleasure, allot to Ills soil 
the deduction, of a twentieth from his own acquired -wealth, or the 
ancestral property. Yajhavalkya says : “If a father make a partition, 
Jet him separate liis sous at pleasure, and either dismiss the eldest with 
the best share, or if he choose, all may bo equal sharers.”- — Here the 
first half of this text relates to a fathers own acquired wealth, and the 
last refers to ancestral property. This is the opinion stated in the 
DSya-BhSga. 

22. When a father makes a partition of his own acquired property, 
lie .should give a share equal to the share of a, son to such of his wives, 
as are destitute of male issue. A text of Yyasa declares : “ Even child- 
less wives of the father, are pronounced equal sharers.” 

2d. The expression “ of the father” in the sixth case serves to 
denote, that this distribution is made by him: for it will be hereafter 
stated, that step-mothers are not entitled to shares, at a partition made 
by sons. 

24. This donation of equal shares occurs, where no peculiar pro- 
perty has been bestowed on a wife, by her husband and the rest. So 
Y<ijnavalkya says: “If he make the allotments equal, his wives, to 
whom no separate property has been given by their husbands or their 
father-in-law, must be rendered partakers of like portions.” 

25. Where peculiar property has been bestowed on some of the 
wives, the other wives destitute of male issue, must be rendered by the 
father partakers of wealth, to the same amount. 

26 . But where such peculiar property lias not been given, then 
they must be rendered equal sharers with the sons. This is the law 
in the case, where the sons are made equal sharers. - 

27. According to the opinion of the Mirras, where a father has 
allotted lesser shares to his sons, ;;nd reserved the greater portion for 
himself, equal shares must be made up to his wives from his qwn 
portion. 

28. In the ease however of peculiar property having been given, 
[to all the wives,] then they will only receive half a share by the rule 
of analogy, observed in the case of a superseded wife, who has received 
peculiar property, and who is entitled to receive only half the gratuity 
{otherwise] given to a wife on her supersession. 

29. So the text of Yajiiavalkya : " To a woman, whose husband 
marries a second wife, let him give an equal sum, as a compensation, for 
the supersession, provided no separate property have been bestowed on 
her : but if any have been assigned, let him allot half. , 

'/30.- 1 Ifhe wealth which is bestowed , on. a ; first ; wife, by a man 
desirous of marrying a second, is termed a. gift -of supersession, for the 
•. object of it is to contract a second marriage* : . : : 
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31. As much, as has been given to a second wile, so much should 
he bestowed oil the first wife. This Is the meaning, and conformable- 
to the opinion of the Daya^Bhaga. The Micras however assert, that 
when peculiar property has been besto wed, then there is no gift of a 
half share, since it is unathorized by any text 

32. The son of a Qudm, by a female slave, may at the will of his 
father, be rendered an equal sharer with the son, born of his wedded 
wife. On the decease of his father, he is entitled to half a share ; — in 
default of such a brother, and of a daughters son, he is entitled to the 
whole of his fathers wealth : but if there be a daughter’s son, ho must 
be an equal sharer with hum 

S3. Thus Yaiiiavalkya declares: “ Even a son begotten by a 
OMra on a female slave, may bike a share by the father’s choice : but 
if the father be dead,, the brethren should make him partake of the 
moiety of a share-: and one who lias no brothers, may inherit the 
whole property in default of daughters sons/’ 

34. "By the father’s choice; 3 * 5 ’ That is, at his pleasure. 

35. “ In default of daughter’s sons But if there be a daughter’s 
son, then the son of the QudrS will be entitled to participate equally 
with him. The participation is in this case equal, according to the 
rule by which it is thus settled, when no specification exists to the 
contrary. It is so stated in the Daya-Bhaga. 


CHAPTER VU. 


PARTITION BI BROTHERS, AFTER THE FATHER'S DECEASE.. 


1. Partition by brothers is not lawful during the life-time of the 
mother, notwithstanding ownership of wealth is vested in them on, the 
decease of the father. The text of Mann, “After the [death of the] 
father and the mother, the brethren, being assembled, must divide 
equally the paternal estate : for they have not power over it, while 
their parents live,”* indicates, that partition should take place after 
the death of the mother. 

2. If however a partition be .made during the life-time of the 
mother, then she must be made an equal sharer with her own sons, 
according to the text [of Y rliaspati] which declares, that the mother 
should on the decease of her husband be made an equal sharer with 
her. sons/’ ■ 

3. Here since the term mother relates to the natural parent, the 

step-mother does not participate, but she must be maintained with 

food and raiment. , , . 
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4 In like, manner, in a partition about to be made of fclie grand- 
fathers wealth by grandsons, the grandmother must be made an equal 
sharer. By the expression “similar to mothers” in. the text, “AH 
grandmothers are pronounced similar to mothers/' it is shewn, that as 
the mother is entitled to an equal share in a partition, of her husband’s 
wealth, made by her own sons, so in a partition about to be made of 
the grandfather’s wealth by grandsons, the grandmother has an equal 
share with them. 

5. In this instance like wise the contemporary wives of the grand- 
mother are not entitled to participate ; they need only be maintained. 

6. For the reason above stated, (§ S) the term grandmother refers 
exclusively to the natural parent of the father. This is the received 
opinion : although in fact, considering the use of the words “all” and 
“grandmothers,” (in the plural number) in the text above quoted, it is 
reasonable, that the contemporary wives of the grandmother should be 
allowed to participate. 

7. -But the followers of the Maithila school assert, that the word 
mother in this text of Vrhaspati : “ The mother should on the decease 
of the husband, be made an equal sharer with her sons,” (§ 2) intends 
also the step-mother, in support of which opinion, they adduce the 
following text of that author of the same import : In his default, the 
mother is an equal sharer with her sons ; mothers are equal sharers 
with them, and daughters are entitled to a fourth part.” 

8. “ In his default In default of the father, when a partition is 
about to be made by grandsons. — “The mother” she who lias male 
offspring. — “ Mothers Step-mothers, destitute of male offspring ; all 
these are sharers in equal proportions with their sons. 

9. The sisters also of these sharers must be rendered participators 
to the amount of a fourth share receivable by their brothers respectively, 
for the purpose of marriage. 

10. The followers, however, of the Maithila school assert, that the 
sisters should be made partakers inasmuch, as will suffice for the 
object of their marriage, and according to their opinion also, the con- 
temporary wives of the grandmother are entitled to participate in the 
wealth of their husband. This should be understood. 

11. A partition made by brothers of the same class, is of two 
descriptions ; either with specific deductions, or equal. A text [of Vxhas~ 
pati j declares : “ Partition of two sorts is ordained for co-heirs : one in 
the order of seniority, the other by allotment of equal shares. 

12. “Order of seniority.:” indicates partition by the mode of 
deduction It must not however be supposed that because the mode 
by equal division is more generally practised, and the form by deduc- 
tion seldom observed, that the former is the only mode sanctioned by 
law, and the latter . unauthorized : for a partition by the mode of deduc- 
tion may take place at the will of [younger] brothers by reason of 
greater yeneratiok [for their elder' brother,]; 
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IS. But fclio mode by equal division Is the only one adopted in 
the present age, because younger brothers are no\v-a-days seldom met 
with, who entertain this great veneration, and elder brothers deserving 
of it are [equally] rare. 

14. “ Seniority :” That is, priority of birth among brothers, all 
born of mothers or step-mothers alike by class. A text of Mann declares: 
ee As between sons, bom of wives equal in their class [and] without 
[any other] distinction, there can be no seniority in right of the mother; 
but the seniority ordained by law is according to birth.”* 

15. “ Women equal in their class :” That is, of the same class. 

18. An appointed daughter and a legitimate sou are entitled to 
equal participation. The appointed daughter is not entitled to the 
share of an older brother by reason of priority of birth, for a text of 
Mann declares : f£ But a daughter having been appointed to produce a 
son for her father, and a son [begotten by himself] being afterwards 
born, the division of the heritage must in that case be equal : since there 
is no right of primogeniture for a woman/’f 

17. The deduction of a twentieth takes place only in the case of 
partition among brothers not uterine, but in a partition made among 
brothers of the whole blood alone, the eldest is entitled to two shares. 
Tims V rhaspati declares : “ All sons of regenerate men, born of w omen 
alike by class, should share alike, after giving a deduction to the 
eldest” 

18. u Women alike by class ” Meaning, where there are several 
of them. — Since the mention of a deduction occurs in this text with 
respect to “ sons born of [different] women alike by class,” therefore, 
what has been declared regarding the eldest taking two shares, by that 
part of the text of Manu,t which says : " Let the eldest take a double 
share,” and also by the text of Gautama : “ Let the first born have a. 
double share,” must be understood to apply to the case of a partition 
made among uterine brothers alone, according to the principle which 
admits of a special provision, limiting the operation of a general rule. 

19. Further, since the above cited text [of Vrhaspati] specifies 
" women alike by class,” Brahman a and other sons born of women of 
different tribes are entitled in their due order, to four, three, two and 
one share. Thus Manu declares: “ Let the son of the Brahman i. take 
four parts ; the soil of the Kshfit-riya three; let the son of the Vak;ya 
have two parts: lob the son of the Qiulra take a single part [if he be 
virtuous.] § 

20. A QudvS is entitled to one share, because he is bound to per- 
form. certain religious initiatory ceremonies, after the birth of his son. 


7 Maim 9. 134. 
§ Mann 9. 153, 


* Manu 9. 125. 
% Manu 9. 117, 
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21. The term “regenerate,” in tlie above quoted' text of Vrhas- 
pati, (§ 17) is merely illustrative ; consequently the deduction of a 
twentieth, and the other, [namely the double share] take place even in 
favour [of the eldest son] of a Qfidra, who is equally entitled to a larger 
share, since he, without distinction, confers benefits by delivering his 
father from the hell, named Put. 

22. Therefore the text of M'anu, which declares : “ For a Qfidra 
is ordained a wife of his own class and no other : all produced by her 
shall have equal shares, though she have a hundred sons,” should be 
considered as prohibiting the marriage of a Cudra with a woman of a 
different class, and declared for the purpose of forbidding an unequal 
distinction by reason of difference of class ; — not as prohibiting the 
deduction of a twentieth, fee. This is considered to be right, 

23. In a partition made between legitimate and adopted sons, 
the legitimate son has two shares, and the adopted sons, who are of the 
same class with the father, take one share ; but adopted sons belong- 
ing to an inferior class, are not entitled to any share. — They need only 
be supported with food and raiment. 

24. Nfeda- declares : “ All these sons are pronounced heirs of a 
man, who has no legitimate issue by himself begotten, but should a 
true legitimate son be afterwards born, they have no right of primoge- 
niture. Such among them gs are of equal class, [with the father,] shall 
have a third part as their allotment; but those of a lower tribe must 
live dependent on him, supplied with food and raiment. 

25. “Heirs:” That is, partakers of the father’s whole estate.— 
“Such among them:” Meaning, such sons as are of equal class [with 
the father.] 

26. A partition should be made by sons of the wealth of their 
deceased father, which remains alter discharging his debts ; or with 
the consent of the creditors, the partition may take place first, and the 
debts be afterwards discharged. 

27. Naracia declares : “ What remains of the paternal inheritance 
over and above the father’s obligations, and after payment of his debts, 
maybe divided by the brethren: so that their father continue not a 
; debtor.” 

28. Here from the expression, “ So that the father remain not a 
debtor,” it appears, that the debts may be cleared off subsequent to the 
partition : otherwise, it would be unmeaning. 

29: In like manner, whatever excess has been expended by one 
brother, in consequence of his having a large family, should not be taken 
into account at the time of the partition. But a partition should be 
made of the wealth, which -i* actually forthcoming. 
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SO. The text of Narada declares : " Among unseparated kinsmen, 
let not one restore what has been expended. A partition should take 
place of the visible wealth, corrected for income and expenditure/' 

31. From the use of the particle [" va/ ? ] in this text, the mean- 
ing of the word strictly is intended to be conveyed. Consequently, 
having compared the amount of the wealth, which had accumulated at 
a time when no partition had taken place, with the amount expended, 
a division should be made of the balance actually remaining. 

82. Yyasa has declared, that the initiatory ceremonies of unin- 
itiated brothers and sisters, should be performed from the paternal 
•wealth: "Uninitiated brothers should be initiated from the hither’s 
wealth by those elder brothers, for whom the ceremonies have been 
already performed/’ and the sisters should also be disposed of in mar- 
riage ; if there be no wealth of the father, they must be initiated at 
the expence of their brothers. A text of Narada recites : " If no wealth 
of the father exist, the ceremonies must without fail be defrayed by 
brothers already initiated, contributing funds out of their own por- 
tions/’ 


CHAPTER YIIL 


ON THE DISTRIBUTION OF EFFECTS CONCEALED. 


1. The partition of effects concealed by some one parcener at the 
time of partition, and subsequently discovered, is next declared. 

2. On this subject the following text of Mann occurs : " When 
all the debts and wealth have been justly ‘distributed according to 
law, any thing which may be afterwards discovered, shall be subject 
to an e<Jual distribution.” — The distribu tion of such concealed effect 
with the concealer, should be exactly conformable to that, which had 
been before made. A less share is not to be given to him by reason 
of his concealment, nor is he on that account to be altogether excluded 
from participation : This is the meaning of, “ shall be subject to an 
equal distribution.” It is not intended by the text, that all shall 
share equally in the concealed effect, as there exists not any reason for 
the prohibition of the deduction of a twentieth, and it would more- 
over follow, that the Brahmana and Kshatriya sons would participate 
equally. Thus K£ty%ana declares: "Effects which are withheld by 
by them from each other, and property which has been ill distributed, 
being subsequently discovered, let them divide in equal shares.” So 
Bhrgu has ordained. 

1 8. " Subsequently discovered By this it is shown, that parti- 
tion is to take place of the concealed effects alone, and not that a 
second partition is to be made, of what has already been once, divided. 
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5 . Property which has been ill distributed Intending that pro- 
perty, of which a distribution has been made contrary to law,* — through 
error and the like, must be again divided according to law, for that 
part of the text of Mann* which declares : 41 Once is the partition of 
inheritance made” is intended to forbid a second partition after the 
first has been legally made. It is therefore determined, that the divi- 
sion of ' concealed property must be made with the person, who con- 
cealed it, as has already been declared. 


CHAPTER IX. 


ON THE ALLOTMENT OP A SHAKE TO A CO-PA ROENH 11 RETURNING 

PRONE ABROAD. 

1. Vrbaspoti. declares: "Whether partition have or have not 
been made, whenever an heir appears, he shall receive a share of what- 
ever common property there is.” 

2. “ An heir An inheritor. 

3. “ Common property Common to all. 

4. Further. “ Be it debt, or a writing, or house or field, which 

descended from his paternal ancestor, he shall take his due share of it, 
when he comes, even though he have been long absent ” *. 

5. By this it is not meant, that lie alone shall take his due share 
of it, but that his descendants, (who are Sapindas) down to the seventh 
degree, shall also take their shares,— as the same author has declared : 
“ If a man leave the common family and reside in another country, Ids 
share must no doubt be given to his male descendants, when they re- 
turn. Be the descendant, third, fifth or even seventh in degree, he shall 
receive his hereditary allotment on proof of his birth and name. To the 
lineal descendants, when they appear of that man, whom the neigh- 
bours and old inhabitants know by tradition to be the proprietor, the 
land must be surrended by his kinsmen.”, 

6. “ Old inhabitants Meaning cognates. 

7* “ Neighbours Those residing in the vicinity* 

8. “ Land This expression is merely used figuratively for any 
description of common property, 

9. Therefore, it is a settled point, that one who travelled in a 
foreign country, at a period when no partition had taken place, and re- 
turned after a long lapse of time, as well as his descendants, as far as 
the seventh in degree, after they shall have made themselves .recognized 
by the elder inhabitants and neighbours, shall obtain a lawful share of 
the heritable wealth. 
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30. This is the law relative to the allotment of a share to a 
parcener, who had journeyed into a strange land. 

11. But descendants only, as far as the fourth degree of one, 
who had remained all along in bis own country, are entitled to share 
his wealth, for it has been formerly declared, that the fifth in descent 
and the rest confer no benefits on a deceased owner, since they are not 
competent to present funeral oblations to him at solemn obsequies. 


CHAPTER X, 


ON PARTITION BETWEEN SONS BORN OE THE SAME MOTHER, 
BUT OF DIFFERENT FATHERS. 


1. Vishnu says : “ If there are two sons begotten by two fathers, 
but born of the same mother, let each of them take that which was the 
father's property and not tine other.” Let the son take the wealth of 
him, from whose soever seed lie is produced, and not the other, that is, 
the son born from another's seed should not take it. Such is the mean- 
mg. 

2. The law regarding equal participation, &e., does not therefore 
apply to this case. 

3. In like manner, in a partition by sons of this description, let 
each son take, (exclusively of the other ;) of the wealth of their mother, 
what, was given to her, by their fathers respectively, according to the 
text, of N&rada which declares : <f If two sons begotten by different 
fathers contend for the wealth of the woman, let each of them take 
that which was his father’s property and not the .other.” 

4. In. the case however of an acquisition made exclusively by the 
mother, the participation is equal. 


CHAPTER XL 


ON THE POWER OF ONE PARCENER TO MAKE A DONATION OR 
OTHER; ALIENATION OF JOINT PROPERTY. 


1. Some maintain, that a gift cannot be made by one [parcener] 
of joint property, a prohibition against such transfer being contained in 
this text : [of Yrhaspati] “ The prohibition of giving away, is declared 
to be eight-fold : A man shall not give joint property, nor his son, nor his 
wife, nor a pledge, nor all his wealth, nor a deposit, nor a thing borrowed 
for use, nor what he has promised to another and they have further 
deduced the want of the right of one parcener -to make a gift of the 
whole immoveable estate, or of what is common to the family, from the. 
two following texts of Vy£sa : “ a single parcener may not without the 

o 2- ' 
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consent of the rest make a sale or gift of trie whole immoveable estate, 
nor of what is common to the family.” — “ Separated kinsmen, as those 
who are unseparated, cave equal in respect of immoveables ; for one 
has not the power over the whole, to give, mortgage or sell it,” 

2. The opinion held by those, who maintain the invalidity of a 
gift or sale, [of joint property,] at the will of one parcener, is ground- 
ed on the doctrine, that co-parceners possess a general property in the 
estate : — in fact, that all of them have a right to the whole estate. This 
opinion is incorrect ; for it has been rejected by the author of the DSya- 
BMga, as unsupported, by authority. 

3. Accordingly, the author of the DSya-Bh%a, having cited the 
texts of Yyasa, for the purpose of refutation, and taken up the argu- 
ment maintained from those texts by those of the opposite opinion, 
namely, the want of authority of any single parcener to make a gift, 
says : " t£ For here also as in the case of other goods, there equally exists 
a property consisting in the power of disposal at pleasure,” and adds 
“ But the texts of VySsa exhibiting a prohibition are intended to show 
a moral offence : since the family is distressed by a sale, gift or other 
transfer, which argues a disposition in the person to make an ill use 
of his power as owner. They are not meant to invalidate the sale or 
other transfer.” This is determined. 

4. “ As in the case of other goods Meaning goods, which 
are not common. 

5. “ Here also “ In the very instance of land held in common.” 

6. “ Equally exists Intending that there is no distinction of 
ownership. 

7. Since therefore there is no general property of parceners in 
the whole estate, it is fallacious tp suppose, that a plurality of owners 
constitutes community, and community must therefore be considered 
as meaning the state of not being separated. For as propriety exists 
in the common property, even before partition, there is nothing to 
prevent the gift or other alienation by a parcener of his own share, 
even at that time. This is the opinion entertained by the author of 
the D%a~Bhaga, who maintains a partial right to a certain portion 
[of the estate ascertainable by partition] vested in each individual 
owner. Accordingly Nevada says: “When there are many persons 
sprung from one man, who have duties apart and are separate in busi- 
ness, and character, if they be not accordant in affairs, should they 
give or sell their own shares, they do all that as they please, for they 
are masters of their own wealth,” and thereby, shows that in trans- 
actions about to be concluded by one parcener, he has the power to 
give or otherwise dispose of his own share, without the consent of 
the rest. 

8. It should not be said, that this text refers to a state of sepa- 
ration, for since the want of ownership [by one parcener in the portion 
allotted to another] is in that case clearly determined, the consent of 
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either to the transactions of the other, is totally out of the question. 
Such being the case, the text [of Vrhaspati above cited] which enu- 
merates common property as not being a subject of donation, must be 
considered merely in the light of a prohibition, and not as meant to 
invalidate the transfer.— It is thus stated in the Smrfci Sagara and 
other books. 

9. Therefore, a gift by a parcener of his own share of the common 
property is valid, whether such gift have been made antecedent, or 
subsequent to partition. 


CHAPTER XI l 

ON SLAVERY. 


SECTION l. 

DcwH'i'ptiOiifi of £)7/{r/v?. 


1. The debt incurred by a slave for the support of the family of 
his master, while in a foreign country, or elsewhere, must be entirely 
discharged by the master. Mann says : “ Whatever contract a depen- 
dent may conclude for the benefit of the family, let not his master, 
whether in his own or in a foreign country rescind.”* 

2. " A dependent A slave. 

3. “ Contract debt, &e ” Slaves are of fifteen descriptions and 
are thus described by Narada : “ One born [of a female slave] in the 
house of her master ; one bought ; one received [by donation ;] one hi- 
herited [from ancestors ;] one maintained in a famine ; one pledged by 
a former master ; one relieved from a great debt ; one made* captive in 
war ; a slave won in a stake ; one who has offered himself in this form, 
" I am thine an apostate from religious mendicity ; a slave for a sti- 
pulated time : one maintained in consideration of service ; a slave for 
the sake of this bride ; and one self-sold, are fifteen slaves declared by 
the law.” 

4. "Born, in the house Born of a female slave in the house [of 
her master.] 

5. “ Inherited Succeeded to from ancestors. 

6. " Maintained in a famine By reason of a dearth. 

7. "Pledged by a former master:” Granted as a pledge in 
consideration of a loan. 

8. " One relieved One who has consented to become a slave* 
in consequence of being relieved from a great debt. Such is the 
meaning. . 
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9. tf; I am tlune One who not being the slave of any one, sur- 
renders himself in this form to slavery. 

10. “ An apostate from religious mendicity Abandoning the 
order of SannyfcL 

11. “ Stipulated One who influenced by some motive or other, 
contracts an engagement in this form, I am thine for a certain period. 

12. “Maintained ” One who has consented to become a slave 
even in a time of plenty, for the sake of obtaining a maintenance. 

IS. “A slave for the sake of his bride One who has consented 
to slavery under the influence of desire. Vrhaspati says : “ But the 
man who co-habits with the female slave of another should be con- 
sidered as a slave for the sake of his bride ; he must perform work for 
her master like other slaves, or like servants for pay” 

14. “ Her master The master of the female slave. 

15. Narada declares, as follows, respecting the apostate : from re- 
ligious mendicity : “ The man who is an apostate from religious men- 
dicity, becomes*the slave of the king, giving a pair of cows, and he 
ought never to he emancipated nor purified.” 

16. Those only of the Kshatriya and Yaigya tribe who thus apos- 
tatize, become slaves to the king; but Brghmanas of this description, 
should suffer banishment, in lieu of slavery. Thus KatySyana says : 
“Where men of the three twice-born classes forsake religious mendi- 
city, let the king banish a man of the sacerdotal class, and reduce to 
slavery a man of the military or commercial tribe/’ 

17. The expression “military or commercial” [Ksliatra and Tig} 
appears in the form of a conjunctive compound, and if considered in 
the [accusative or] 2nd case, it becomes the object of the transitive verb. 


SECTION % 


On Emancipation from Slavery . 


1. Of the slaves abovenientioned, the first four : (one born in the 
house, one bought, one received, one inherited,) and the slave self-sold, 
are not of right released from slavery, unless they be emancipated by 
the indulgence of their masters. 

2. “ A slave maintained in a famine,” becomes emancipated on 
repaying what he consumed during the dearth, and on giving a pair of 
oxen. 

3. “ A slave maintained only” is enfranchised by relinquishing 
his maintenance. 

4. K A slave for the sake of his bride,” is emancipated by quit- 
ting her. 

5. “ A slave pledged,” is redeemed from his slavery to the credi- 
tor, on the re-payment of the debt incurred by his [former] master. 
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C. Should any one of these slaves rescue his master from danger 
menacing his life, or from impending peril, lie is entitled to emancipa- 
tion. 

7. Katyayana- declares : “ A free woman, or one who is not a 
slave of the same master, becoming the bride of a slave, also becomes a 
■slave to her husband’s owner, for her husband is her lord, and that lord 
Is subject to a master/' 

S. Here by reason of the connection implied by the term slave, 
the woman is understood to become the female slave uf the master, 
suggested by that term. 

9. The female slave is of two descriptions: first, not luaneipated 
to any one : and secondly, the slave of another. 

10. The woman of the first description becomes simply by her 
marriage with a slave, the female slave of the master of her husband. 

11. The female of the second description becomes a slave with 
her husband’s permission, but not otherwse, 

12. In like manner by parity of reasoning, if a man, not the 
slave of any one, many a female slave, then he becomes a slave to the 
master of his wife. 

13. But should a man, the slave of another, marry with the con- 
sent of his master, he becomes the slave of the master of the female slave. 

14. In like, maimer, if a female slave unite herself in marriage 
with a slave, without her master’s permission, then each remains the 
property of their masters respectively, but their offspring should be 
shared by both owners. 

15. It must not be supposed from the following texts of 'Mann. 
*■ Whatever man, owns a field, if seed, conveyed into it by water or 
wind, should germinate, the plant belongs to the land owner ; the mere 
sower takes not the fruit. — Such is the hnv concerning the offspring of 
vows, and mares, of female camels, goats, and sheep, of slave girls, 
"liens, and milch buffaloes,”* that such offspring belongs exclusively to 
the owner of the female slave; for the female slave therein mentioned, 
refers to one, who has been once married, [and afterwards contracted 
another marriage with the slave of a different owner.] — But the off- 
spring as above described of a female slave [regularly] married, must 
be shared. 


10. Thus is concluded the Compendium of the Law of luheritanc 
by Qri Krslina Tarkalankara Blia.ttacharya. 


rS 




* Ahum, 0. 54 and 5a 
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PREFACE. 


The religious ordinances of the Hindus inculcate the indispen- 
sable necessity that a man should he survived by male offspring’ ibr 
performing his exequial rites and other purposes. In consequence, on 
detect of real legitimate issue, the affiliation, under prescribed rules, of 
a, kinsman or other person is enjoined : and an individual, thus regular- 
ly adopted, acquires the filial rights which attach to the real son. 
This law, peculiar perhaps to the Hindu Code, must often operate 
harshly towards relatives connected by the nearest ties of kindred : 
and it is not surprising, that cases of great importance, involving ques- 
tions as to the legality of an adoption, should, (and they frequently do,) 
arise. 


The admirable translations by Mr. Colebrooke, of the treatise of 
Jlmuta-vShana, and that in the Mit-fikshara, oil the law of inheritance, 
have laid open to all, that important branch of Indian jurisprudence. 
But, though the judicious notes, subjoined to that part of the latter 
treatise, which refers to the succession of adopted sons, afford valuable 
information on many questions of consequence, relative to adoption ; 
still, the want of an. English version of some work of authority, pro- 
fessedly treating, on the subject, and which might exhibit the law of 
adoption fully and connectedly, has been sensibly felt. It was with a 
view to supply this deficiency, that the present publication was undexv 
taken under the authoritative sanction of Mr. Colebrookes advice. 


The Dattaka-Mimansa is the most celebrated work extant on the 
Hindi! law of adoption. Its author, Nanda Pandita, lias attained con- 
siderable literary pre-erninence — an “ excellent and copious”* commen- 
tary by him, on the institutes of Vishnu, denominated the Yaijayanth 
exists in much esteem, and he likewise was the author of a commentary 
on the MMksharS, under the title of PratitSksham. The Datfcaka- 
Mim^nsa, as its name denotes, is an argumentative treatise, or disquisi- 
tion, on the subject of adoption ; and though, from the authors extra- 
vagant affectation of logic, the work is always tedious, and his argu- 
ments often weak and superfluous — and though, the style is frequently 
obscure, and not unrarely inaccurate, — it is on the whole, compiled 
with ability and minute attention, to the subject, and seems not un- 
worthy of the celebrity which it has attained. But whether justly or 
unjustly, the estimation in which it is held, peculiarly suggests its 
selection for the purposes of the present publication. 

The Dattaka-Chaiid rikfi is a more concise treatise, on. the same 
subject, by Devanda-bhatta-, the author of an eminent compilation, of 
law entitled the Smrti-Chandrika. It is a work of authority/ and 
supposed to have been the ground- work of. Nanda. Pandita’s clisquisi- 


* Mr, Colebrooke in ids Preface to t:Le Daya-bhtffa, 
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tlon. The doctrines of the two hooks, vary on some points, and as the 
work is short, it was deemed advisable to include it in the present 
publication,, 

Having said thus much, in explanation of the selection made, the 
Translator would willingly annex some account of the authors, whose 
tracts are now presented in an English dress. With very limited 
opportunity, however, he has failed in ascertaining any particulars, 
relative to them, further than that they are both writers of Southern 
India., Of the Smrti-ChandrikS of Devapdo-bhatta, Mr. Colebrooke 
observes,— Tills excellent treatise of judicature, is of great and almost 
paramount authority, as I am informed, in the countries occupied by 
the Hindu nations of Cravira, Tailinga and Karnfita ; inhabiting the 
greatest part of tho peninsula or Deklian ” — It is not unlikely, that the 
I)at taka-Cixan dvika may have attained equal distinction. 

The method in which Hindu lawyers, (and indeed Hindu writers 
hi general;) treat every subject, is highly uncongenial to European taste r 
and in fact, in order to acquire or retain a correct knowledge of the sub- 
ject, treated on, and the authors peculiar opinions, indistinctly blended, 
as they often are, with those of others, it is necessary to devote much 
attentive application, — generally more, than inclination and leisure 
will admit of being bestowed, by the officers entrusted with the admi- 
nistration of civil justice in India, — The Translator in consequence, in 
the hope of augmenting the general utility of the work, has compiled, 
and added a brief Synopsis or summary of the Hindu law of adoption ; 
in which, it has been attempted to exhibit succinctly, every topic 
practically important. This compilation, of course, possesses no intrinsic 
authority whatsoever. Of the positions, it contains, many are dubious, 
and some may prove erroneous. Still however, it is hoped that, it will 
foe found useful, in directing the attention of judicial officers to the 
■various questions, which may arise in case of adoption — questions, 
which in many instances, would not occur to those, who have not made 
this branch of law, the object of particular study, and which, the na- 
tive officers, on whom the duty of exposition devolves, might igno- 
rantly or wilfully leave unnoticed, or erroneously solved. 

In regard to the lew of inheritance, important distinctions obtain, in 
the doctrines of the Gaura or Bengal, and other schools of law— and this 
difference has given rise to controversial writing, and various tracts, 
professedly treating on that branch of judicature, as received in the 
different schools respectively. — But the case is not the same, in regard 
to the law of adoption. Some difference of opinion, may be indeed 
observed amongst the individual writers on the subject, but it does not 
appear, that any set of dogmas, has been espoused, or •opposed, as the 
peculiar doctrine of any particular school. — The points, on which, any 
difference of opinion obtains, are noted in the Synopsis; and the trans- 
lator has in some instances intimated, what appears to him, the more 
correct and prevailing doctrine. But compiled, as this work has been, 
under circumstances, affording little facility for enquiry or collecting 
information, he has not, from an apprehension. of misleading, attempted 
to debar, or restrict the operation of any particular rule, to the limits 



of any peculiar tract of country. In feet, such precision is scarcely to 
be attained. Every contested question or dubious point, which may 
arise, can only be determined, by reference to the Hindu law-officers ; 
who, in delivering their opinions, would be guided by the law, as gene- 
rally received in the part of India, where the case might arise. Much 
collision, however, of decision, would be obviated, and the accuracy of 
undeviating principles attained, if the opinions, of the subordinate 
Pandits, on any question or point of the nature referred to, were sub- 
mitted for verification, to the Pandit of the Sadr Diwani ‘Adalat. 

The translation, particularly of the more abstruse treatise of Nanda 
Pandita, in many places, unvoidably partakes of the obscurity of the 
original : to render it more intelligible, notes have been occasionally 
introduced : other notes have likewise been added, in illustration of 
particular allusions and rites, and rarely to exhibit variations in the 
reading of the text. It is hoped, that these notes, (they may always 
be passed by others,) will not prove unacceptable to the curious, and 
still less to the Sanscrit reader, whose study of the original treatises, 
particularly in the absence of all commentary, it is presumed, the 
volume now published, is calculated to facilitate. The addition of the 
Synopsis has superseded the necessity, which otherwise would have 
existed, of indicating in notes, on what points the respective treatises 
may differ, and in what respects they may be supported and contra- 
dicted by other authorities. 

Five years have nearly elapsed, from the commencement of the 
translation of the treatises now presented to the public. Its progress 
has always been retarded, and often totally suspended by official avoca- 
tions and other causes. This circumstance, no doubt, has been productive 
of some inaccuracies and omissions, which a continuous application to 
the work, would have obviated. Much labour, however, has been 
bestowed to render the translation correct-, and it is hoped, that on the 
whole, it will be found a faithful version. The Translator is conscious, 
that from a publication, such as that now offered, no literary reputation, 
can be derived, but he indulges in the hope, that the humble merit of 
having devoted to an useful purpose, some hours of occasional leisure, 
will not be denied ; and ample indeed, will he regard the remunera- 
tion of his labour, if this meed be bestowed, or should the present- 
work be found in any degree, to facilitate the dispensation of civil 
justice in India. 

Moxgeer, 1 
1st July, 1819/* j 


* The manuscript of this work, was sent clown from Mongoer, to a friend hi Cal- 
cutta, who kindly undertook to superintend its progress, through the press, in which 
duty he had much experience: to his death, and the change which the pursuits and 
profession of the Translator have undergone, is to be ascribed the great delay with which 
the publication has taken place. 
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A TREATISE ON ADOPTION, 


NANDA PANJUITA. 


SECTION I. 


Adoption and by ivhoni to he observed — By a Woman vjhen 
•valid— By uiiat precept ordained — -What deseriyiilom of Sons to 
be Adopted in ike present age* 


Having prostrated himself before Vin£yakft,* whose two feet 
Subject pro- are to be adored by the world, Nanda Papdita argu- 


posed. 


Topics 

iio.uecl 


mentatively discusses the subject of affiliation. 

By whom; how qualified ; at what time; for what purpose : 

from whom; and who maybe adopted as a son 1 Thai, 
m e a- on w liich former writers have not deliberativeiy treat- 
ed, is fully propounded here. 

8. On tills subject Atri says. “ By a man destitute of a son only, 
Atri quoted to must a substitute for the same, always be adopted ; 
shew that t h e w itli some one resource. (yasmSt tasmit pravatnatas^ 
only is enjoined to f ?f ,f e sake ox tiie funeral cake, water, and solemn 
adopt— and why. rites;' 


ANNOTATIONS. 


S, By a man, &c.] This text is hers translated so as to conform with the interpre- 
tations subsequently given by the author, this will account for the deviation in soma 
parts from the more" obvious sense of the passage. 


2 


o 
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4. A man destitute of a son (aputra,) is one, to whom no son, has 

Term k°rn, or whose son has died: for a text of 

ira” 6i of Atri Qankha oppresses. "One to whom no son has been 
explained. born or whose son has died, having fasted for a son, 

Qanldia. &e. V Another reading recites, “ The impotent man or 

also one whose offspring has died.” 

5, "By a man destitute of a son, &c.” Since it is shewn by this, 

that the being so destitute, is a cause ; in omitting to 
■ t Omission of the adopt a son, an offence even is incurred ; for the pre- 
adopt S ar«nied to cept enjoining the production of a son being positive, 
be an offence and it results that the contravention of it, is the cause of 
authorities in sup- an offence; and on defect of any son in general, ex- 
• port cited. elusion from heaven is declared in this text ; “ Heaven 

awaits not one destitute of a son, &e”* And further in the following 
passage, also, a son in general, is shewn to be the cause of redemption 
from debt. "A BrShmana immediately on being born, is produced a 
debtor in three obligations ; to the holy saints, for the practice of reli- 
gious duties: to the gods, for the performance of sacrifice : to his fore- 
fathers, for offspring. Or he is absolved from, debts who has a son : has 
performed sacrifices : and practises religious duties.” 


The expression 
* only’ in the text 
of Atri meant to 
exclude adoption 
by one having a 
son. 


8, "By a man destitute of a son only.”] The 
incompetency of one having male issue is signified by 
the term " only” in this passage. 


7. By this the word ‘distress’ (iJpat) used by Maim in the follow- 
This elucidatory ing text is explained. "Whom the father or mother 

of the word " dis- during distress, may give as a son, confirming the gift 
tress” ia a text of w itli water, &c”f And it is explained in the same 
1 sTcxplaincd by Planner by Apararka "during distress that is the 
Apararku.‘ ' ‘ adopter having' no son ”t 

8. Or it may be interpreted * during distress’ during a famine 
\nothe” irfer and so forth: as in the Mitaksharkjj "By specifying 

pretafcion as in the distress it is intimated that the son should not be 
Mitakshara notic- given, unless there be distress : this prohibition regards 
cd. the giver.” Accordingly K$ty£yana. " During a season 

of distress the gift or even sale [of a son] may be made : otherwise the 
same must not be done: this is the injunction of the holy institutes*” 


- Both passages here cited are from the Yedas, 

f Maun 9. ICS, cited also at length in. the Mitakshara on inheritance, v. 
Colebrooke’s translation, Ch 9 1. Sec h XI, § 9, and notes where this and other 
explanations are noticed, 

1 % Apararka the author of a commentary on Manu. 
g On inheritance, Tide $mm t Oh* h Sect* XL § 10 mi notes: 
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9. Mann also “A son of any description must be anxiously 
adopted by one who lias none : for the sake of the 
Text of Mann funeral cake, water, and solemn rites ; and for the 
on the subject of celebrity of his name.” He who has no son may appoint 
adoption cited. his daughter in this manner to raise up a son for him, 
etc., &c/ 5 


10. As for the instance, appearing, of the adoption as sons of 
Devaraia and the rest by Yi§vamiti*a, and others, 
although possessing male issue : that from its repug- 
nancy to the revealed law, as contained in passage 
before quoted (v. § 5.) must be understood, (in the 
same manner as the eating the haunch of a dog, and 
so forth,) not to imply the existence of a revelation 
[authorizing the act.*] f 


The indication 
in. scripture of 
sons being adopt- 
ed by persons 
possessed of male 
issue, is not con- 
clusive of a revela- 
tion to that effect* 


Objection, that 
the indication of a 
revelation super- 
sedes that record- 
ed from memory, 
anticipated and 
refuted. 


11. It is not to be argued, that a revelation 
recorded, from recollection, does not supersede the 
indication of a [different] revelation : for it is of 
greater authority being supported by direct passages 
of revealed law, such as : “ Heaven awaits not one 
destitute of male issue y and so forth. 


ANNOTATIONS* 

9. Mann also.] Two texts are here quoted. The first Though also oiled in the 
Dattaka-Chandrika and other works, as from Mauii, is not found in the instil ui-es of 
that author. It may however be from Vrhafc-iVJaim, a work frequently quoted in 
law treatises, but which if extant is very rare. Tlie latter text is from the institutes : 
Its sequel is thus. u [Saying.] The male child who shall be born from her iu wedlock 
shall be mine for the purpose of her forming my obsequies.” Manu, 9. 127. 

10. The adoption as sons of Devaraia and the rest, &c., &c.] On this subject the 
following passage from the Vishnu Panina occurs. "The son of Vicvamitra was 
purm-sepha, a descendant of Bhrgu given by the gods: subsequently ^ he was callqd 
Dev a rat a. And afterwards persons called Madhu-ch c ill urn da, Jaya-krit, Devashcaka, 
Kachclihapa and Harifaka were the [adopted] sons of Vicvamitra.” Vicvamitra was 
born in. the Ksbatriya or military class and by excessive devotion raised himseif to sacer- 
dotal rank. The passage quoted has reference to that period of his life when he had 
become a Erahmana ; 

The eating the haunch of a dog.] It is recorded of Vicvamitra that when perishing 
with hunger lie ate the haunch of a dog. (v. Mann 10. I OS.) It is not however to be 
inferred horn this that there exists a revelation authorizing the act. 

11. ^ It is not to be argued.] The author anticipates that an adversary may allege 
that the instance recorded in scripture of Vicvamitra and others adopting another son 
though possessed of male issue, indicates the prior existence of a revelation authorizing 
the ad: : and that a revelation so indicated is more cogent than the rules of revealed 
law recorded from memory by Atri and Mann in § Z and 9. This objection he refutes. 


* * If- stay be here observed once for all that words os sentences included within 
these marks or brackets [ j are not expressed in the original, hut Inserted by the 
translator to complete the sense of the text- or render it more clear. 

■ 
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12. But, however if you pertinaciously insist on the superior 
But even if a- 1 *- ' agency even of the indication of a revelation, to a 
mitted, the father revelation recorded from memory: then we accede 
having issue, must that a man though possessed of male issue, may adopt 
have the assent of another son with the sanction of such issue: on ac- 
s t f^ e count of the revelation indicated in the following 

passage: " By that which our father recognized we 
, t A revelation to abide. We place you before us, you, we follow, fee” 
5 iuCli0a " Neither should it be urged, that this regards the mak-* 
1 Objection re- ^ n g‘ an e lder son, not the adoption of a son ; for the one 
fated would he invalid if the other, may not he done. It is 

useless to enlarge. 


The word son here used is 


The word Cl sorf 5 
includes tie son 
End grandson of 
E son as appears 
from 


A text of Mama 


son's son and grandson, for 


IS- “ By a man destitute of a son.” 

inclusive also of the 

[through these] the exclusion from heaven, denounced 
in such passages as " Heaven awaits not one destitute 
of a sea” is removed : since it is declared in the text 
subjoined, that the mansions of the happy are attained 
through, the grandson and the other. “ By a son, a 
man conquers worlds : by a son’s son, lie enjoys immor- 
tality : and afterwards by the son of a grandson, he 
reaches the solar abode 


14. Nor can it be alleged that the adoption of a son [though a 
grandson and his son exist-,] is for the sake of the 
Th^as well as f imfirr j obsequies; for from this text it appears, the 

form obsequies , C oi £f two &*> are competent to perform sach rites. 

The son ox a son and the son oi a grandson like 
these the offspring of a brother, fee., fee ”f 


A woman has 
no authority of 
herself to adopt 
ss appears from a 
text of YasLshjha. 


15. ‘By a man destitute of a son/] From the 
masculine gender being here used, it follows that a 
woman is incompetent [to adopt.] Accordingly Yasish- 
tha ordains ; Let not a woman either give, or receive 
a son in adoption : unless with the assent of her hus- 
band/ 5 ” 


"It follows a 1G. From this, the in competency of the widow is 

dow cannot adopt; deduced since the assent of her husband is impossible. 


ANNOTATIONS. 

1% Neither should it be urged that this regards.] The passage quoted is ap- 
parently from the Vedas : but the translator not having succeeded in discovering iL m 
unable to estimate exactly ihe scope or merit of the arguments used. It is difficult to 
suppose that the author means to assert the analogy between investing a younger son 
with seniority and the affiliation of a stranger. To~ reconcile this part .satisfactorily, it 
appears necessary, to assume, that the passage cited, regards the case where a father 
creates as an elder son in preference to his other real sons, one previously adopted. 

* Manu 9. 137. 

f "From the Yishpu Parana v. infra Sect. II. § 80, where this text is completed, 

$ Vasishtha. 15. 4, 
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17. Nor should it be argued, that the assent of the husband is re- 


K or can it- be 
said her indepen- 
dency c o ii i e r s 
such right.. 

bhe. is even de- 
pendent on kins- 
men. 


quisite for & woman, whose husband is living : because 
she is subject to control * bub not so tlis widow, for men- 
tion. being made of woman in general, dependency on 
control is not the cause: and [were it,] her subjection, 
to the- control of kinsmen exists as shewn in the follow- 
ing 1 text : “On default of these the kinsmen, &e.” 


IS. If it is contended; then, that she may adopt a son. with the 
Bia may not. assent of the kinsmen even : it is wrong : for the term 
adopt with, their “ Husband” would become indefinite : and the purpose 
assent. would not he attained. Sow the purpose of the hus- 

band's sanction, is that the filiation, as son of the husband. \y be 
complete, even by means of an adoption, made by the wife. 

19. Accordingly, [as appears,] from this aphorism, (“lastly of the 
g t w , s h a- m °ther, first of the father, &c.”J the connection of the 

dh a "coidinns. C ' son affiliated, through the wife to both, is declared in 
the following compendious rule of Satyashadha: “Of 
the son by marriage : the Eshatriya or wife’s son : the son made : the 
son of an. appointed daughter : the son affiliated through the wile : 
the son of a marriage according to the Asura form : the son of a 
female given as a gratuity, [the relation, of lineage] to both parents 
[obtains.]” Now the connection of lineage to the father, is the filiation 
as his son ; and such filiation proceeds from the sanction only of the 
father ; not from the act of adoption : for the agent of that, in this 
instance, is the wile. 

20. i: ' The son by marriage, ? is the son received with a pregnant 
Explanation of bride (Sahddha.f 4 The son affiliated through the 

his technical wife, 5 is the son demanded by the wile (Stn-yaehita) 
tmns by Savara- or the son obtained through the wife (Stn-saiitaka.) 
svami cited. * The son by a female given as a gratuity/ m one born, 
on a damsel obtained, as a fee at a sacrifice. The rest are obvious. 
Thus expounds Sav&rasvannT ’ \ 

21. And in the case in question, the wife being mentioned as the 
instrumental means, a primary anchor of the act, is 
obtained : for otherwise, one accepted in adoption by 
the wife, being son to such his mother [only], since 
his 


Brora one of 
■which the neces- 
sity of the prior 
sanction of the 
hits baud is infer- 
rible. 


connection, as lineage to her husband, would be 
wanting, his incompetency to perform the funeral rites 
of the husband would result ; and no father existing. 


ANNOTATIONS, 

17. As shewn in the following test] The text alluded to is the following of Yaj- 
fiavalkya : “ The father protects her when a damsel. Tne* husband when married : 
sons iu old age : on default of those kinsmen, a female attains not independence.” 

19. Accordingly as appears from this aphorism.] In the passage from Safyaata- 
dha the term £ pitroil 3 occurs. Tills may either signify f ?o sh>th lathers’ vis., the adop- 
tive' and natural fathers or as translated “to bosh parents” the father and mother. 
To clear the ambiguity and confirm the latter construction, which the author adopts, 
he adduces the other aphorism : “Lastly of the mother, Sc.” 

21. And ia the case in question.] That of the son adopted through the wife. 



HINDU' LAW-BOOKS. 


536 


at li is marriage, and so forth, the paternal family and other particulars 
must of con sequence remain unspecified. 

22. If the case is thus, then the assent of the wife is requisite 
T h e filiation for the husband also ; for the purpose [of such sanc- 
Iiovrevcr of one tion] would be the same ; [as that of the husband 
adopted, oy^ Ike t-o the adoption by the wife]. — This (if alleged) is 
i ke i t'c* ia & co in- wrcm g ? &r in consequence of the superiority of the 
pietc without the husband, by his mere act of adoption, the filiation of 
hmciion of the the adopted, as son of the wife, is complete in the same 
'die- manner as her property, in any other thing accepted 

by the husband. 

Vacbaspati, “ “ Having offered a burnt offering 
(Hutva) with recitation of the holy words, he should 
take an unremote kinsman, &e.” In this text, the 
indeclinable past participle *' Hufcv£/ (Having offered, 
&c\), indicating the government of both verbs, by the 
same agent, being used : the adoption by one only, 
who may offer a burnt offering, (Homa) is valid : 
therefore women, from their disqualification to perform 
such sacrament, are incapable to adopt.” 

24. It must not be argued, that, since under a text of Qaunaka 


Yachaspai i. de- 
clares t lie inabi- 
lity of women to 
adopt from inca- 
pacity to perform 
't iic requisite sa- 
crament. 


Or, if for ibis a 
substitute be ad- 
missible, they can- 
not perform the 
prayers. 


the employment of a priest is according to the ap- 
proved doctrine, the “ Homa” may be completed by 
his intervention : for although that were completed, still 
would the adoption [by the woman] be imperfect, since 
she is not competent to perform the prayers requisite 
for the same. 


25. These (JJaunaka has specified: “And taking him by both 
Which pan- hands, with recitation of the prayer commencing 
jiaka Las sspcci- (“ Devasyatva, &c. :”) having inaudibly repeated the 
fic( h mystical invocation, “ Angad-angat, &c.” having kiss- 

ed the forehead of the child* &e.” 


9 u cl. r as how- 
ever may adopt 
under an express 
passage which re- 
futes Vachcspati, 
who denies their 
power as inca- 
pable of the sa- 
c r a m e n 1 and 
prayers. 


28. Nor does thus the want of power of Qfidras 
follow : for, their ability [to adopt], is obtained from 
an indication [of Law], conclusive to that effect, in 
this passage : “ Of Qudras from amongst those of the 
Qudra classTf By this Vachespati is refuted, who 
says : “ Qudras are incompetent to affiliate a son, from 
their incapacity to perform the sacrament of the 
Homa, and. prayers prescribed for adoption.” 


ANNOTATIONS. 

24. Under a text of ^aunaka.] The part of £aunaka here alluded to, is subse- 
quently cited. v. §. 

25* f< Angad-angat, &c.”] These are the initial words of a passage from the Vedas 
subsequently cited at length. “ Trom my several limbs, &e.” (v. Sect 7, § 7.) 


* V. infra. Beet. 5. § 15. 

t Qaunaka subsequently cited at large, v* Sect 2. § 71 
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27. Since 

But the inabi- 
lity applies to wi- 
dows only, and not 
to women whose 
husbands live ; in 
whose case the 
observance of par- 
ticular solemni- 
ties, may be dis- 
pensed with. 


the [only] power of widows is fixed to be that of 
using property during their lives, it is established 
that they have not power to adopt a son. But it 
must not be affirmed, that it follows that in the same 
manner women also, “whose husbands are living, are 
incompetent : on account of their incapacity to per- 
form the burnt sacrifice, prayers, and so forth. For, 
by the reservation. " unless with the assent of her hus- 
band” ability to perform what is principal [viz., adop- 
tion], being established, from their consequent power 
to perform what is subordinate [viz., those solemnities], the burnt 
sacrament, prayers, and so forth, might be inferred. Therefore, since 
* ten by this passage (“ of women and (JJudras without 

ax prayers”) a dispensation with respect to prayers, is 

established, the adoption [of the 'women in question,] would be valid 
without prayers ; like their acceptance of any chattel 

28. Besides, this part of the text, "unless with the assent of her 
The doctrine of husband,” is an exceptive exemption from the general 

the author further prohibition, contained in the part preceding; “ Let not 
supported. a woman either give, or accept a son;” and in it, the 

assent of the husband is the cause. Therefore, the widow is incom- 
petent [to adopt] ; for, her husband being dead, since his assent is 
impossible, the exemption destitute of the cause [to give it effect], is 
without validity ; and other- means of deducing [her authority,] are 
wanting. Thus the doctrine of every writer is rendered even consistent, 

29. 


Adversary’s ar- 
gument refuted. 


Nor must it be argued, that this being the case, [that is, if 
the widow may not adopt] her exclusion from heaven 
would not be obviated. For that, in the following 
text, is declared by Mann to be removed by devotion 
to pious austerity. <f Like those abstemious men, a virtuous wife 
ascends to heaven, though she have no child ; if after the decease of 
her lord, she devote herself to pious austerity.”* Thus the whole is 
u n exception able. 

One son may 30. " By a man destitute of a son.” From the 

not be adopted, singular number being here used, it follows ; that, 
by more than one the same soil must not be adopted, by two or three 
.lather, persons. 

31. But would not thus, the law as to the son given, and the 
Opponent’s ob- ^est, being * Dvj'fimushyfiyanas/ (or sons of two 
jeetiau mention- fathers) be contradicted ? Accordingly, there is this 
sd: passage of law, in the Prayogap^rijata. fcL Sons given, 

purchased, and the rest, are sons of two fathers. Their marriage 


ANNOTATIONS. 

27. A dispensation with respect to prayers.] Prayers here must be considered, as 
used for the whole of the solemnities. 

31. As was the ease of pringa and Caisira.] The translator Las failed in disco- 
vering the particulars of the case here referred to. 


* Manu, 5. I GO, 
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may not take place in either family; as whs the case of Crlnga and 
Caisira.” 


82. It is not so : for, the state as son of two fathers, imports 
both & natural and an adoptive father ; and the pro- 
hibition regards two adoptive fathers. Thus there is 
no contradiction. 


And refuted,. 


33. The substitute is of eleven descriptions : the son of the wife. 
The substitute an< i the rest, according to a text of Maim which 

for a son" is eleven- recites, “ Sages declare these eleven sons, (the son of 
fold, as shewn by the wife and the rest,) as specified, to be substitutes 
Manu. for the real legitimate son ; for, the obsequies would 

fail (Kriy Slop &i ) . 

34. Of dies,;, those are substitutes by right even, who are 
Offline s^me re ^ er b by containing portions of either, of the lius- 

are substitutes bV band, and wife; and the text, [of Manu] intends a 
inherent r i g li t; , restriction [as to the substitutes not so circumstanced], 
others horn the Again, those who bear not such connection, are sub™ 

aui hontyofa text statutes in virtue of passages of Law. 
m Law. 1 a 


35. For instance: the son of the wife, the son of an appointed 
„ , , daughter, the daughter appointed to be a son, the son of 

Ciass an unmarried daughter (Kanina), the son of a twice mar- 

SiluIliCl tloC tu * -i i * j i 

ned woman, the son received, with, a pregnant onde, 
the son of hidden origin, are principal substitutes, as partaking 
partially of portions [of the pair], from their kindred, in some 
instances, to their mother only, and in others in 
^ Tne second a small degree, to both parents. The son given, the 
ai!5 °’ son bought, the son made, the son self-given (Dattat- 

mu), and the son rejected, are substitutes in virtue of express texts of 
.Law. Now, the term ‘ substitute* is applicable to both classes even. 


ANNOTATIONS. 

S3. Tli© substitute is of sloven descriptions.] The following; is the specification of 
these suceeda neons sous., in their order enumerated, by Manu — The 4 Kshafcriya* or sou 
of the wife by a kinsman. The * DaLirima’ or son given. The c Kritrima* or son made 
— The *' Gudliot parma’ or son of hidden origin — The ‘ Apaviddha* or son deserted 
•—The Kanina 5 or damsel’s son — The 4 Sithdcliia 5 or soil received with a pregnant bride 
—■The 4 Krfra’ cr son b mghfc — The 4 P&uuarbhava* or son of a woman twice-married — 
The 4 SwavandaiiiV or son self-given,—- and the 4 faudra’ or son by a c ^iklrA’ woman.-— 
These technical terms are explained fully in Sir Wm. Jones’ translation uf Manu, 
Chap. 9. verses 158 to 17il — But more extensive information will, be found in Chap., 
L Sect XL of Mr. Cole brook e’s translation of the Mitakshara, and the copious and 
very valuable notes subjoined, 

38. In the same manner as, &£.] Allusion is here made, to an elaborate, and ob- 
scure disquisition on the passage from the Vedas quoied, which forms the 17th topic, 
4th chapter, 1st Book of the Mimansa. It is there proposed, as the subject for 
discussion, whether the passage in question, contains a precept in itself; oris merely 
confirmatory of a precept conveyed, in some other passage. The latter position is de- 
monstrated, to bo the correct one: and it is shewn, in the course of the argument. 


* Manu, 9. ISO, 
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by reason of its frequent- use [in such general sense]; in the same 
manner as in the passage, “ lie places Bricks (Siishti)” the term 
SSrishfi [intends bricks generally]. 

SO, It has been said by Medhatitlii, — e< These cannot' be ' sub- 
Med h at i tlii statutes: a- substitute is supplied on defect of the 
cited/ who denies means of completion of an act commenced. — Now a- 
that adopTed sous son is no such means, for, he h the primary object of 
car. be substitutes. +] ie ac fo 0 f the production of offspring ; Hence the term. 
Puira (son,,) applying even to the son of the wife, and other adoptive 
Though so ca] / sons, the designating these substitutes, is for the sake 
ed," as being sue- of shewing respect to the son of , the body (Aurasa) ; 
codaneous sons. for, the expression f substitute* as current, denotes a 
lesser degree of benefit. To the same extent, as the real son can con- 
fer much benefit, the others are unable.” 

37- This mast be canvassed ; for, the position to he proved, 
Doctrine of being this, that the sons given and the rest are not 
Medhatithi can,- substitutes; the cause assigned, viz., the not being the 
massed. means of completing the act, of the production of 

a son, does not apply to the persons affected by the point to be proved: 
since these, as they already exist, are not liable to be produced. 


ANNOTATIONS, 

that- ( Srklyf occurring in the passage, docs not mean particular bricks, at the laying 
of which, for an altar and so forth, 4 Mantras’ in which that term occurs, are read ; but 
bricks in the general, since the term is frequently used in such general sense. 

86. A substitute is supplied.] The reader is referred to a subsequent note to § 47. 

Means of completion.] The Sanscrit term so rendered is Anga. In the language 
of Logic, it signifies the materials, or means of completing any work. 

37. This must be canvassed.] Narnia Paydita assumes the argument of Medhatitlii 
to be this — A substitute k supplied on defect of rhe means of completing an act 
commenced adopted sons are not substitutes, because a son (real or adopted) being 
the object of the act proposed (viz., the production of a son,) is no completive means 
(either primary or as a substitute). — Accordingly (if this be the meaning of Medh«ttithi), 
he correctly states that the reason assigned, does not apply to the adopted 
sons, or persons affected by the point, to be proved : ns these aireadj' existing, are not 
liable to be produced.— Medhatitlii subjoins “ Hence the term Putra (son) applying 
even to the son of the wife and other adoptive sons, &c. M — This passage gives colour 
to the construction, assumed by Nanda, of the argument of the author mentioned : 
yet, the following syllogism exhibits a preferable, if not, the more obvious sense of the 
argument in question. — A substitute is supplied for the deficient means of an act com- 
menced,- — the son (legitimate), being the object of the act proposed (viz., the producing 
a son), is no such means — Therefore, sons given and the rest cannot be substitutes 
for j he real legitimate son. Narnia however, rests bis refutation of the doctrine of 
Medhatithi, by shewing in the following section, that a son, though not the means 
of completing the production of a son, is however, the means of accomplishing another 
act, and consequently there may be logically a substitute for a son, as such means. 

The persons affected by the point to be proved.] The single Sanscrit term s Paksha* 
is rendered by this circumlocution. In the language of logic it signifies, the party or 
object whose quality and so forth, would be affected by the position “to be proved. 
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88. Again, in the precept, enjoining the production of a son, the 
Ar'l further sou * being the object to be produced, is no means of 
controverted* # " completion. But this is the case in respect to, that 
precept only, not any other precept — For, from pas- 
sages of scripture such, as, (“ or he is absolved from debt who has 
issue, ♦fee” v. § 5.) this precept resulting, c Let him procure absolution 
from debt through a son; it is established, that the son, as being the 
instrumental cause of such absolution, is a means of completion : and 
the instrumentality of the son, is even expressly declared by Maim, 
in this and other passages. “JBv a son, a man conquers worlds «&e ” 
(v, § 13.) 

39. If this be the case: then there may be for the sake of at- 
An objection taining immortality, and the solar abode, a substitute 

disregarded as im- for a grandson, and great grandson— Be it so : we are 
■material. in no- wise ariected. , 

40. Nor does an identity of precept follow, from both, [viz., the 
Argument of precept enjoining the production of a son, and that 

opponent antici* directing the attainment of redemption from debt, 
pated and refuted, through a soil] having a common result : for, in the 
same precept, the two instrumental causes, (connubial intercourse at 
due season, and a son,) and their several effects (a son and redemption 
from debt,) cannot be included : and were they, three contradictory 
things would become two. 

41. Consequently, the son being the instrumental cause, in an 

r , , , act, the object to result from which, is absolution from 

sion°deduceL U " debt : on his failure the son given, and the rest may 
without repugnancy, be substitutes : in the same man- 
ner, as [at a sacrifice] where the f Soma" plant is wanting, the ‘ putika* 
is a substitute. 

42. This even is made obvious, by Mann [who says.] “ For, the 
Supported by obsequies would fair (v. § 38.) Because the failure of 

a passage f r o iu these would ensue ; if on default of a legitimate son, 
Manu. the affiliation of a substitute might not take place. 


ANNOTATIONS. 

40. Nor docs an identity of precept follow.] The author here anticipates an 
argument of an opponent. If the two precepts, from implying the same result, (viz., the 
acquisition of a son), are identical ; the argument of our author in § ‘48, would not bold. 

Three contradictory things would become two.J That is, if the two causes, and their 
two effects, specified in the text, be included in the same precept, they would be blend- 
ed into one cause, and one effect : and in this manner, three contradictory things, 
(vvz,- 3 connubial intercourse at due season, a son and redemption from debt,) would 
become two,— -The two causes and their two effects are enumerated only as three ; 
because the son is mentioned, as the effect of one cause, and the cause of the 
other effect* 

41. Where the Soma plant is wanting, &c.] This is in allusion to the following 
rule in the Vedas.— “ Should he be usable to procure the Soma, let him cut the puti- 
ka.” This rule forms the subject of an elaborate disquisition in the 13th topic/ 3rd 
section of the 6th Book of the Munansa of I aimini. ■ 
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Obsequies- are funeral rites, consisting in presenting oblations of food 
, Xlv l A4,; and water, and so forth. In the same manner by 

Air:, also [ibis said] ; f< For the sake of the funeral 
cake, water and solemn rites” (v. § §| Thus the whole is unim- 
peachable. 

48. 


There is no substitute for mastership, a wife, a son, a coun- 
try, time, fire, the divinity, an act and word. &c. " as 
for also the exclusion of the substitute for a son, by 
this text of Satyfish&lha : that [is propounded by the 
author], after having authorized to one, having no son. 
a substitute for the same, (in such passages as that 
subjoined,) for the sake of obviating, the recital of the 
benediction [therein alluded to]. “ He recited, for 
offspring, that benedictory prayer called “ Jyotisnxnati.” Accordingly, 
there Is this passage of revealed Law. " He, to whom n.o son may 
have been. born, should recite for offspring, the prayer commencing 
Jvotlshmati/ ” 


Prohibition by 
Satyashadha o f 
the" substitute for 
a son, noticed and 
reconciled, as be- 
ing particular : not 
general. 


This opinion of 
the author, con- 
firmed by a parall- 
el instance iu the 
S Ye da. 


44. So In the Samau Veda, in the part treating on father and 
son, after having by such passages as <f The father of 
such a one sacrifices, fee.,” authorized, to one destitute 
of a. son, the substitute for the same : [the subsequent- 
prohibition] is meant to avoid, such particular passages ; 
but not intended to exclude, in every case even, a sub- 
stitute for a son ; for, that would contradict the following and other 
passages of recorded Law : Si A substitute for a son must be adopted.” 
{§ 3-)"“ r ~ ° k® substitutes for the real legitimate sob..” (§ S3.) 

45. It is next deliberated, whether this substitute for a son, who 

tv is ordained, is so, in virtue of, the precept eirioinimy 

Die; dstfion pro- ~ - - * - 1 -- 1 


the production of a son, or that regarding the funeral 
obsequies. For, allusion has been made, as to both ; 
for instance, with respect to the precept to produce a 
son, by the first part of Atri’s text. “ By a man des- 
titute of a son only, a substitute for the same, must 
always he adopted,” — and with respect to the precept regarding funeral 
obsequies, by the concluding part of the same text ; * 4 For the sake of 
the funeral cake, water and solemn rites.” 


posed as to the 
precept in virtue 
of which the sub- 
stitute for a. son 
is ordained. 


ANNOTATIONS. 


43. That [is propounded by the author], after having authorised. &e.j Naada Pan- 
dita assumes that the prohibition, of a substitute for a sou, by Satyashadha, here 
noticed, is only with reference to the particular passage recited, by which, that author 
had previously authorised, such substitute for the particular "purpose therein con- 
templated. 



laid on. of childless, 
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46. Of these positions, the first is not correct : for, there can bo 
Not 'by that, ii0 substitute in virtue of the precept to produce a son ; 

directing the pro- as the son, by reason of being the object to be pro- 
duction of a son. dueecl, is no means of completion. 

47. Neither is the second accurate ; for, a contradiction would be 
Nor that r e - involved. The substitute for a son is ordained ^ for 

gardiug the fuuer- one having no male issue: but not funeral obse- 
ai obsequies. quies performed by such person : and exequial rites, 
the agent of which is a sou, [are ordained]: but there is no pre- 
cept executed by a ‘son, direeti.ng’a substitute on his (the sons) account. 
Nor is there a substitute for an agent. 


48. Or it also maybe affirmed that the substitute is supplied, 
An adversary’s with respect to being an agent, in the performance of 
mode of \eooncii- the act, but not in respect to enjoying the fruit; in 
ing the difficulty the same manner as in the case of the death of either 
anticipated. 0 f the seventeen priests engaged in a sacrifice (Satra), 

a substitute is supplied, with respect to being an agent In the act : so 
also, in the case in question. 


49. This also is wrong; for, the cases are not parallel In the 
And centre instance of the sacrifice, the substitute is for one, by 
verted. C ° a ^ whom an act was commenced: Butin the case pro- 
posed, since the act’s commencement even, (being com- 
pletely non-existent,) is impossible, how can there be a substitute? 
Nor is the commencement of an act, by a substitute, admitted by one 
versed in logic. 


ANNOTATIONS, 

47. A contradiction would be involved, &e.] The translator is far from confident 
that, he can satisfactorily illustrate this very obscure part, of which different readings 
occur. To render it however, at all intelligible, the following maxims of Hindu 
Logic, must be premised— £ There can be no substitute for the agent, or object of an 
act - : but only for is s materials or means of completion: should these, or any of them 
be wanting, a substitute for the same, can be constituted by the agent only. 9 — Now, 
if it is asserted, that, the substitute for a son, is ordained in virtue of a precept direct- 
ins; the performance of obsequies, it must bo affirmed, that, the person, for whose 
sake, the substitute is supplied, and the performer of the obsequies, are the same 
—For, the person, for whose sake, the substitute is supplied, is the individual 
who constitutes the substitute. Now, as an agent only, can constitute a substitute 
for the means of completing his own act ; it follows, that the individual in question, 
would be the agent of the obsequies. But these arc admitted, to be distinct persons ; 
and thus a contradiction would he involved. Accordingly, the author with reason, 
says,*—* The substitute for a son, &c. Moreover, a soul being the agent of the act, 
enjoined in a precept, directing the performance of obseciuies, the author further re- 
futes the doctrine, that a son is ordained, iu virtue of that precept, by adding*, in allu- 
sion to the maxim above specified, “ Nor is there a substitute for an agent .'* * 

48. Or it also may be affirmed that] The author anticipates, that it might be alleged 
in support of the position, which he controverts, that 'a substitute misht^he 
supplied, in virtue of the precept proposed, merely us the performer, of the act 
required ; as m the case alluded to iu the text. 
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50. Or It- may be next alleged tl-ar there is a precept regarding 
Another mode oblations of food, and so forth, performed onlyby one 

anticipated and iMv;ng no son, at Ins own iunerai repast (QrSddlift), 
rejected. taking place during Ills life. In virtue of this only, is 

a substitute [ordained] . This is likewise incorrect : for, if [in this case] 
there might be, the substitute for a son, the precept itself* regarding 
the funeral repast to take place during the life of the indivIdualT woula 
be of no effect. — Besides, himself being the agent, in the performance 
of the funeral repast, taking place during his Jive; the substitute would 
be even for himself, not for the son : since the son [in this case] is not 
the agent. 

51, Therefore, in virtue of the two precepts first mentioned, 
Conclusion, that there can be no substitute for a son. Moreover, the 

in virtue of neither 
of the precepts 
proposed, is a sub- 
stitute ordained, 
supported by an 
argument applica- 
ble to both. 


assigning also as a reason, “For the sake of the fune- 
ral cake, water and solemn rites” (§ 3) would be inap- 
posite ; for, it would not apply, to the person to be 
affected by the point to be proved. It has already 
been said, that exequial rites, performed by the man 
having no son, are not suggested.* 

52. The question is thus solved: “By a sen, a man conquers 
worlds, &e/ ! In virtue of the precept, implied, in this 
and other texts, and supported by confirmatory pas- 
sages, (such as “ Heaven awaits not one destitute of a 
son”) : on failure of the legitimate son, the son of the 
wife, and the rest, are ordained to be, the eleven-fold 


Difficulty sol- 
ved, and a precept 
shown in virtue 
of which a son is 
ordained. 


ANNOTATIONS. 

51. Moreover the assigning also as a reason, drc.'j The following is hazarded as an 
illustration to this obscure part — The author adverting to i I k: text of Atri (§ 3), by 
which the constituting a substitute for a son, by one having no male issue, is enjoined, 
proposed a discussion, in respect to the particular precept, in virtue of which, such 
substitute is ordained ; accordingly, lie suggests and rejects two, viz., that which 
enjoins the production or a son : and that which, dircers the performance of exequial 
rites ; and he here uses an additional argument, to support the rejection. If it be field, 
that the first of these precepts, be that required, then the c Paksha 9 or individual to be 
affected by the point to be proved, is the man wanting a son ; the point to be proved, 
his obligatory production of the same ; and the reason (that used by Atri), ‘ on ac- 
count of exequial rit.es/ If i he second be regarded, as the precept; the e Paksha 5 
and reason would be the same, as in the firm supposition : and the point to be proved, 
Lis obligatory adoption of a substitute. Now it is rule of Logic, that the reason as- 
signed, should bear on the person affected by the point to he proved, and this is not 
the ease in cither of these suppositions. To be so, such person (here the man wanting 
male issue), should be the performer of the exequial rites : but it Inis been shewn that 
he is not. — It is to be feared, that the author's extravagant affectation of logic, has 
here illudcd him into an error. — His argument is good, on a supposition, that the 
reason in question, is logical, or one of the- premises of a syllogism. — It- is obvious* 
however, that it is nor, so, but is rather used as a cause or motive. 

52. In virtue of the precept, iuplied in this and other texts, &e.] The author here 
shews a precept, in virtue of which, the substitute for a son. is ordained; to which, 
none of the objections, made to the two first suggested, apply. —In the first place, in 
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substitutes ; and in the precept alluded to, an act being required, to 
operate intermediately, in completing the state of Heaven, and the son, 
severally, as the effect to be- produced, and the efficient means : it is 
added “ For the sake of the funeral cake, water and solemn rites/ 5 

53, The term ‘always* (§ S) signifies, that in the present case, no 
Import of the definite period is required, as in such cases, as [that 
term * always’ in contemplated in this passage] " The barren woman, in 
Atri’s text shown* the eighth year, is to be superseded.” 

54* The funeral cake] the *' QrSddha 5 or funeral repast. — Water] 
Other terms ex- that is, the presenting water in the two united palms, 
plained and so forth. Solemn rites] meaning, rites in honor 

of the deceased, cremation and the like. These are the cause (hetu) : 

55. The reason, occasioning the adoption, is the cause. This*. 
A distinct affi- & om being used in .the singular number, shows, that 
liation not necss- these ceremonies collectively, are the cause, and not. 
sary, for each exe- individually ; and consequently, the meaning is, that 
quiai ceremony. there is not a distinct affiliation, severally for each ; blit 
one adoption only, on account of the whole : for, on default of a son, 
the failure of the oblation of food, and other rites, is the consequence. 

As confirmed 66. Aecordingly,Manu says “Sages declare these 
hj a phrase, from to be substitutes ; for, the obsequies would fail (kiiyfi- 
a text of Manu. Jop£t).”* Here, this part, " for, the obsequies would 
Which is ex- fail’ 5 is a reason, subjoined on a negative hypothesis ; 
plained* « The meaning is,. — because, if there were no substitute 

for a son, the obsequies would fail.” 

157. Or, there may be this disjunction, [of the compound term, 
Another expo- ‘ kriyfflop£t ;* kriy & + ] alcpSt — alopat, would then be, 
Bition of it' sug- the fifth or ablative case, used after the rejection, of 
gested. the indeclinable past participle, formed by the affix: 

* lyap : 5 The meaning is, — for the sake of preventing a failure. 


ANNOTATIONS, 

the precept, enjoining the conquest of worlds by a son, the son is neither the object 
or the agent : but the means of the act ; therefore, there may be a substitute for a son, 
in virtue of this precept : again, the objection just made to the two precepts, first 
suggested, does not apply to this precept. ^ Here the rihrak&ea’ or person affected by 
the "point to he proved, is the son : that point, that he is an efficient means for the con- 
quest or attainment of Heavens ; the reason, of course as before t and it here, accurate- 
ly applies to the Paksha : that person, and the performer of the exequial rites, being 
identical 

55. This, from being used in the singular number.] Ar.ri has in his text f pin- 
dodaka kriyahetoE* translated, £ for the sake of the funeral cake, water ami solemn, 
rites.’— Here, ‘ hetofi* (‘ for the sake 5 ) is the fifth or ablative case singular, of e hetu 9 
a cause, 

57. Or there may be this disjunction, &c.] In disjoining the compound term. 
* kriy alopat/ occurring in the text of Manu (§ 331 kriya+lopat, or krxya+alopat, may 
be obtained— 3?or, by the rules of orthography ; kriy a lop at would, be equally prodneed. 


* Vide supra, § 32, 



me, i. 


545 


kATT AKA-Mi MA. SUh 


58.. « On 

Though t ii e 
wife, and. ike rest, 
may perform o bse- 
quies : jet, these 
rite s performed 
by them, are not 
so beneficial a s 
those executed by 
a son. 


failure of the son. let the wife 


oe, ate,/' 


although, by 


this and other passages, the capacity of the wife, and 
other [heirs] also, to perform the obsequies, is declared: 
still, it must be unquestionably affirmed, that, from 
the authority of such passages, as this (“ Heaven awaits 
not one destitute of a son"), eke mansions of the happy, 
attainable by obsequies, performed by a son, are not 
acquired by such rites executed by the wife, and the 
rest. For, otherwise, the wife and other heirs, of one 
destitute of male issue, being competent to perform rites, which -would 
be equally effective ; the specification, of failure [of the son], would be 
unmeaning ; as an alternative results, from such equality. 

59. Hence, for the acquisition of some particular Heaven, to be 
Conclusion that attained by obsequies performed by a son, the sub- 
stitute for a son, is indispensable. And, it is said by 
Medhatithi, " Now, as for the assigning there, the first 
gradation to the legitimate son, tihat, is not productive 
of any temporal effect, [but, on account ofj excessive 
spiritual benefit : to the same extent, as the legitimate 
son, can confer much benefit, the others are unable — and 
substitute’ as generally accepted, implies a diminution of benefit.” 

GO. Kriyiilopat.] The c kriyfi’ or act, here alluded to, is from 
Interpretation “"‘kriyate/ what is done: — the precept [by which it 
by that author of is enjoined], ' offspring, must be produced/ Let there 
the phrase * kriya- be no omission (lopa), of this. — This precept is per- 
lopai/ cited. emptory : in some manner, or another, it must be ae- 


a substitute for 
son, is necessary 
for a spiritual ef- 
fect. 

Medhatithi on 
this s u b j e c t 
noticed. 


ANNOTATIONS. 

•whether lop at, or alopat, were subjoined to kriya : — that is in the first case, no per- 
mutation yf letters, would take place : and in the second, a single long a would he sub- 
stituted for the final long a of kriya. and initial short a of alopat. Accordingly, the 
author after preferring that mode of construction, by which * lopai* would be read, here 
indicates the other, which would give 5 alopat/ — This latter, is in fact, that adopted by 
tiie scholiasts of Maim. 

Used ^ after the rejection of the indeclinable past participle formed by the affix 
s lyap/j The term * lyap* in the text, is used, to denote the participle, of which it is the 
grammatical affix : its first and last letters are servile. The author alludes, to an emen- 
datory rule of Katyayana. on Punini, 2*3-28 — the result of which, is this, —If a mode 
of expression, composed of an objective or accusative case, and the indeclinable parti- 
ciple ending in c lyap/ might have been used, but is rejected : and the ablative or fifth 
case be adopted ; it "denotes the object to such participle, — Thus, “he sees from the top 
of the house (prasadat)” that is : “ having mounted (aruhya), the top of the house, he 
sees/ 3 ) In the same manner, the author regards the ablative case f alopat/ where, the 
second ^ mode of construing the term kriyjQopafc, occurring in Mann’s text (§ 33), may 
be preferred ; thus, “sages declare, on account, of preventing, a failure of obse- 

quies (kriyAlcpa.t) :’ 3 that is, — c having intended a prevention, of a failure of obsequies 3 
(kriyalopam-ude^ya). 

58. .As an alternative result.] The rites might bs indifferently performed, by the 
son, or wife and other heirs, 

6Gb Kriya yr act, Medhatithi, the author of a commentary on Maim, ex- 
plains the term kriya, occurring* in this plirasc, as signifying the act of acquiring a son. 

* pankiia. The sequel is thus M [The performer of the funeral rites] ; on her default 
the whole brother/' 
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complislied, by the householder. Of the offspring alluded to, the real 
legitimate son is the first in rank ; should such not be acquired, these 
descriptions of sons [that of the wife and the rest], must be resorted 
And canvassed : to” — This interpretation by that author [Medhatitlii] 
either of two alone, must be canvassed. It is said [by him], that, 
meanings attri- the precept directing the adoption of the son given,, 
bated to the au- fulc j the rest, is a substitute for that directing the pro- 
tll0r; creation of a son; or perhaps that the son given, and. 

the rest, are the substitutes for a legitimate son ? 

61. Of these [supposed meanings], the first is not correct : for, the 
The first shown substitute of an act, is forbidden, in the passage “ of 
to be inaccurate, the divinity, fire, a word, an act, fee.” Neither, is the 
The second also, second accurate ; since it would be at variance, with, 
preceding passages [of the same author] ; such as; “ These [the wife's 
son, ancf the rest] cannot be substitutes, &c.” (§36). For, in this 

passage it is declared, there can be no substitute for a son : as a son, 
by reason, of being the object to be produced, is no means of completion. 


02. Therefore, from the term * kriya* (in the expression ‘ kriyalo- 
Correct inter- p&t’], the precept to produce a son cannot be inferred : 
pretatioa of the but on the contrary, funeral rites alone must be tin- 
term ‘kriya 3 derstood ; on account of unity of import with, the 
shown. text of Atri, which expresses : 4tf For the sake of the 

funeral cake, water and solemn rites." It would be useless [to enlarge.] 

63. * Prayatnatas' (resource)]. The affix * tagT of the fifth case, 
Explanation of is used to form this word, for the sake of agreeing in 
Atri’s text re- construction, with the preceding terms tf< yasmat tas- 
Slime( b mat” (with some one) : and consequently the meaning 

is, that by some one resource (or mode) whatsoever, a substitute for a 
son is to be affiliated. — And, although in that text, any resource in ge- 
neral, is men tioned, still, since eleven descriptions of sons have been 
ordained, eleven resources only are recognized. 


ANNOTATIONS. 

This :s contrary to the interpretation of other scholiasts, and general acceptation : ac- 
cording to which, in this and similar passages, it bears its secondary sense of, * obse- 
quies 3 or solemn rites,’ &e. 

By the householder.] The Grilu' or householder, is the second of the orders or stages 
(aqrama), prescribed for the devout. These, are thus enumerated, in Mr. Cole brooked 
translation of the Kosha of Amara Sinlia — 1st. The religious student fBrahmaohari) 
who has received investiture, and is unmarried. — 2d. The householder (Grihl) or 'mar- 
ried man.— 3d, The hermit or anchoret (vanaprasfcha-)— 4th. The mendicant or ascetic 
(Bhikshu), 

63. The meaning is, that, by some one resource, &c.] The author presently will 
appareutlv forget this his interpretation of the term pray atnatas, occurring in Atri’s 
text. In Seek 4*, § 21, he suggests, that, the same word, in a. text of paaunaka, may sig- 
nify * on account of the distress of the adopter’ : viz., the want of male issue. This lie 
confirms by referring to the text of Atri : thereby indicating that the word in question, 
has there, a similar import, 
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64. " Sons of many descriptions, who were made by ancient saints 
cannot now be adopted by men: by reason, of their 
deficiency, of power, &c,” On account of this text of 
Yrhaspati, and because, in this passage, (“ There is no 
adoption, as sons, of those, other than the son given, 
and the legitimate son, &e”) Other sons, are forbidden 


The son given, 
and the real hgf 
timatc son, how- 
ever, are now only 
admitted. 


are 


admitted. 


Term c given 5 
illustrative of 
others on account 
ol‘ a text of Para- 
gara. 


65. The term “ given” is inclusive also, of the son 
made, (kritrima) on account of a text of Paragara, on 
the occasion of treating on the law of the kali, -age, which 
expresses, “ The son of the body, (aurasa).the son of the 
wife, also, the son given, the son made, &c.” 


The mention 
there of the wife’s 
s o n, d o e s n o t 
prove that such, 
son in its techni- 
cal sense may now 
exist. 


66. Nor, is it to be argued from this, that, in the 
kali age, there may be the son of the wife [technically 
so called] : for, such is forbidden, by the mere prohibi- 
tion, against the appointment in that age, [of a wife 
to raise issue to her husband, by another.] 


67. Should it be contended, that, then an option would proceed. 
Contrary argu- from the wife’s son, being ordained, and forbidden 

meat of au adver- [by different authorities]. It is wrong, for many ob~ 
sary anticipated. j actions would be the consequence. 

68. Again, if it be asked, in what light then, the mention of the 
And the men- son, of the wife, in this passage, [must be regarded] ? 

tiou of the expres- We reply, as an epithet of Aurasa, (the son of the 
sion reconciled. body). Accordingly Mann says : “ Him, whom a man 
has begotten on his own wedded wife, let him know to be the first in 
rank, as the son of his body, (Aurasa).” 


SECTION II. 

Who is to he adopted \ 


1, Of these two : the rules regarding the * Dattaka/ or adopted 
Pules regardin'* son, are now propounded. The three points, on this 

the adopted sonf subject, to be considered, are, — who is to be adopted % 
Topics suggest- how qualified % and in what manner ? 
ed. , 

2, As to the first of these points, Qaaunaka has declared ; " tire 
yaaimakaon the adoption of a son, by any Brahmana, must be made 

•subject of the- first from amongst f sapindas’ or kinsmen connected by an 
oblation of food ; or, on failure of these, an ‘ asapinda* 
or one, not so connected, may be adopted: otherwise let him not 
adopt.” 


ANNOTATIONS. 

67. Many objections.! in the original 5 eight 3 occurs ; a definite, for m in- 
definite number. 
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3. “ From amongst £ sapindas’ Tnat is, from amongst such 
Import of the-, kinsmen, extending to the seventh degree inclusive : 

term ‘ sapipda ; an( j the term being used in its general sense, it follows 
who may be otthe — , f rom anion cr suc h kinsmen belonging to the same 

o- e n e r a I or a dmerent general i&mny (gotra;. 
family. 

4. Of these, with respect to the being of the same general family, 
Vrddha Gau- this text of Yxddhu Gautama, is an authority—" The 

tarn a cited as au- sons given, purchased, and the rest, who are adopted, 
thorifry. from those of his own general family, by observance 

of form, acquire the state of lineage (gotratS) [to the adopter]. But 
the relation of sapinda, is not included. 

5. State of lineage (gotrati) [that is, the condition of offspring 
The term “*■<>- (santatitva) ; for, a passage from the Kalikl Purina 

trat&”used,iuter- recites — ■“ Sons given, and the rest, though sprung 
preted. from the seed, of another, yet being duly initiated [by 

the adopter], under his own family name, become sons [of the adoptive 
parent]” — and in the Trikanda or vocabulary, of Amara Sinha, the 
terms * santatif and * gotra; are exhibited with others, as synonyms 
signifying ,J race or lineage.’ 

So. git ion 6. Nor, by the term f gotrat£/ is connection by 

that the term in & ie same general family, declared i for, the declaration 
question m ight would be unnecessary, as that connection is obvious, 
mean connection from the affiliation, taking place only, from amongst 
by family refuted, those of the general family, of the individual himself. 

7- “ But the relation of sapinda is not included’ 5 — By this, 
Import of the in the case of the affiliation, of one not being a 
dose of the text * sapinda/ such connection, as extending to both the 
m § fifth and seventh degrees, is barred. 

8. With respect to the affiliation, of one, belonging to a different 
Authorities as general family, the following passages, severally, from, 
to the adoption of fj ami and Yihat Manu, are authorities. “ A given 
family : son, must never claim the family, and estate oi his 

Man xl and natural father, &e.”* “ Sons given, purchased, and the 
Yihat Maim. rest, retain relation of sapirida, to the natural father, 
as extending to the fifth and seventh degrees : — like this, their general 
family, [which is] also, that of their adopter.” 


ANNOTATIONS. 

4. Th e text of Y had ha Gautama], Mlakanilia, m the Vyavahara-Mavukha 
denies the authenticity of the text quoted. 

5. And in the Trikanda, &c. j In the text, a verse 'from the Trik&$iia is cited 
■at- largo, 

. S* Passages severally, from Manu, and Yxhai Manu]. The authenticity of that 
attributed to Yrhat Manu, is denied in the Yyavahara-Mayukha. 


* Manu &142. This text is subsequently quoted at large, y, infra, Sec. 6 § 6, 



That, which lias been explain^;], is the i a! -a arc ok* 


5 uh or din ate 
S5 propounded. 


[the adoption] 


oo made from this, 


m case, 
the author 


j Caunaka] propounds a subordinate class ; “ on failure,, 


of tl 


oiiese. 


oi these, an f asapinda/ &c ” ‘ On failure 
that is of the s&pindas, or kinsmen connected t-y r.. ; ...ddatiou of food, a. 
person, not so connected (asapinda), must be aff.iuv::.;., 


10, Tliose not sapindas are kinsmen beyond the seventh a: 

"Which inav also tuuI P': rso k b l }° * a ^ ec * 1 at n ^ L -And these also ai 
be sui-divided/ two descriptions: those belonging to the sum-;, 
those belonging to a different general family, 
this also the passages before cited are authorities. 

11. Of what has preceded, this is the abstracted meaning.— 

Result deduced 
from what has 

■preceded. 


H Of 
and. 
Fur 


FsJipinda belonging to the same general family, is 
the first [in rank J : on failure of him, such kinsman of 
a different general family-'. 

12. .Although the “ sapinda.” of a different family, and a person of 
Sapinda of a biie same family, but not a sapirida,” are both, equal 

different family with respect to their severally wanting a quality 
prof era bio to one possessed by the other : still, however, by reason of 
of the same family, propinquity, the individual deriving his claim, from 
not a sapinda. +p e connection as “ sapinda/ 1 is preferable, to him, 
claiming by family ; and hence it is, that though of a different family, 
a- “ sapinda.; 1 even, from the family of the maternal grandfather, must, 
be adopted. 

13. In every ease, on default of a "sapinda” one not related as such, 
is to be adopted: of this description, the kinsman. 


- Deduced result, 
continued. 


allied by a libation of water (Sodaka), to the fourteenth 
degree, being of the same general family, is the near- 


est ; — On failure of him. one not so allied, but of the same general 
family, to the twentjMirst degree ; and on defect of such also, one, not 
belonging to the same general family, and not related as a ‘ sapinda/ 

IF Sakulya has declared this, " Let a regenerate man, being 
^orffrned destitute of male issue, adopt as a son, the offspring of 
Sakulya. * " " a ‘ sapinda’ kinsman : or next in order, the son of one 

of the same general family (sagotra) : on defect of such, 
let him bring up one born in a different general family.” — By the 
expression * sagotra.; 1 those allied by a libation of water (sodaka), and 
belonging to the same general family, are included. — Now, in this text, 
the proximity [in order], of each successively, is particularly shewn. 

15. Vasishtha, also propounds the same — should take an 
Y&sishffia also, unremote kinsman or near relation of a kinsman, 


16. The construction of this passage is thus. He is an unremote 
kinsman, who is both a kinsman, and in; a;; near 
degree; — meaning, a near 'sapinda. —Now; propin- 
quity is of two descriptions,— by belonging to the 

t2 .. 


Illustration of 
the passage cited. 
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family 


-raid by the intervention of few 


Of 



degrees; on failure of such, n da belonging to a different genera, 
family on defect of t: *.> letter Ore, “ ib nun relation of a kinsman ” 
— meaning, of a ‘ sapbyh;’ k::;v ike near relation or * snpi ncia/ — 
being one allied to the ’a air; dm -I kkuseili by libations of water 
Csodakab tart not Ids f ^pinkT Sneii is the import which is 
deduced, 

17. pelationrhi ) also, :ry a Judea to. is of two d:.-^rhkk,:^ ;— 

’ hy -aging to the same general family,' — a::u, by idie 

coiuiauod/ UI ° U huervmikm of few degrees. The first in rank, is the 
fsapinda’ kinsman, of such kinsmen of the man 
hinraff, removed by few degrees, and belonging to the same general 
family, as that person, though not his own sapinda. On defect of 
such, the * sapinda’ of his own ‘ sapinda' kinsmen, being of the same 
general family, though removed by many degrees. — One connected by 
a libation of water, is intended. 


18. If a - < 

And concluded, 
by shewing that 
otic neither . a sa- 
pinda or sagotra, 
is meant, tis an 
object of adop- 
tion, in. the last 
instance, 

Qanklia eked. 

Vasishtha- 


sapinda/, or * sodaka’ relative, cannot be procured, one 
belonging to the same general family, to the twenty- 
first degree, must be adopted : should none such exist, 
a person of a different family, although not asaphula, 
must be adopted; for, the text of Caiikha (§ 2) 
expresses, “or, on failure of these, an 4 a sapinda: 5 " 
and this is indicated by Y&sislitha, [who says,] “But 
if doubt arise, let him set apart like a Cudva, one 
whose kindred are remote.” 


19, He, whoso kinsmen are distant, is c one whose kindred are 
Passage of Ya- remote f the meaning Ts. — one not allied by an origin 
sishtha, quoted, from the same stock, or by the relation of c sapinda; 
in the preceding §, The doubt, alluded to in this passage of Vasishtha, 
explained. regards lineage, disposition, and so forth: it arises 

in the case, of one unconnected as a ‘ sapinda,’ and not sprung from 
the same general family. This is also implied in the passage, 
“ otherwise let him not adopt.” (v. § 2). 


20, Although none other than such as are connected, as * sa* 
pin das’ and not so, can exist : still, since by this sequel 
of the text, (“ of all, and the tribes likewise, in their 
own classes only, not otherwise”'*) those, connected 
as sapiurlas, and not so, are qualified, as being of the 
same class ; both mpindas, and those not . such, who 
do not belong to the same class, are excluded [from ' being adopted]. 
For, they might be inferred as a subordinate class, by the rule of logic 
“ What is not denied, is admitted ” 


In all instances 
of adoption, the 
adopter, and 
adopted, must he 
of : the same class* 


* pauiwtoi subsequently quoted, y. § 74, 
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21. Accordingly, Yfddha Gautama" iV.fekb the participation in 
As is ordained inheritance, of one, nob of the same tribe" thus, — 
by Vrdclha Gau- iC or should one of a different class he taken as a sum, • 
tama. in any instance, let him (the adopter) nob make him 

‘ a share, this is the doctrine of £aunaka ” 

22. Hence, it is established, that one of a dif- 
ferent class cannot be a do ■ bed as a son, 


One of a diiTer- 
ent class cannot 
bo adopted. 


Mtuu indicates 
as much : vrhoso 
expression. e alike 3 
in the text .tore 
cite:], means, of 
the same ciass. 


An apparently 
coni! ie lip.?,; use A 
die same term, b; 
that author, re- 
conciled. 


23. Accordingly Mann. “ He is called a son. 
given, whom fe; few. -w mother affectionately give*, 

as a son., being :>!i A-;. Tjv Alike,] that is, — of the 
wr-int chics: for, a text of the chief of the saints (YajSa- 
valkya) expresses, “ Tins taw h: propounded by me, 
in regard to sons, equally by class.” ■ 

2-i. As for what has been said by Mann himself; 

He is called a. son bought, whom a man. for the sake 
of having .is, me. p arch asm of his father, and mother : 
whether tin Juki be like or unlike/ J t ; this must be in- 


r -L i.O C;.l C'i .h j'k. L\. 


■ unlike, in qualities, not in 


And cor.tvavy 
h’terprelutioiis by 
Hod- At: ki, and 
in tho K&iuatnru 
refuted. 


e net by tribe, biro, by qualities suitable to the family: 
accordingly. & Kshatriya, or a person of any other 
inferior class, may be the son of a. Urahmanab As for 
this interpretation of Medhr/Litki, and one in the 
Kalpataru, a Cudra even is certainly a son, such is 
the meaning A — those both must be rejected, on ac- 
count of their repugnance, both to the passage from Ydjnavalkya before 
cited. (“ This law is propounded by me in regard to sons, equal by 
class") — and the text of Gurkha, which recites, “ [in their own] classes 
only : not otherwise; ! § 

2*>. ‘ r A son self-given, and a son by a Cudra, are the six hums- 
T].i; Cudra son, mm - hut not heirs/” jj — 1 The enumeration by Maim, in 
" 1 1 J this passage, of the sou by it Cudra, as a substitute, 
must be explained, as meaning, that, one procreated 
by a Cudra, on/; female ;davo : but not born in wedlock, 
inasmuch, as he is not a principal son, is a substitute 


prop.) ll a ti C u )) \ 
Mauuj is one horn 
out of wed lark of 
Cudra. parents. 


ANNOTATION. 


2-k As for what, &>?.] TJis #rhc| ir.* copiu*! life § n parly verbatim, from the 
MiiA.kshara, on iuUvicnnee. — Tim reader h .refer rod to CokbrookeA translation, chap. 
I. dec. XI. I 16, aud tho note subjoined. 

55, As fV-r the interpretation of Medkalhki. - : This gloss of Medhatithi. is 
noticed by Mr. Cokbrooke, in his transiaJdcii of the Mitakshara on inheritance. Tide 
poi.:n subjoined to eh. 1, See. XL § 5. in which the text of Mann here cited in § 23, 
is quoted. 

By Myy in i his passage/ j The text, of which part is quoted, in its complete 
st ate* is thus — te The son of a young woman unmarried : the son of a pregnant bride ; 

* % an error of the author or his iransscriber Yrddka Gautama, lias been writ- 
ten i‘or yaiumka. v. infra § 33. 

i Mann 9, 16S- % Harm 9. 17 L i V. Infra, § '74. ji Mann 0, 160., 



HIND U LAW-BOOKS. 


This m supported for the same. For. a text of Yaj si aval ky a expresses 
tv \aj naval kva. - Even a son begotten, by a Cudra on a female shave, 
may take a share by the father's choice. But. if the father be dead, 
the brethren should make him the pirtaker of the moiety of a- share : 
and. the one %vlio has no brothers, may inherit the whole property, in 
default of daughters sons.”* 


Conclusion that' 
tlic ierm ‘alike 5 
means of the same 
class. 


27. Hence, the explanation by Aparavka, of the 
term in question, is only correct ; “ alike, being of the 
same tribe, fee.” Yajfuivalkya also. — “ This Law is 
propounded by me in regard to sous., equal by class/' 


28. How, 
A nephew must 


amongst near sapimla kinsmen of the same ireneral 


family, a brother s son only must be affiliated : and 
he ihvL selected this doctrine is recognized also, by Yijnaiie^vara.f 
for adoption. 

2h. By the position, that. * a brother’s sou only must be affiliated/ 
•j r ;t rmls t.bp the ^ is meant, that the son of a wliole brother only, must 
son^nf a whole be affiliated. Maim declares this : — “ If one. among 
brother: as shewn brothers of the whole blood (ckajata). be possessed, of 
by Maine male issue (putravan), Mann pronounces, that, they all 

are fathers of the same, by moans of that soa/’t 


From the text 
cited, il- is argued s 
n brother camiot 
fee adopted. 


80. In this text, the state 
live lathers, being propounded, 
the objects of adoption follows. 


of brothers, as adep- 
t-heir incapacity to be 


And hr ni hers of 
the half bmo.L 
cannot be hio 
adoptive parents, 
such as there al- 
luded to. 


31. Of the whole blood]. By this expression it 
appears, that, this condition of adoptive fathers allud- 
ed to, applies to those only, begotten by the same 
lather, on the same mother, not to such as are bom of 
a diliereiit father or mother. 


32. Brothers.] From the masculine gender being used, it results 
Thu masculine that brothers, and sisters also, of the ‘whole blood, are 
gender being used not reciprocally the adoptive parents of the son [of any 
sisters arc not m- one of them]: and this conclusion is confirmed by the 


ANNOTATION S. 

a son bought. ; a son by & twice -married woman : a son self-given, and a eon by a 
ybdru, are the six kinsmen: but not- heirs.” — The author obviates the inference, which 
my Id he drawn from this, that a son by a Chora woman, and consequently of the ser- 
vile class, may be a subsidiary son, of his natural father of a superior tribe. 

M, By the mention of two terms. &e.] In the original of the text of Mantr, S£ of 
the whole blood iekaj&ia ) s9 is an epithet of ‘ brothers/ agreeing with that term, in 


* Ycijhavalkya % 384. 185. 

t Author of t he Mitaksliara, vide translation chap. I. on inheritance, Sect. IX § 36, 

% Mann 9. 182. 
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eluded, In this re- 
ciprocal shite of 
adoptive parents. 

Yfddha Gauta- 
ma supports this. 
And eoi: spIc-T civ, 

ter s son’ 1 is ex- 
plained to include 
a brother’s son. 


mention of two terms [in that ?: 


fiVu ' l '> 


tarrui, declares the sairv 
cr s son, is now' 


Yfddha Gau- 


lu the three superior tribes, 
ere [mentioned as] a son.”* 

S3. The expression ' sister's son/ is inclusive of 
the son of a brother also. Renee, this meaning is, 
deduced, that, a brother's son must not be adopted by 
a sister: for, brothers only are mentioned, to be adop- 
tive parents [in the text of Maim § 29], 


“ c Brother’ and 4 son/ when occurring in combination, seve- 
I n Manu’s text m fy r > w ^h * sisters’ and c daughter/ are retained: [the 


other terms being omitted.] ’’“j* Although, by this rule 
of grammar, [the term ' brothers’] may be a compound, 
formed by the retention of one term, and omission of 
an other : and thence, the reciprocal affiliation, by a 
brother and sister, of a sister’s and brother’s son, res- 
pectively. might be inferred : still, those are f ekajata/ 
whose jaia or jati (kind) is the same: for, these words 
with ‘ samanya/ are cited in the dictionary, as sym> 
mimes signifying kind or sort ;} [therefore,] since by 
' ekajata/ the epithet of f brothers/ it is intimated, that, 
those [signified by that term,] are of the same kind, 
the affiliation, by brothers, -who are male, of a brother’s son, and by- 
sisters, who are female, of a sister’s son, would be established. The 
adoption, of a brother’s son by a sister, or a sister’s son by a brother, 
could not take pla.ee, on account of the difference of their kind, in 
being male and female [respectively.] 


(§29), the epithet 
cKajata. signify- 
ing of one kind, 
bars the recipro- 
cal affiliation, by 
brothers and sis- 
ters, of their sons 
respectively, in- 
ferrible by con- 
struing i brothers’ 
as a complex term 
standing for both. 


33. But the single expression 'ekajata/ once uttered, 


sail 


Objection, that 
the term “ ekajata’ 
can not at; once 
import two mean- 
ings over-ruled, by 
dm authority of 
Yijn aue qvara , wh o 
explains m two 


hear two meanings, namely, ' being of the whole blood/ 
and 'being of the same kind’: for, this maxim in logic, 
would be contradicted ; “ A term once uttered, conveys 
ft single meaning/' — Should this objection be made, it 
is wrong : for, the word ' sansrishta/ occurring in the 
following passage, 1ms been explained by Yijhanecvara. 
as signifying, a whole brother*, and re-united as a co- 


gender, case, and rmmheiv 
6 brothers’, and the term f 
is in the nominative case, 


ANNOTATIONS, 

— Tiiese may be the iwo terms aiimkei to 3 or. they may be, 
one’ represented in the original, by i.he wr-rd f ek.Mh',, which 
aud masculine gender, of the singular number. 


35. The word ' sansrislda 1 occurring in the following passage, &e.j The very 
obscure text, of which a portion is cited, is the following of Yajhayalkya, “ A halt 
brother, being again associated, may take the succession, not a half brother, though not 
re-united; but one united (sans rishfca), &o. 9 &c. } &g/ ! — In his gloss on this passage, 


- This passage is a portion of Caunaka’s text cited in § 7&. It may belong how- 
ever to both authors : but it is most likely that in the same manner as in the preceding 
instance; the author has here erroneously substituted the name of "Vrddlia Gautama, 
for that of yminaka. (7. § 21). 

f Panin! 1„ 2* .68. X Dictionary of Amara, Book 1 chap, 1 sect. I. -verse- 9, 
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00 1 , 

distinct senses, a 
word used in a 
text of Yajua- 
valkya. 

case likewise., 
said. 


The ease of two 
brothers, is in- 
cluded b y t h e 
plural number, in 
which, 4 brothers’ 
is expressed. 


parcener : “ . . . . though not rc-nnifced ; but one united 
(sansrishta) [by blood, though not by co-parcenery] 
may obtain the property, and not [exclusively] the 
son of a different mother”* So even, in the present 
Thus, there is no inconsistency. Sufficient has been 


36. The plural number is inclusive also, of the 
dual: for. two are contained in many : and the being 
son of two fathers, is shewn in the following text : “ If 
he be son of two fathers, let him designate both, in 
each distinct oblation of food.” 


87 

The force shewn 
of the word 4 one 1 
used by Maim. 

Who sanctions 
the affiliation of 
the only son, of a. 
single brother. 


“ If one” — that is, * if one even'] By this, where two or more 
are the fathers, the author implies a ‘fortiori, the 
more easy adoption of a, son, by the others, destitute 
of the same: he- does not bar, the affiliation of 
the only son of a single brother : on account of — -the 
cogency of the specification of the term ‘ one; — and. 
the singular number, in the expression £ that son. 1 The 
derivative adjective ‘ putravan 7 possessed of male issue, applies to him, 
of whom, there are, one, two, or more sons. 

88. And bonce, from the sanction of the gift, of an only son ov en, 
in the present case, there is no room, for the applica- 
The prohibition tion of the prohibition, (“Let no man give or accept 

adoption.^ fan °W, ^ &< V 3i . nce ’ a * propounded hi the 
only son' ddesnot sequel oi tins text, assigning the reason r- j* or ne 
refer to the ease [destined] to continue the line of his ancestors,”^) the 
proposed, the yea- continuation, of the line of his ancestors (the father, 
aon not applying, and the rest), is completed, by means of a son, although 


ANNOTATIONS, 

YijfiiiiH'Qvara, the author of the Mitaksharii, holds that the word f united 3 (in the same 
manner us the expression £ not re-united, 3 ) is connected, with both its preceding, and 
following terms : and that, accordingly, in one sense if means, united by blood [ or a 
whole brother, and in the other, (that is, taken as au epithet, of the son of a different 
mother.) it signifies re-united, as a co-parcener : vide Colebrookeds translation of the 
Miiakshara on inheritance — chap. II. Sect, IX § 7. 9. and 10 and notes subjoined. 

37. He does not bar &e,] The author here further supports his position, (in § 3 6). 
and also alluding to the prohibition, in the text below noticed, shews that Maim in jus 
text (§ 29), intimates that an only sou of one brother, may be affiliated by another bro- 
ther ; for, by the singular number in the expression “ that, son” the case of one brother 
having a single son even, is indicated : the term 'pufcravaa 3 applying, as well to a person 
having one son only, as to him, who lias more. 

The derivative adjective e pufcravan 3 ]. This is designated in the original, by the 
affix 4 inahip/ by the subjunction of which to *' puira,* the derivative noon, putravaP 
in its crude state, of which. ; putravan 5 is the inflected nominative case, is formed. Tims 
the ‘up, 3 of c matun/ is redundant: and by. a special rule, the e m 3 becomes, c v, 3 where 
the last vowel of the root, (as in this case,) is the short ft, or h—In Ms illustration of 
this derivative, the author alludes to Papini 5, 3. 94? ; by which rule, it is used to supply 

-^Yajiiavalkya, % 146. : „ . f Yasishfha, 15. 3* 



S2C IF, 


.DA rTAK WAl/ .MM xSA'. 


oonrn'ioB. io two Iwo tilers : it is o^:: 

refers i r i: or-* other 1 


•Asti on .m 


oy. 


iAeSiCLOi 


iL-iutiV A JO '. } 


i 'if i j >: 


i;;e creation cf art ollior’s .. 
C X •: : •;• t : 0 : " ; ( > ■. -)V e’y own ; a ; 


A u d besides. 

/ i _ in ca<3 

A - oys- tb-v SO.i> Ol on..; b.A AlwO Cuiomcrt to both ; — swu;o of 

;s %:::•>!. :v^ j;..-. vwrd [ns q*p:ie.t thereto,] e gift uf a 
daughter hi marriage, is rigarative. 


A i o. feiii.ee 

T h o adopted 
son, however, oi* 
on u brother, may 
not bft ailiiiaieii 
I;v the res i. 


the wo n\ ; put™/ [in. ‘pu travail/ " possessed of male 
issue j in its see so of the real legitimate son, is \>r> 
uuiiy, it is established, that, tln-e designated by that 
term, are sons of that description only : and conse- 
quently it follows, that there is no adoption, [by other 
br- -tn-ri;Aj of tin- suostibiiu-e tvir tiio real sou, made bv a 


41. Since bv the ve r, h 


-,:e roorsent tense, j 


mime I 


Auoy iOl:. Ol 

another si 

310*: bo io. 

depth, or tii c hone 
ot i.lie birth o?‘ a 
brorher’s son. 


existence, ci vi:.o m possess tag male issue, is 

declaroci ; [die o-v; !:: « cm 3.x me.les smm condition, «m 
past and future: and hence, tho benefit, meutiom-d 
in such texts, as (“ should the father see the face of a 
living son. -he; ; does uotaceruo to one brother, by the 
means of the deceased son of another: — neither, in the 
expectation of an unborn son, [of a brother,] must the 
adoption of another, be omitted. 

42. Since, the brothers only, destitute of male issue, would be 

™ , . designated by the pronoun, ‘they’: - ail 5 is added. 

1,6 10100 °. the w jy l a view to obviate [any inference], as to the 

Ma.uu, shewn. want of. relation, ot tae natural father to his own 
son. 

43. As ‘ they’ is a compound, formed by the retention, of one 
0 ? « l!iev » als0 _ term, and omission of others, being resolvable into the 

‘ " ‘ phrase " lie and they (dual and plural)” ; at the desire 
of one, two, or more [Brothers], for male issue, the affiliation of a 
brother’s son, takes place. 

44> ‘ By means of that’.] By him even, by whom, the natural 

„ r . parent becomes the father of male issue, do all the 
4 . •!! 1 ?°Jn” 1 0<jCCr brothers also become so. — ‘ Son’.] From the use of 
t.enui given. the singular number, the relation as son, of one even, 
to many, being declared ; the prohibition, contained in the text, “ Let 
no man give or accept an only son.” is not applicable here : as indeed, 
has beerd already declared. (§ 38). 


ANNOTATIONS, 


a periphrasis, combining a nominative ease, governing the verb wo be/ and in eon* 
.st ruction, with a genitive or locative ease. Thus, * Goman 9 — one of whom there are 
cows. "Brikshaviu,— woody : applied io a place in which there are trees. 



riLVDi:' LAW-BOOKS. 


y.»t> 


Case in point 
of Yciala and 
Bhairava cite d 
irom the Xvaiika- 
purana. 

formerly went t< 


45. And accordingly, in trie K^lika-purapa, an indication of 
Vetala and Bha-irava, sons of Civa, becoming both 
fathers of male issue, by means of the same son. is 
thus found: ‘'The sages said: 'There is no salva- 
tion for one destitute of male issue. This is recogniz- 
ed in the world and Vedas. Vetala and Bh&irava 
t a mountain to perform devotion. Previous to that, 
they were unmarried, and sons of them, are not mentioned, [as having 
been, bom or not born. If sons were born, 0 excellent of the 
regenerate,] we much wish to hear, the particulars concerning them/ 
llnrkamleya replied; 4 salvation is not for one destitute of male 
issue, both in the next world, and in this: 0 excellent saints, 
those, who are fathers of male issue, by means of their own sons, and 
those of brothers, attain heaven. Having in this world attained great 
perfection, when Vetala and Bhairava reached the abode of the great 
deity, they were happy on the hill Kailasa. Then, Oh ! twice-born 
;aien, Nandi* by the order of Civa, as one consoling addressed them, 


ANNOTATIONS. 

45. Qiva.l Or the great deity is mentioned in Mas extract, under Ms names, 
* Sankara/ or the benefactor, and 'Kara 5 or the destroyer. 

The sages said, &c. &c.J It is to be feared that an instance here occurs of literary 
fraud, too commonly practised among Hindu authors, and perhaps those of every na- 
tion, "where the art of printing has not reduced works of authority to an accurate and 
unvarying standard. On collating this pretended extract, from the Kalika-pumna with 
a copy of the original, ii; proves to be artfully mangled and fabricated. Indeed, were 
an extract authentically made from that work, it would fend to establish the converse of 
the position, in favour of which it is adduced. — The following notes will explain these 
assertions : 

And sons of them are not mentioned .] The translator lias supplied from the Ivalika- 
punina what hero follows between these marks [ ], with a view of rendering i he 
passage the more intelligible. This part has been apparently omitted by the author, to 
favour the omissions below noticed. 

Bo Mi in the next, world and in this.] Instead of c pretyachchaelia 3 thus rendered, 
in the copy of the original Kalika-punipa, consulted by the translator, c nischitanch&i,* 
occurs, meaning, c and this is certain/ The circumstance of three copies of the author’s 
work concurring in the former . reading, deterred the translator from adopting the 
latter, which in point of sense, is unquestionably the preferable. 

Attain heaven.] A stanza of the original immediately following here has been 
purposely omitted : It is to this effect “ OK, Brafcnianas, the sages Vetala and Bhairava 
had offspring bom to them. Listen illustrious saints, while I "declare their progeny.” 

Is easily attained.] Here stanzas to the following effect have been purposely omit- 
ted ; — “ One destitute of male issue, beholds the hell named Put. — Hone can escape 
from that, either by religions austerities or devotion : Liberation from it proceeds 
from the production of a son only. Therefore, beget ye sons on the bodies of divine 
females ; your immortality has been produced, by drinking the milk of X at y ay ana :f 
therefore procreate immortal sons on immortal beings : wherefore having in any man- 
ner produced sons from, the bodies of celestial beings, your welfare will quickly 
follow/’ ■ 

We will make one [son] only.] The author by the substitution of. one letter for 
another, has ingeniously produced a sense directly opposite, to that of the Kalika-pu- 
rana. The Datfcaka Mimansa reads ekameva, e [one] only / the original * evameva/ by 
which the sense would be, Ct we will do thus, even.” 


f One of the celestial attendants of 9iva, f A name of the goddess Dnrgru 
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.'m private, iu the following true and ffikiuikivo speed) : lie- said *“ Do 
you sous of Civa, destitute of male issue, exert vourselves Iu the pro- 
duction of a' son. By one to whom a son Is born everywhere salva- 
tion is easily attained/' Markar-dya continued : — < having heard 
these words of Nandi, they became elated in their hearts, and said to 
him : “ we will make one [son] only.” Accordingly Bhairava, at some 
time, copulated with Urvasi, a celestial nymph, and r.:‘:o? o;ic;d on hev 
a son named Suve§a. Yetala also affiliated him r.< bis .rc>. ; and in 
consequence, by means of this son, both attained heavenly salvation.’ ” 

■1-G. But must not this relation of one as son to many [brothers] 
Dilemma sup- be either produced at once, or in gradation ? Not the 
gcsfrcd as an ob- first : for, there is no precept enjoining that they 
le-d-sfiu should receive in adoption at once. N or is the other 

supposition accurate: fora boy precluded by a previous initiation, 
another initiation of the same description as the first, cannot be 
performed. 

47, Should this be alleged, it is wrong : for, analogous to the 
case exemplified in the passage (“seventeen are 
inferior and twenty-four superior sacrifices, &c”), the 
words f they,’ and 4 ' all/ being the abridged form of the 
conjunctive compound : the association of the adopting 
brothers, is meant to be declared thereby : hence the 
gift even [of a son] to several brothers associated, is 
valid. In the same manner, as at the religious gift 
denominated f tulapurusha,’ the united officiating 
priests are the objects to whom it is made, and the 
receivers. 


Pt riuted. 

And file con- 
clusion, i h a t a 
nephew may be 
given, to several 
associated b r o- 
thers, supported 
by the analogy, to 
the 4 Tiffapuruska 3 
gift. 


48, Yachaspati Mi§ra declares the same, thus : “ since the plural 
Tiie rialo^v in num ber is used in tc officiating priests” in this passage, 
this instance mdi- ( f Having thus prayed to the gods, let him give the 
cated by Vachas- officiating priests ornaments of gold/) the whole of them, 
pad Mi$ra. conjointly even, are the object, to whom the gift is 

made : and hence, after having placed, his spiritual preceptors Land, 
above all, and arranged in order under it, those of the officiating priests, 
who read the Big-veda, &e, the ornaments are to be given/' 


ANNOTATIONS. 

Accordingly Bkairava at so ms time, &c.] "What follows from this , part, to the 
end of the alleged extract, appears to be a fabrication. It is cited indeed in the 
Dattaka Chandrika, as from flic Iv&Uka-purana but is not. found iu that work. On 
the contrary, it is related with much prolixity, in the Kaiika-purana, that Bkairava 
had a son- Suve^a, by Urvasi : but it is not written* that such son^was adopted by his 
brother, who is mentioned as having raised distinct male issue to himself. 

47. Religious gift denominated 4 Tiff apurusha/] This gift (as its name denotes) is, 
where for pious or auspicious purposes, the donor presents united Brahman as, with bis 
weight in some substance : some years ago Raja Ilajkishn, publicly gave away in 
Calcutta, his weight in gold : instances of snckpiciis, or rather ostentatious munifi- 
cence, are of course rare : though tiffs gift in barley, rice, salt, &c. is prevalent through- 
out the country,— It should be observed, that it- must not be made to an individual 
Brahmans* 

ir i> 
rj 
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49. Nor is even, the being son to many [brothers], at the same 
time, anomalous : for, analogous to Draiipadi’s, being 
the wife [of several brothers] by simultaneous accept- 
ance. that relation of one, as son to many, though 
somewhat differing, is acknowledged ; like the recog- 
nised state of the * I)vy£miisky&yan&’ or son of two 
fathers. 


There is no 
anomaly is the 
iiiial relation of 
one to many ; it is 
s u pporte d by 
analogy. 


In § 29, Mann 
implies that there 
must be an act of 
the adopting bro- 
ther to establish 
ihe filiation of ills 
brother’s son as 
his own. 


50. “Fathers of male issue, (Putrinali)]. “Of 
whom, there is a son.” — By the verb £ is’ (signifying 
existence) in this phrase, (into which this derivative 
adjective resolves,) since existence is declared; and 
existence not applying to one who lias not been pro- 
duced, an act of the adoptive fathers is implied. 


ANNOTATIONS. 


49. Analogous to Draupadi 5 s being the wife, &c.] Draupadi was the wife of, and 
received in marriage at the same time by, Yudhistira, Bhlma Sena, Arjuna, Nakula and 
Saliadeva, the lire sons of Panda, a king of Inclra Brasilia (Delhi). The following par- 
ticulars, relative to this circumstance, are mentioned in the Mahabharata : Draupada, 
the father of Draupadi, was the sovereign of tho Punjab country. He had board of 
the virtues of Arjuna and his unrivalled skill in archery ; and secretly desired him for 
his son-in-law. To promote this object, lie caused to be erected a pole, on which a 
wheel having a hole in it, and which constantly revolved, was horizontally placed. He 
also proclaimed a vow, that he would bestow his daughter to the person whoever 
might succeed in discharging an arrow from underneath through the hole of the revolv- 
ing wheel, so dexterously, as on its descent;, to fall through the same aperture. A par- 
ticular day was appointed for the trial: and he invited princes of the vicinity, and 
persons of all degrees, assembled at the court of Draupada. Previous to this, Arjimn, 
and his brothers had become ascetics — Bhima appeared at the place of trial, with other 
religious mendicants ; and when . no one in the assembly would attempt so difficult an 
undertaking, by the advice of his companions, brought his brother Arjuna from their 
abode in the city, — Arjuna advanced to the trial and accomplished the task imposed. — 
JOraupada would have fulfilled his vow, but the princes and others, jealous of the 
success of one apparently so mean, attempted with force to prevent his receiving the 
prize his- skill had won. ^ Arjuna, however, with the assistance of his brother, succeeded 
in carrying off Draupadi. — Having arrived at their habitation, Arjuna addressed his 
mother, who was reclined with her ihcc covered, that fS hckad brought something/ 5 - — 
To this the mother (her face still covered) replied, by directing him, to divide it, what- 
ever it was, equally with Ids brothers ; and afterwards, when aware of the object, to- 
which her son alluded, would not retract her injunction. — In the meantime, with the 
advice of Draupada, his priest repaired to the abode of the brethren, and secretly listen- 
ing to their conversation, discovered, who they were *. with this information, he returned 
to' his master, who the next morning invited the whole family to his palace, for the pur- 
pose of solemnizing the nuptials of his daughter, and Arjuna. They attended with 
Draupadi.*— The preparations were commenced, and when the king formally proffered 
his daughter in marriage to Arjuna, he explained the nature of his mother’s command : 
and that he would not espouse her, except in conjunction with his brothers. The king 
reluctantly consented, and Draupadi was received in marriage, at the same time, by the 
five brothers. 

50, This phrase into which this derivative adjective resolves] The Sanskrit 

reader will perceive that a literal version, here, has not, and indeed could not- well have 
been given. c Patrinaft* cited from Mani/s text (§ 29) is the nominative case plural,, 
of the derivative,^ formed by the affix 6 in/ This is used in the same sense, as that 
formed by the affix e mat up,* already noticed in § 37 and note subjoined, and is con- 
sequently illustrated by the sains periphrasis which Narnia Tandiiu, accordingly intro- 
duces* r* Partial 5. %, 115. ' * ' 
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51. 

Tills is inclicafc 
cU by Atri. 

Y asislitha. 


And accordingly Atri. “ By a man, 
must a substitute for the same. 


And ^aun&kka. 


destitute of a son on! y, 
be made, fee.” — YasisH- 
tha also : a A person being about to adopt a son, should 
take an unremote kinsman, or the near relation of a 
kinsman, having convened Ins kindred, and announced 
his intention to the king, and having offered a burnt 
offering, with recitation of the holy words, in the mid- 
dle of his dwelling,” Likewise Caunakha : “ Having 
advanced before the giver, let him thus cause to be asked, 'Give this 
son/ fee.” 

A. term used by 52. “ Guise to be asked.”] Here, by the causal 

whom is explain- form of the verb being used, it is meant Let him 
cd. ask, through a BrShmana employed for that purpose/ 

53. And consequently, the position that, the son of a brother 

though unadopted, bears filial relation to his paternal 
The contrary uncle, on account of this text of Vrihai Parasara, 
doctrine reltued. ^ p] ie nephew of a paternal uncie, destitute of 

male issue, be his son : lie only should perform his obsequies, of the 
funeral repast, and oblations of food, and of water,”) is refuted. For, 
without an act of the adoptive parent, filiation, as his son, is not 
accomplished. 

54. It must not be argued that in the cases of the son of hidden 
origin and the son self-given, there is no act of an 
agent, [as adopter] ; because, in these passages, — 
(p one secretly born in the house, is considered a son 
of hidden origin ” — “ Seif-given, meaning, given by 
himself”) no such act is mentioned. For, it is inferred,, 
as otherwise, the consecution of an effect, to an act, 

would not be attained. 

Were Maim and 55. Therefore, the text of Manu, and Vrhafc 
Parasara (g 29 and 5 3) are not pertinent, to the extent 
of their verbal import ; for, thirteen descriptions of 
sons would be the consequence. 


An act of the 
adoptive father, 
is implied in the 
cases" of the sons 
of hidden origin, 
and self-given. 


Parasara (§ 29 and 
§ 53) literally con- 
strued it would 
follow, there were 
thirteen sons. ■ 


Which would 
he at v aria nee 
with the enumera- 
tion of twelve, by 
Miami, 


'58. Nor would thus, what was intended result : 
for the enumeration of twelve, in this text, would be 
contradicted: <f of the twelve sons of men, whom 
Manu, sprung from the self-existent-, has named : six 
are kinsmen and heirs : six not heirs, but kinsmen.”* 


57. But, may not this contradiction of number be admitted on 

Opponent’s ar- 
gument that such 
contradiction, i-s 
no objection : as 
the enumeration 
of sons is, various- 


account of the passages below cited ? Firstly : A dif- 
ferent text of law : ” The legitimate son, the appointed 
daughter, the son begotten, on another's wife, the son 
of the wife, the son. of an appointed daughter, the son 


of a twice-married woman, the damsels son, the son. 
ly specified by a received with a pregnant bride, the son of hidden 
text of law. origin, the son given, the son purchased, the son self- 


* Manu, 9, 158, 
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.given, fckc son made, the deserted son, and the one born on a woman 
of unknown caste, — are the fifteen sons of a man.” 
ViihaspatL Secondly : A text of Vxihaspati : Of the thirteen sons, 
enumerated in their order, by Manu, the legitimate 
son, and appointed daughter, are the cause of lineage.” Thirdly: A. 

text [of Maim] : ff Sages declare these eleven sons, (the 
sen of the wife, and the rest.) as specified, to the sub- 
stitutes for the real legitimate son, for the obsequies would fail.” — And 
lastly : A text also of Mann, which declares : “ The son 
of the body, and, the son of the wile, may succeed to 
the paternal estate : but, the ten other sons, can only succeed in order, 
to the family duties, and to their share of the inheritance.”*' 

58. Should it be thus argued, by an opponent, we reply, — True : 

It is established, that there is no contradiction of the 
_ Ills argument number twelve : for, the several enumerations in each 
related. authority, are consistent ; since in some, particular 

sons are implied, and in others, expressed. 


Manu. 


Maim, 


The gradation 
of the nephew, as 
fifth, in the order 
of inheritance, 
would be contra- 
dicted. 

60 . 


59. And moreover, the assigning in the follow- 
ing text, the fifth place, in the oi*der of succession to 
the estate of one, who died without male issue, would 
be contradicted : “ The wife, and the daughters, also : 
both parents, brothers likewise, and their sons ”t 

The exposition of this, is thus. If the brother’s son, though 
unadopted, bear filial relation [to his uncle] ; the enu- 
merating* the brother's son, on account of his wanting 
such relation, in the fifth place, in the order of succes- 
sion to one dying without male issue, would be con- 
tradicted. The same also must be understood, in res- 
pect to the right in gradation, to perform the obsequies, 
as declared in this, and other texts. “ The son, the son 
of a son, the son of a grandson : like these, the offspring 
of a brother, or, that of a Sapinda also, are born. Oh 
king ! capable of performing obsequies ”i 

61. But, is it not deducing a false conclusion, to argue a want of 
But Vishnu de- filnd relation from not performing the obsequies and 
succeeding to the estate ; for, the son of an unmarried 
daughter, and the rest, notwithstanding their filiation, 
are shown by Vishnu, in this text, to be incompetent 
to perform obsequies or succeed to the estate. “ Ex- 
ceptionable sons, as the son of an unmarried daughter, 
a son of concealed origin, one received with a preg- 
nant bride, and a son of a twice-married woman, share 
neither, the funeral oblation, nor the estate ”||. So also, notwithstand- 
ing participation in the obsequies and estate, may be wanting, the 
filial relation of the brother’s son, though unadopted, may be admitted 
without objection. 

* Maim, 9. 165. f Yajnavalkya, 2. 136. ■ $ Vishm-purana, 

, , !1 Tliis text is nnautheatic ; vide note to Colebrooke a s translation of the Mitiksbara., 

Chap, 1. Sect. XI § fh 


That is, if the 
brother's sou 
though unadopt- 
ed, were son to 
his uncle. 

A similar objec- 
tion would apply 
to the order of 
performing ob- 
sequies. 


dares the incom- 
petency of certain 
descriptions of 
sons, to perform 
obsequies or suc- 
ceed to the estate, 
although filially 
related. 
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62. Should this be objected : it is erroneous. Participation in 
the obsequies and estate has been, declared to be the 
result of filial relation, la this passage (“ Among these, 
the next in order is heir, and presents the funeral 
oblations, on failure of the preceding”) f for, other- 
wise. like the impotent person and the rest, one, who 
merely bore the semblance of being a son, would be 
of no use ; and in this text, (“ By a man destitute of 


Argument of 
op ponei it, f o u ncled 
on this circum- 
stance over-ruled 
by reference to 
texts of 


Ydjnavalkya. 
.Arid Aid. 


1 JXln ‘ a son only, must the substitute for the same, always 
lopted, &c”) an imperative mode of expression, being used, the 


be adoj: 

filial relation, of one unadopted, cannot exist. 

■63. Nor must it be affirmed that the injunction in question re- 
gards those other than, the brother’s son : for there is 
no proof of such partial application ; and on the other 
hand, it would be at variance with the instance of the 
adoption by Ye tala of the son of [his brother] Bhai- 
rava, contained in the portion [of tlie extract from 
the K&iik a-piir &rui, before quoted] commencing, " We will make one- 
son only,” and ending " VetJfla also affiliated him, as his son A 


Of whose text, 
it cannot be said, 
that it refers to 
one other than a 
brother’s son. 


Besides if the 
filiation of a ne- 
phew, existed 
without adoption, 
where of several 
brothers, s o m e 
n o t s o n s, and 
others had not., an 
absurd eon se- 
quence would re- 
suit. 


64. Moreover, in the case, where, of ten whole 
brothers, five have each ten sons, and five are wholly 
destitute of male issue, it would follow, that, the five 
brothers destitute of male issue, would have each fifty 
sons ; and it would also result, that the fifty sons 
would severally have ten fathers : thus, there would 
be a great absurdity. 


65. Nor, would an intended consequence thus result : for, in the 
passage, (“a substitute for a son must be adopted”) 
■ hc beaded ailUOt un ^3b ascribed to the object to be adopted, is of definite 
^ J ,sl4 " u " import: and the singular number, used in the follow*' 
ing passage to express severally both the male issue and the father of 
the same, would be contradicted. "If one among brothers of the 
whole blood be possessed of male issue, Manu pronounces that they 
all are fathers of the same, by means of that son.” 


ANNOTATIONS, 

62. Amongst these, &c.j The text of Yajilavalkva, of which the initial pad only, is 
here cited, is completed from the translation of the Mitakshara on inheritance, (v. Cole- 
brooke’s translation, Ok I. Sect. XI. § 21). The passage quoted hi the last paragraph, as 
from Vishnu, which is cited in § 27 of the Section noticed, is explained, as merely barring 
the right of the exceptionable sons in question, to a fourth share, legitimate issue exist- 
ing : and as not affecting the text of Tajhavalkya. here alluded to, by which anv descrip- 
tion of son whatever, on default of legitimate issue, may inherit the whole- patrimony. 

Impotent person and the rest.] Meaning the out caste, and his issue, one lame 
and the others, who are excluded from inheritance. 

An imperative mods of expression being used.] c Yidhiprayatyaya* or an affix 
injunction, are the terms of the original thus rendered : by these, the injunctive 
future participle * Kartayya* (must be adopted) used by Atri, is designated* 

f lajnayalkya, 
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ed, of the 4 sons 
of brothers’ in the 
plural 


68, Neither must it be alleged that because the plurality of 
brothers sons is mentioned in this passage, ("those 
•'o^the w ^ lo are fathers of male issue, by means of her own 

onmtot be'drawa sons, and those of brothers, are completely saved.”*) 
from the mention, many brother's sons, even though unadopted, may be 
in a passage notic- sons of one person : for, from occurring in respectful. 
e fl °L th ®>,‘ s ®. tts modes of expression, in which by popular acceptation, 
plural tQlS m 10 ^ ie plm’al number is used, it has an indefinite import ; 

also, the injunctive precept proposed, being accom- 
plished in our opinion, by means of one only, the propounding many 
would be contrary to sense and law. 

67. Hence it is a settled point, that amongst near “sapinda” kins- 
Conclusion that men of the same general family, a brother’s son only 
of kinsmen, the must be affiliated : and therefore, by being adopted 
nephew must he [the brother^ son, and other kinsmen,] are first in 
These P onlv in- Participating in the estate and funeral oblations : but, 
herit out of or- n °£ being adopted, they hold their respective places 
der from adop- [in the order of heirs]. 


first: adopted. 

These only in- 
herit out of or- 
der from adop- 
tion. 


The text of Yish- 68. The text, too, of Vishnu, (§ 61) refers, to 

rm reeoneiledwith- where, any son prior in the order of enumeration, may 
out contradiction.' exist. Thus there is no contradiction whatever. 


69 But, 

Objection, that 
in the same man- 
ner, as in the case 
of the brother’s 
son, the filial re- 
lation, of the un- 
adopted son of a 
rival wife, to his 
step-mother, as 
declared by Menu, 
would not exist. 


this being the case : the filial relation of one unadopted, 
declared in tho following text also, would not subsist. 
ff If among all the wives of the same husband, one 
bring forth a male child, Manu has declared them all, 
by means of that child, to be mothers of male issue. 
And this would not be an intended consequence; for, it 
would be contrary to custom, and at variance with the 
appellation of mother, occasioned merely by being the 
wife of the father, as expressed in this passage. “ The 
wives of the father, are all mothers.” 


70. Should this be objected, it is wrong: for the son of a rival 
Overruled. or %biabing immediately from portions of the 

husband, may, though unadopted, bear the relation of 
son [to another wife,] and the text [of Maim] intends a restriction, [as 
to substitutes, not so circumstanced] as has already been declared..]; 


ANNOTATIONS. 

66, Also, the injunctive precept proposed.] That enjoining the necessity of 
adoption as conveyed m Afcri’s text. 

70. And the text [of Maim,] intends a restriction, &c 3 &e.j The author’s doctrine, 
advanced in Sect* I § 34, is, that, any one connected to the husband and wife., by con- 
taining' portions of either, may of right be a substitute ; and that, "the text of Manu, 

* From the extract from, the Kalika-purana before cited ?. supra. § 45„ , 
f Manu, '9. 183. J Vide supra, Sect* L § 34* 
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But since the brother's son, is not connected* by containing portions 01 
cither the husband or wife even, lie dues not unadopted/ bear 1 filial 
relation, 

71 If there are several brothers, the sons of one man by the 
same mother, on a son being born to one even of them, 
all of them are declared to be fathers of male issue* 
The same rule is also ordained in respect to many 


The analogy de- 
clared by Vriiuis- 
pati, bci.vreen the 
cases of the bro- 
ther’s son, and 
of she rival 
w ife , con sist eui ly 
explained; so as 
nor. to affect 
the doctrine ad- 
vanced.. 


wives of the same person : if one brings forth 


a son, he 


is the presenter of the funeral cake to the whole.” As 
for the application by analogy of the rule regarding 
the brother’s son, to that of the rival wife, declared by 
Yrihaspati, in this text : that is propounded as mean- 
ing. [the son of the rival wife] to be a subsidiary son, 
not as intending his affiliation : for, his filial relation 
[to his step-mother] is established from his proceeding from portions of 
her husband. Also, she being a substitute, being established, from 
proceeding partially from portions [of the pair] ; the text [of Maim] 
intends a restriction, [as to substitutes, not so circumstanced,] as 
already’ has been , declared. 

72. Either portion [of the passage from Yrliaspatij has been 
Devaav&mi con- ma< * e c * ea3L 5 ky Devasv&ni, in this text In both, even, 

firms/ Vt ' ^ [it is meant, that,] another substitute, must not be 

The Chandrika adopted.” — And this text is thus interpreted in the 
where his text is Chandrika — “ * In. both, even’ — in the two texts corn- 
explainea cited. menciug, ( £i If there are several brothers, the sons of one 
man, &c”) [it is meant that,] the son of a brother, and that of a rival 
wife, being any how capable of being substitutes, another must not be 
adopted, as a substitute.” 

73. Yijnanecvara also thus explains the text of Maim (§ 29) : 
Vijhaneqvara’s [This text] is intended to forbid the adoption of others 

exposition of Ma- if a brother's son can possibly be adopted : it is not 
nits text. (§29.) intended to declare him son of his uncle: for that is 
inconsistent with the subsequent text : “ Brothers likewise, and their 
sons, &c. 

If no brother’s son exist, another even, being the nearest 
relative, according to the mode mentioned [must be 
adopted.] Conformably Ca-unakha [continues Jf. " Of 
Kshatriya-s, in their own. class positively: and [on 
default of a sapincla kinsmen] even in the general 
family, following in the same primitive spiritual guide 
(Guru): of Valovas, from amongst those of the Vaicya 


i-k* 


On default of 
the nephew, die 
nearest relative 
must be adopted 
as intimated by 
faunakha. 


ANNOTATIONS. 

specifying substitutes, Is restrictive only, in respect to those not so connected : accord- 
ingly, lie iiere introduces the same obscure sentence, intending that eiTeot, with a view 
of anticipating any objection, as to the son of the rival wife, being a subsidiary son, 
grounded on his not being enumerated by Manu. 

Y. Mitakshara on inheritance* Ceiebrooke's translation, Ch. h Sect. XL § 30, 
i This passage from 9&unaka, is the coutiauatiou of that cited in § 2- 
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class (\ r ai<;.ya-jateslm ; of jQtidras, from amongst those* of the Cudra 
class. Of all, and the tribes likewise, fin their own] classes only : and 
not otherwise. But a daughters son, and a sister’s son, are affiliated 
by Qudras. For the three superior tribes, a sister's son, is no where 
[mentioned as] a son.” 


Though ‘ class’ is 
used by Qaunakha 
in Hie general por- 
pinquity Is a con- 
dition, oy reason 
of the text Yasisli- 
tha. 


75. “ Li their own class.” In the Ksliatriya tribe. 
Notwithstanding 4 class’ (jati), being used in its general 
sense, propinquity as before, here likewise, constitutes 
a restrictive condition ; on account of the text of Yasisli- 
tha: “a person being about to adopt a son, should 
take an unremote kinsman, &c.” 


76. On default of a sapinda kinsmen, "and even in the general 
family, following the same primitive spiritual guide.—” 
Since there are no distinct andpeculiar general families, 
of the [primeval] Kshatriyas ; the primitive spiritual 
guide is mentioned, [to particularize the class, from 
which, the adoption is to be made.] 

77. Accordingly, an account of his more remote 
connection, on failure of the “ sapipda” kinsman,, one, 


Import of the 
p a s 8 a g e 4 ‘ and 
ovcu in the gene- 
ral family, &c.” 
shown. 


From which it 
appears, on defect 
of a f sapin&a/ one 
of the same gene- 
ral family, is or- 
dained ; to whom, 
the condition of 
equality of class, 
equally applies. 


belonging to the same general family, is ordained. In 
respect to him also, the clause “In their own class, &c.” 
is likewise applicable ; on account of the conclusion, of 
the passage “ of all, &c/ 5 And hence a near or distant 
relation of a different class is precluded [from being 
adopted. 

78. * Vaicya-jateshff] this must be rendered, — from amongst 
^aunaka’s terms those of the Taisya class, — as if, ‘ jatishu’ had been 

Yaioya-j£ fc e s h o, used : for ‘j&tii or f j<Cii [of which the words are seve- 
explained. ral inflexions, are recited in the dictionary, as syno- 

nims, signifying, f class or sort.’ 

79. Here also, although the specification is general, propinquity 
j re .s)ect to as before, constitutes a restrictive rule. The clause too, 

the* 1 Vaijya/ the (“and even in the general family, following the same 
condition of" pro- primitive spiritual guide,”) is here likewise understood ; 
pinquity, and the on account of the text, commencing “[He specifies] the 


_ ANNOTATIONS. 

76. Since there are no distinct and peculiar general families of the [primeval] 
[Kshatriyas]. The general families of Kshatriyas and Yaiqyas, are distinguished by the 
primitive saint, or patriarch hereditarily acknowledged, in the family.. This is not the 
case with Brahmanas. The gotra* or general family of whom, is determined by lineal 
descent, from some particular saint, (JJudras again are all supposed to belong to the 
gotra of Kaqyapa, the common progenitor of the four tribes. 

78. Yaiqya-jateshu,] These terms occurring in the original, might also be ren- 

dered * amongst those sprung from a Valqya / accordingly, it Ts here the object of the- 
author, to restrict them, to their other construction, viz-, 4i In Yaiqya classes,” which 
he prefers. The Sanskrit reader will observe, that a literal translation has not, [been] 
nor could not well be attempted here. " 

79. The text commencing, &c.] Not having met with this text in its complete 
state, the Translator offers with diffidence, the mode, in which, the initial words, of the 
original, are rendered. These occur ia the Mitakskara, where they are cited, under the 
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Oi? 


clause, as to the 
general family fol- 
lowing tii« same 
c Guru/ are equal- 
ly applicable. 


general families of K^hatviyas, and Yaicyas, as distin- 
guished bv following tlie same primitive spiritual 
guide : and because, the passage, tile initial words of 
■which, are “ who are adopted from those of his own 
general family, Ac. is common to the three tribes. 


It is equally the case, in this instance also, that, on default of a 
■ sapinda’ kinsman, one of the general family, following the same pri- 
mitive spiritual guide, [is to be adopted,] 


Amongst (/A 
dras propinquiiv 
Is a comliriou, hue 
the clause regard - 
big the g e 3i e r a 1 
family of die same 
Gum, does not 
apply. 

Their tribe m 
general is t n e 
orcifT from, which 
the selection is to 
be made. 


80. 'From amongst those of the Cudra class/ 
Here also propinquity as before, [constitutes a restric- 
tion;] and the clause, (“ and even in general family 
following the same primitive spiritual guide/’) does 
not here apply: since, [amongst f/udras] a general fa- 
mily, distinguished by following the same primitive 
spiritual guide, is not ordained. Therefore it follows, 
that the f -ddra class, in the general, [is the order from 
which the adoption is to be made.] 


81. The same is declared iu the BrSlima-p’araha. — “ In fact, for 
The same is Cudras, gaining their livelihood by servitude, living on 
intimated in the another’s bread, whose bodies depend on another, there 
.Brahma-purana. is not a son. from any order whatever, [but their own 
tribe]: because a slave only is produced from a male slave ami a 
female slave/ 5 


82. On account of the superiority of those of the three first 
From which t he tribes, and of those bom in their direct order; and of 
import, of the text the inferiority, of those born, in the inverse order, a son 
cited is explained, cannot be adopted, from any order whatever, [by Cu- 
dras, but their own tribe]. A (Judra only, therefore, mast be affiliated ; 
for a slave is produced from slave parents. 


Objection, that 
the passage com- 
meuciug, f of 
X s h a t r i y a s / 
should uA have 
been propounded. 


83. But the three sentences regarding the f Ksha- 
triyas’ and the rest. (§ 74?) should not have been pro- 
pounded ; because their import is obtained from the 
passage preceding (v § 2) : and even if propounded, 
there is tautology in the part commencing “ of ail, fcc.” 


81 This 
Ilt-fuled. 

Kshairiya and 


if objected, is wrong; because by the terms * Esh&triyr/ 
and the rest, the inclusion of the Murdhavasikta and 
other mixed classes regulated by the same rules as the 
the rest, is meant : for, a text of C&nkha expresses : — 


ANNOTATIONS. 

aarne of AcTclciyana, ihe author of a work entitled the Grhya-vdtra. — The same text m 
ntoiced iu die Datidka-Cliandriki, where the additional word 4 probrimii, ’ffile. 
specifies” occurs. 


* Vriddba Gautama, vide *upeu § 4* 
vrorda of the icxfc. 


In the original, those cited, are the initial 


va 
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‘■'one procreated, — on a female Kshafcriya by a Brahman a, is a. [\sha- 
triya even : on a Yaigya woman, bv a Kshatriya, is a Vaieya even ; by 
a Yaicya. on a female Cudra. is even a Cudra.” 


85. ‘ In their own class/ This is to shew that, 
though the same rules apply to the f MArdiia vasikta/ 
and other mixed classes, as to the Ksliatriya and the 
rest; st hi those do not become sons to a Kahatriya, and 
tl.ie rest, on account of the indication, of direct order, 
in this text. “ Three wives in the direct order of the 
tribes, Ac. &e.” 

86. Nor, is there any tautology in this sentence, sr of all, 5: to / 5 for 
T h e sentence this part of tt<3 text : “ of all, &c” by reciting a restric- 
h-'.fali, &c* h per- tion. as to their own classes, in respect to the tribes, 
t incut. and those born in tlie direct order of the same, is per- 

tinent, in indicating, that, that does not apply to those, born in the 
in v erse order. 


The phrase * in 
1 h fir own class’ 
s h c \v s l h. a i, a 
.M(ipiihdvftsikl-:i,oc 
cue of any mixed 
class, r my :mA ho 
adopted. by o i\ c 
of t.he tribe with 
which he ranks. 


* Of air is used, 
lo krivnio those 
horn in. the direct 
orderof the tribes, 
who w o u i d nor- 
otherwise be in- 
ehuled b y t h 0 
term ‘ all 3 
1 1 i.s not a 11 
epithet of bribes. 


87. The expression * of air implies in fact this. 
From the cogency in the specification of the word 
tribes/ the restriction, to their own class, would apply 
to the tribes only: not to those, born, in their direct 
order. To include these the word 4 all/ is used. Now, 
they are included, because they are regulated by the 
same rules, as the tribes. Is or is this term, an epithet 
of tribes : for the conjunction ‘and’ would be insigni- 


88. And therefore, the restriction is.- — f of the tribes, and those 
corn in the direct order of the same,, in [their own] 
Conclusion. classes only/ ‘Not otherwise’ — meaning’ — not amongst 
others, bom in the inverse order of the tribes. 


ANNOTATIONS, 

85. On account or ‘he w.dir-afinn oi direct order in this lexul The text, of rib oh 
the initial words only are cited, is tho folk wing of iVijilavHlkja. “ Throe rives in she 
direct- order ot the tribes, two, and one, sire, for a Brahmans, Ksliatriya and Ymevv. 
respectively, Tor one born a yudr.p a runner of ids own ri ; e ,5 The aromuerd- of tl:c 
author, here tint-d, requires iliusi ration. A son heeririu by v. rr» :i»t of superior [rib:*, civ 
woman of infer ’or tribe, is of iris mother^ c ns*. &i»d teehni-’idly called ' 

• cd ‘aiiulr.niqja d xno is, — c.?m cc a mixed elms. horn in v 0 direct order of I lie i : c-s. 
Such issue i * o* seicr I de- - c:i|>;-h M ,:$. V\>r instance, the M rdh&vasiku cr oNprhir of 
pare: i.s of t ho T rme-in.; mm kohririy?* tribes. Tisoagh e*msid -red however, a- of hiss 
niorher’s tribe, : :wb may nor, be miopyed by a ksisauiya, lr. is a nv-Km, hut. a 
Winn, merit, oni: .'mim.e, erne of ids own class, 01 whom he mifjht !om : hr- on the natiuval 
iW.v h. Ahkdsiic iisikta, is born in i he direct order of the tribes, being she 
iss’C of ;hc liuiot; o; a fk&Annya. with a female Ksliatriya; mid not that of a KshaUiya, 
w;A. ■» female lirihmana, which could not take place ; as it would he in the inverse- 
order of the tikes. 
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SB. But why fhoulc! nci- tils pari [own mm mug • oi all ice.1 bo 

'>:■ t-:| the cm:\ ar, to prop’u- 


Ghjcciion that ° 
t ■ \ ft p ; > r 1 c o ’ Vi ; \ e a e - C; 


C:Vu ; US (IV OW 

inferred \ 


vg 'y aiP cfey Should it Ac replied , because, it would be repuyxa db to 

Mi &?$ I 0 » \ t-;C tin tOX.t of \ ' V WS-i ' *” X 


person, being ahem: to ad ape. 
■iccih r the aruauiieiLC hi wrox^; tor, the resuo 1 hovoL 
from that tent. is. that, it is identical in is imvorr 
f v \ w Tv oove fin a;; es ioni residing £r£im&n:is. 

SO. Snell objection, if many. w ii.uo-u e : fix vmre rs.voyf 

-r, P , ' iiiOuestioiKeuch OxOj’ut.rjr: : t lie y a .• e. L.- 3!t io - r ! r mMo-v-h 

pracr.ee, wmc.'i maxes yr-ouiaoujur as ivcqgiuzea by 
i/olo :i am I iri holy writ, a eond-timy would bo contradict- 
ed : do advantage world result : it would ■>.-■. rg mgmml to ?be context,-; 
and lastly were an exception, ;is to pivnnnqxipr in the gmwrah meant 
oven., by this passage, the exception to p:u\.h:.:mr relationship, con- 
vey ed in this part of the text, (vihti a a n:gh;,-rh vm, and a sisters 
son. uTcf) world be inconsistent Thvvewwc. tins inierpreiatioii only, a* 
given, is BertmeLL 

ils part of the text, ( £l Imt a daughter s son, 


prop munis an wvxyvio::. a,s to those of the three 


The daughter^ 

Gt/Ti, and teds 
son. are excepted., 

:n;w:! the three tor’s son, inferred mom the mention of propinqidty in 
the ye vend. 


I - h.z 


hrsiti tnoes 
part bi.il- a 
6 k u ijhte r’s son, 
Led 1 


This construe- Si. Since, (the particle ‘but; having an exclusive. 

i i. o H elaeiitiiied- import.) a iv&fcrielwou 4 by Cudras only/ is convoyed :; 
lr. is supported to those of the three first tribes are excluded. On this 

Cl lh ? f an su!, “ point the author subwlnu n. reason: “For the three 
joiued as a reason. Baperior t ,; beSj &e . k £> 

IV?,. Since tlte- filial relation of a sisters son to one of the three 
first tribes, is not exhibited hi any authority vrhat- 
Conclusion. ever, the passage is relative only to Qudms, . This is 
the moaning of tiio whole, 

ihi*. i .10 OXpr; OH . 1 0 .Vi-tOi' 5 SOTl S O’?, i VI !. ; r;> iWp; 

import, in the [part sid;:>dr.-d ?w a] reason : for. fV.fher- 
wise] it would folio w^ that it w-:uv therein ax vxw urn- 
iug term : or were it of do fiohe imporg ono pmu-iou 
[of th# preceding sentence, ; ..A. • laugh teim sorb] 
would be void of sense. 


1 Si si cv s sou is 
v.fCil, in lug I’fji- 
soi i 5 iiuioiiTiit.ely : 
od.ivrv; ho, t « t 
tc-'-ns, in* •(laugh- 
U: As son/ in I he 
preceding s e 1 3- 
tencc would be 
lunneauluv. 


AKNOj'ATlOiSfS. 



r; iig. Tiio lfUi-ni of the Lnglisli iriiigcagf* r«q; tiros fiiat these terms snruid be disjoined, 
w the iraasiaii.cn : that i% t-h-ut- * SutaFf should be construed by itself, ab the predicate 
of ike sentence. 
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An argument 
used? to show ih&l 
the daughters son 
and that of the 
sister, refer to 
tundras fnvlv, iden- 
tical with that 
applied in a paral- 
lel ease. 


95. The daughter's son, and that of the sister, 
refer to the Quara" tribe : fur, in no other authority, do 
they relate to those of the three first tribes ; an argu- 
ment, the same as that, used in the question, as to 
drinking spirits, and so forth. Hence, it is not ac- 
curate that" these two refer to those of the three first 
tribes. 


Qr-j potion that, 
by a lircral con- 
struction, the sis- 
ter’s son, and not 
the iliughter’s, is 
excepted to the 
three tribes. 


95. Next it may be alleged, that, both passages 
by being construed in a literal manner only, are de- 
monstrative of their several subjects, but not so by 
being construed from inference. Consequently, it is 
the sisters son alone, that does not refer to the three 
tribes : not the daughter’s son. 


Overruled ; as 
the text would be 
split, and a n 
option of the 
daughter’s son, 
accrue to those 
tribes. 


97. This is also wrong : for a splitting of the 
text would result; and an option to those of the three 
first tribes, in respect to the daughter’s son, follow: 
since by being an unremote kinsman, he would be 
inferred [as eligible] and interdicted [as such] by the 
restriction to Cudras only. 


98. Or thus. By the restriction to Ctklras only, a prohibition 
T h e same op- of the daughter’s son. in respect to those of the three 


tion otherwise de- 
duced. 


first tribes, would be established. And by the restric 
tion that a, sister's soil only may not be [adopted] 
by those of the three first tribes, a sanction of the daughters son 
would be obtained. Thus there would be an option. 


99. Besides, if [the two passages in question,] are to be construed 
If a literal mode with reference merely to their verbal import, in the 

•os friction [as to 


of construction be 
adopted : in the 
first passage, there 
must be a restric- 
tion, as to the 
object or agent, as 
here illustrated. 


first passage, there would be either 


the object of adoption], or one in respect to the agent 
(parisank’hya). In what does the one, and in what 
the other e-mris! \ c By Qudras, a daughter’s son and 
a sisters son only [may be adopted]’. — This is a re- 
striction [as to the object; required,] because [other- 
wise,] the daughter’s son, and the other, would be inferrible, from one 
portion [of the general text], — and every relative commencing with 
the brother's son from another. By Cudras only, a daughter’s son, 
and a sister’s son [may be adopted]/ This is a restriction in respect 
to the agent; [which would be required,] as the daughter’s son, and 
the .other might be inferred [as eligible], to the four tribes collectively. 


ANNOTATIONS. 

95. In: the question as to drinking spirits, and so forth.] The drinking spirits 
5s declared lawful for (pudras. But not so by- any authority, for those- of the three first 
tribe®, ' Therefore it is argued that these are meant to be excluded. 
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.100. II restriction, as to tlie olneet- of adoption. L e laeaiit, then 


It i he Sir 

o'qoeiiOUS 
result. 


, itipr.y 
■von id 


there would be, a contravention of the whole law 
ordaining the brother’s son and the rest, [as eligible 
lor adoption] : the word tf class 5 in this passage (“ of all, 
ind the tribes likewise in [their own] classes only : and not otherwise 55 ) 
as signifying the daughter’s son and the sister s son, would be contract- 
ed in its import : and it would follow, where no daughters son, or 
sister’s son existed, the affiliation of a son could not take place. 


101, But, supposing a restriction in. respect to those who may- 
be the agents, meant ; then, by the mere restriction to 
Qftdras only, the interdiction of the sons in question, 
the three first tribes, being conclusively established, it 
would follow that the passage commencing. (“ for the three superior 
tribes, &e."j as again prohibiting the same, were unmeaning. 


So also. 

If the second. 


02. Therefore, by a construction, deduced from inference only, is 
the interpretation of the two passages correct. And 
moreover, a verbal construction founded on revealed 
law, is more vexatious, than a construction deduced by 
the help of inference, and grounded on reasoning : and 
revealed law, being taken [as the basis of the construc- 
tion], two revelations must be assumed. Now ratioci- 
nation. being the ground-work, this would not be the 
ease. Therefore, the apparent reason presenting itself, is the demonstra- 
tive means. 

103. Although there is another reading, — “ The daughter’s son, 
and the sisters son, are declared to be sons of Cudras 55 * 


CoucI 115 1G12, 
il.ai the mode of 
construction, of 

the two pa&Kigus, 
in quenioii, must- 
be, from Inference 
only. 


Another vend- 
ing of she first of 
these passages no- 
ticed : w h i c h 
equally admits of 
a restriction being 
meant. 


still, [both] are identical in their 
passage, commencing, — - tf For 
tribes, &c/’ — is introduced, to 

striction even, is intended, for obviating a doubt, 
wliether, “ of Ctidras only”- — or 
were meant. 


import, since the 
the three superior 
manifest, that a re- 


iC of Ctidras also,”- 


ANJSTOTATIONS. 

102. And moreover a verbal construction founded nn revealed law, etc,] The 
folio will" is offered ns ail illustration of this pari.. If the two passages in question, (viz. 
those which conclude th« text of faunaka) be construed verbally, they must be regarded 
as unconnected, and declaratory ohdisfinct positions, which can only be considered true, 
by assuming them, to be founded on revealed law. And, as the passages are distinct, 
two revelations or passages of that law must be assumed. In construing however, these 
passages liberally, by the help of inference, the author understands their import to be 
thus : * A daughter’s son and a sister’s son are adopted by (pudras only.’ For in no 
authority are such sons mentioned as eligible to the three first tribes : as they are to 
£Judras. J Thus, without referring to revealed law, he understands the position in the 
first passage, demonstrated by an argument in the second : and this seems, to be what 
he intends, when he says: “Therefore the apparent reason, &c. &e. :: 


IlN'DU' LAW-BOOKS. 


104. Now, 

IT Inch is thus L 


that n restriction is meant. thus Uyyoaiv ]. V 
c-iioio no restriction, in respect to the rwo of nniiir 
the object of which, is the daughters roo nn-T As 
sou, the whole four tribes might be inferred, as 
agents therein.. [But] from the consequent restriction to Cudrns, 
oshiblisiied, that 4 of Cudras olIv'ls meant. 


105. And accordingly, the term 4 sisters sort is in elusive even, 
of the daughter's son also ; for. otherwise the restric- 
tion, that the daughters son. and sistvs son refer to 


The term “ sis- 
Icrs sou” is hi* 
c'usivc, of file 
dm utters s o 
otherwise objec- 
tions would exist. 


Cuclras, would not be aUaitK-d : .),■ jf attained, an 
option as to the daughters son, in respect to those of 
the three first tribes, would result ; as has been td ready 
noticed. 


103. If this is the case. then, let the non-relation merely, cf the 
A mode of re- sister’s sou, to those of the three first tribes, bo proved 


by the daughter’s son, and sister's son, referring to 
Ciidras : should this be alleged, it would he wrong. 
For, as such position would be established, by this 
reason alone, — e from referring to (fudrasf — the men- 
tioning the daughter’s son, and. sisters son, would be 
unmeaning : and if a loose mode oi express ion must 
he assumed, the use of the term. 4 sisters son’ only, 
without specific meaning, is less vexatious, than the use of both terms, 
in an indefinite import. Consequently, that only, which has been pro- 
pounded, is accurate. 


eonoiling the eon- 
skucliou of the 
passages in ques- 
tion, from infer- 
ence, without, in- 
v oiling what is 
object od in the 
last §, refuted. 


107. Q&kala. has clearly laid down the above points: “ Let one 
A i exf of pakala. °f a regenerate tribe destitute of male is&ue. on. that 
cited, as con unn- account, adopted as a son, the offspring of a sapinda 
ins: the doctrine relation, particularly : or also next to him, one horn 
advanced. in the same general family : if such exist not, let him 

adopt one born in. another family : except a daughter’s son, a sisters 
non and the son of the mothers sister.” 


ANNOTATIONS, 

'i.00. If this is the. ease, then leg &c.j In an enlarged state, the following appears 
to he the objection, which the author here anticipates. If the two last passages of 
paunakids text, arc to be, construed only, from infos c-sce and reasoning : arid if die re- 
striction in respect to Qndras, would not he attained, unless the term ‘ sister’s son’ were 
inclusive of * daughters son v then, instead of i ho last of these passages, being con- 
sidered, as containing the reason or argument demonstrative of the position declared in 
the -first, let the first be regarded as the reason, establishing the position in the last : 
ol\ (in the words of the text.) <c let ihe non-relation &c.” In this ease, 1 lie passages m 
question, would be skll interpreted from inference, and what is objected in the preced- 
ing paragraph, would not apply. — The author anticipates, and refutes this mode of 
eluding, or retorting his arguments. 

106. The mentioning the daughter’s son. and sister 3 sou.] In the first of the two 
last passages of ^aun aka’s text, that, is, in that, which, is here proposed to be assigned as 
a reason, 

107, ' One of a regenerate tribe.]. That is of any kibe other than the 5«dra. 
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Oj i- 


It appears from 

■'VliJC'!, lii'-J i “ ; : i 

sisfcciPs i-OU is il- 
iu'sr.raiive of the 
modicr’s sisfceds 
sou also. 


10S. By tins it is ^ clearly established,' that the 
to: predion ^sisters so n | in the last sentence of Cauna- 
ka s ecxu v- v 4]j is illustrative of the daughter’s yon,, 
and mother's sisters son, and this is proper for pro- 
hibited connection is common to all throe* To enlarge 
would be* useless, . " 


j.iv Le, &u-o U- 1 < •. 


EMOTION III-. 

hy da** be nuyaliy 


Should one dif- 
ferent by class, 
bo iiUujnlly adopt- 
rti, \vU;d- is to be 
tloia*. is shown, hy 
C annua. 


It has been declared that. ' one different by class, must not 
bo adopted : should tliis rule be transgressed, what 
would be the case'? In reply to this question, Caunaka 
says : u If one of a different class, i should how over, in 
any instance, have been adopted as a son, he should’ 
not make him the participator of a share. This is the 
doctrine of Caunaka/* 


Import, of flic 
eXpn::rd.O;L " d 1 f- 
JN'crtt by ehusi 


2. The meaning is : — should one be adopted, 
according to form even, whose class is different, — * 
being superior, or inferior, in respect to the adopter. 


3. Exclusion, from parfcicipatiou in the whole estate, is implied, 
from the cogency of the term c share* ; [which intends,] 
S, °, » 11C 1 a share of the estate 5 : and on account of — a text of 

K^tyayana, which expresses, — "But, if they be of a 
different class, they are entitled to food and raiment only.” — and a 
portion from Yajnavaikya, commencing. " amongst these, the next in 
order is heir, and presents funeral oblations, fro.” and ending "this law 
is propounded by mo. in regard to sons, equal by class/* 


SECTION IV. 

The qiialijlcatlori *f the to he a-clo/dcil — The ed/V of a $ov. 'iirulev 

•vjhtii cirenrnstanees and. oy veiioie- yroyor. — The <svh qj tt vieice -;>*■* j v t - 
vled woman, and eludes 'V>n age c- tub; referred to , 


I, No/: t, :r. reply to the question, as to the qualification. of the per- 
' O-nni'd; ‘vi- to be affiliated, Caunaka declares: "By no man/ 

rnate^ the ce- having mi only eon. (exa-putrn), is the gift of a, son, to, 
sci , iptit;:i*-.‘i , :-e/- bo over made. By a man Inwing several sons (bahu- 
pucra}.. such glib is to bo made, on account of diffjN 


i- *11, to b c i> il ■- j \j i- 0 * !. 


culty (pr&yatn:ffas)/ ? 


ANNOTATIONS, 


•10S. lor prohibited connection, 8: c.] What is hers meant is explained in Seely 
IV. § IS, 
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2, He, who has one son only, is ‘eka-puira/ or one having an 
His expression only son : by such a one, the gift of that son. must- 
^ek'a-putra* ex- not be made: for a text of Yasishtha declares, ;; an 
plained. only son, let no man give, &c.” 


3. Since, the word ‘gift,’ means the establishing another’s pro- 
By prohibiting perty after the previous extinction of one’s own: and 

established without 



man give or accept, &c. & e/ 9 


4. To this he subjoins a reason, “For, lie is [destined] to con- 
tinue olie line of his ancestors.” His being intended for 
lineage, being thus ordained : in the gift of ail only son, 
the oiience of extinction of lineage is implied. .Now. 
this is incurred by both the giver and adopter also. 
For the [reason in question,] is subjoined, after both 
[verbs : viz. f give* and f accept/] 


Yy ho, assigns a 
reason, from 
■which, it is argu- 
ed, i hat, both the 
giver, and adopter 
of an only sou, 
incur an oifeu.ee. 


Oilier t ex fc s, 
whicii prohibit the 
gift of a son, refer 
to the case, of 
only son, n-v. to 
where there are 
several. 


5. As for another text of recorded law, — “In in- 
struction, the father is absolute over a son and sons’ 
wives : but not so with respect to the son, in sale and 
gift ” and the text of the Holy Saint : “ except a wife 
and a son, other things may be given /’ — these texts 
regard the case of an only son. 


f Evfld used by 
QauiUika, in d i- 
eutes even, fin dug 
» a calamity : as in- 
timated by, 
Neirada, 

Whose text re- 
fers to an o n I y 
son. 


0. f Ever*] in a time of calamity : accordingly, 
Narad a says : “ A deposit, a son, and a wife, the whole 
estate of a man, who lias issue living ; the sages have 
declared unalienable, even by a man oppressed by 
grievous calamities : although the property be solely 
that of the man him self.” Tins text also, regards an 
only son ; for it is declaratory of the same import as 
the texts of C^aunaka and Yasishtha. 


9 a un aka re- 
solves a question, 
in declaring that 
a son is to be 
: given, by ‘one hav- 
ing several son*. 51 


7. Next, the author replies to the question, — By 
whom is a son to be given \ ‘By one having several 
sons/ He who has several sons is c bahu-putra/ or 
one having several sons/ 


■ ANNOTATIONS. 

2. c Bka-puira/ or one having an only son,] The compound? ‘eka-putra’ is capable 
of being variously rendered : The interpretation of the author restricts it to the sense 
m which, it is here used. 

7. By whom is a son to be given FI. This is one of the topics specified in the 
eommeucement of the. work ■ ~ 
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“By no man having an only son” From this prohibition, the 
Bv which the g 1 ^’ l) 7 one having two sons, being inferrible : this part 
of the text (“ By one, having several sons &c ”) is sub- 
joined, to prohibit the same, by one having two sons 
also. For, the speech of Qantana, to Bhishma, ex- 
presses: “He who inis only one son. is considered by me, 
as one destitute of male issue, oh 1 descendant of Kurin 
One, who has only one eye is as one viestitute of both; 
should his only eye be lost, he is absolihoiy blind” 


gift of on** of two 
sons, (which might 
otherwise be- in- 
ferred) is prohibit- 
ed: audl his is sup- 
ported by an ex- 
tract from the 
Bhnraia. 

The masculine 
gender, being 
■used, a w o m a n 
miittii not give a 
son, a a declared 
also by Yasishjha. 

She may with, 
her husband's 
assent. 

As authorised 
by Yasishdia. 


9. < c : 
masculine 


a man having* several sons. 

‘•-J 


Since, the 

here used, the gift of a son, hy a 


woman, is prohibited. Accordingly, Vasishtha says : 
“ Let not a woman either give or accept a son — and 
[her] independency is not ordained, 

10. With the husband’s assent, a woman also is 
competent. Accordingly, Yasishtha adds; “ unless 
with the assent of her husband.” 


11. “Whom, his mother, or his father, gives (dadyafc)*” — -This 
pass fi cres mother or father give (<ladyata.m). ;? f As, few what is 


L WO 

se: 
ins, 

the wife, consis- 
tently explained. 


einhigly imply- contained in these passages, as intimating the equality 
c, iheequaliry of of the father and mother: that is merely; with refer- 
ence to the assent of the husband. 


12. It must not be argued that thus the gift of her son by a 
In a reason of widow, though during a season of calamity, could not 
calamity, the wi- take place, on account of the impossibility of the 
dow, though the assent of her husband ; analogous [to her incapacity] 
adseni: oi her Ima- . ^ ac | 0 p^ For, by referring to the instance recorded 


ANNOTATIONS. 

9. And [her] independence is not ordained.] In rendering this passage From a 
variety of readings, which occur, and constructions, which might be adopted, those 
which appeared to agree best with the context, have been selected. —Two or three 
manuscripts referred to, concur in reading ' nairajjcksha-sravamich-clia.* This however., 
is not so easily rendered with general consilience, as the reading of the third manuscript, 
which has been adopted ; viz. 4 nairapekslf asravanfich-cha. To the former of these read- 
ings, the printed copy adds iti-bhava. This confirms as proper the construct ion of the 
sentence with what precedes, rather than what follows it ; though thereby an inaccu- 
racy of style (by no means however to him uncommon ) must be imputed ?*o the audio 5 *. 
If the first of the readings noticed be preferred, the translation must be thus : “'And. 
[besides in the text, of yauuaka, in question, the man] is mentioned independently of 
and without reference to his wife.” 

12. Instance recorded of Galava.] The translator has not yet succeeded, in dis- 
covering the circumstances here alluded to ; indeed the terms of the original, 4 Galaviya- 
linga/ might equally be understood, as signifying an instance recorded by Galava. It 
should be observed, that the printed copy reads ‘nninaviyadinga/ "whicli may be ren- 
dered 4 the text of Man if : and if this reading be correct, that cited in § II and § 31* 

* Part of a text qC Yajuavalkya, % 153, f Pari of a text of Manu, 0. lfJS. 

\v3 
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band, is impossi- 
ble, may give her 
son.: as confirmed 
by a case in point. 


of Galava, such gift may he inferred as legal, and the 
singular number, indicating independanc of another, 
is used. 


IS. The husband, singly even and independent of his wife, is 
The husband competent to give a son : for in the two passages cited 
may give his son, (in § il) the father is mentioned singly and unasso- 
independent of the dated with the mother, and there is this reason of 
■wife: argued from Bau dh£y ana found : “From the predominance of the 
passage, cited iu y ^ r p le 3eec [ ? sons are regarded even, as not produced of 
Of Batidhayana. the womb.” In the Bharat a- also, [a reason is found.] 
The Bharata. “ The mother, is the fosterer : the son is of the father : 
And Yedas. he is [as it were] that very person, by whom produce.” 
A passage of revealed law, is likewise [confirmatory]. “His-selfis 
truly bom a son” 


Implied m the 14. And, from the intimation ^ of the agency of 

last of the pas- both together, by the verb c give 5 in the dual in Manors 
sages, cited (In § text, the competency of both united is principal. Ac- 
11) that, the pow- cordhngly Yasishtha says : “ Man, produced from virile 
cr to give, of both see( j and uterine blood, proceeds from his father and 
pal /as may Te mother, as an effect from it’s cause, therefore; his father 
argued from pas- and mother have power, to give, to sell, or to abandon 
sages of Vasish- their sons.” BaudbSyana also. “For, the connection 

Jha and Baudhi- to the father and mother, is equal.” 
yana. 


15. Conformably, in this passage, (“ the mother or father given”) 
Manu, intending, — from her dependance on the assent 
of her husband, the inferiority of the mother [as the 
agent, in the gift of a son] ; — the mediocrity of the 
husband, on acount of his iudependance of the wife;— 
and the pre-eminence of both united, from their being 
equally parents, — propounds each position in order last, 
according as he prefers it, to that preceding. 


<f The mother or 
father give/ 3 In 
this part of bis 
text, (§11), Manu 
propounds three 
positions. 


16. It must not be argued that this is merely a single sentence, 
Objection re- on accoTm ^ of tk e .only verb being used in the dual 
fated. 4 number : for the disjunction in the middle [by the 

particle, 4 or 7 ] would be inconsistent. Therefore the 
passage in question comprises three positions. 


ANNOTATIONS. 

wherein the expression e during distress* occurs, is alluded to. Three distinct copies 
referred to by the translator, concur in the reading adopted by him : for which, reason 
he regards the other as a substitution, made by some paudit, to obviate the difficulty on 
the reading adopted. 

The singular number, indicating independance of another is used.] In the passages 
quoted in § 11, < mother 3 is mentioned in the singular number, and (as - it were,) lndepen- 
dant of the father. . 

14. Therefore his father and mother, &e.] In the original, the compound of con- 
junction “M4t%itarau” occurs, indicating the. association of the father; and mother,. 
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^Ths text of 
Y&j fiay alky a, is 
confirmatory. 

In Caunaluds 
text (§ 2) * on ac- 
count of difficul- 
ty' ; is assigned 
as the reason* 
Explanation of 
the term. 


17. Accordingly, the chief of saints, in this pas- 
sage, "whom his mother or his father gives,"’ has used 
tne verb in the singular number even, though referring 
to each [nominative case.] 

18. On the subject proposed, the author [yaxv- 
naka] assigns a reason, — " on account of difficulty 
(prayahnatas).” That time in which there is great- 
trouble is [a time of] difficulty, that is, a season of 
calamity. 


19. Hence, the meaning is this: — a gift of a son, 
is to be made in a time of calamity only : not other- 
wise. Thus K£ty£yana says : “ But during a season 
of distress, the gift or sale even, may be made ; other- 
wise he must not attempt the same. This is the in- 
junction of the holy institutes.”* From the context, 
— “ of sons and wives,” is understood. Manu also : 

Whom his mother or father give during distress, con- 
firming the gift with water.” & 

20. "During distress.”] In a famine, and, so 
forth : should the gift be made, no distress existing, the 
giver commits a sin, on account of the prohibition, 

otherwise he must not attempt the same.” 

21. Or, the term ‘ prayatnatas* may signify — f on 
account of difficulty of the adopter/ During distress ; 
that is, — when destitute of male issue : on account of 
the text of Afcri, commencing, — “ By a man destitute 
of a son only, must, a substitute for the same, always 
be adopted &c. ?} f : and it is thus interpreted* even by 
Apararka, and in the Chandrika. t “ £ During distress* 
— that is, — the adopter having no son ” 

22. Another special rule, is propounded, in the Kalika-pu r ana. 

Another speci- “ Sons given, and the rest though sprung from the seed 
al rule in the Kali- of another, yet being duly initiated under his own family 
ka-purana. name, become sons. 0 Lord of the earth, a son having 

been initiated under the family name of his father* unto the ceremony 
of tonsure inclusive, does not become the son of another man (anvatas). 
The ceremony of tonsure and other rites (Ohu&adya) of initiation, being 
Indeed performed, under his own family name* sons given, and the rest 
may be considered as issue : else, they are termed slaves. After their 
fifth year, O King, sons, given, and the rest are not sons. [But] having 


Conclusion, that 
the gift of a son, 
must be only mack, 
during distress : 
as declared by 
K a t y aja n a. 
Whose text al- 
ludes, to sons, 
and wives. 

Manu also. 

In the gift of a 
son, during no 
distress, a sin is 
incurred. 

Other construc- 
tion of Qaunaka’s 
term ‘difficulty* 
noticed. 

Confirmed by a 
passage of Atri. 

And an inter- 
pretation by Apar- 
arka, and the 
Chandrika. 


ANNOTATIONS. . 

22. Another special rule, is propounded in the Xaliha-purana,] This passage from 
the K&lika-punina down to £ sacrifice for male issue/ is inserted iu the following note, 
by Mr. Colebrooke, in his translation of the Mitakshara on inheritance, Chap. I, Sect. 
%L § 13. — Raghunandajoa in the Udvaha-tatva, has quoted a passage from the 


* Before cited with a variation in the reading : v. Sect 1. § 8. 
f V. Supra Kote to Sect, 1 § 63, % Y, Supra Sect, I § f. 
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taken a boy five years oId,ihe adopter should first perform the sacrifice 
for male Issue. But, the son of a twice-married woman, immediately on 
'being born, he should duly take as a son. Having performed positively 
(vai) for such, immediately on being born, the burnt sacrifice for the 
son of a twice-married woman, the man should complete every i nitia- 
tory rite, the ceremony for a male born ( jatakarma) and the rest. The 
burnt sacrifice for the son of a twice-married woman, being completed, 
from these (tatas) a son of that description, is filially related. 55 

28. The meaning is, — -although sprung from the seed of another, 
^ c sons given, and the rest, when 4 duly initiated under 
ihe import of the h ls own family name, (tiiat is, by the adopter. accord- 
passage in the ex- ing to the form prescribed by his own code, under the 
tract commencing family name of himself,) into the different rites, com- 
th^rest 1 ” 611 * aUU w ^h that for a male born, then become sons 

lUL ’ of the adoptive parent, not otherwise. 


ANNOTATIONS. 

Kalika-pnrana, wiiiels with the text of Yasishtha* constitutes the groundwork of the 
law o£ adoption, as received by his followers. They construe the passage, as an unquali- 
fied prohibition of the adoption of a youth or chi id, whose age exceeds five years, and 
especially one whose initiation is advanced beyond the ceremony of tonsure. This is 
noV admitted, a rigid maxim by writers in other schools of law ; and the authenticity 
of the passage itself, is contested by some, and particularly by the author of the Yya- 
yahara-rnayukha, who observes truly, that it is wanting in many copies of the Kali ru- 
piiram, others,, allowing the text to be genuine, explain it, in. a sense more consonant 
the general practice, which permits the adoption of. a relation, if not, of a stranger 
more advanced both iu age and in progress of initiation. The following version of the 
passage conforms with the interpretation of it given by Is and a Pandita, in the Datlaka- 
Mlm;insa. M 

23. The different rites commencing with that for a male born.] These are speci- 
fied, in the following note of Mr. Colenrooke, in his translation of the Digest, orv text 
1 3d, Chap. Ill, Book 5 : “ By these eight ceremonies I understand. Is>, Jatakarma ; 

a ceremony ordained, on the birth of a male, before the section of the navel string, and 
which consists in making him taste clarified butter, out of a golden spoon. 2d, Siinia- 
karana : ceremony on giving a name, performed on the tenth day after birth ; or on the 
eleventh, twelfth or even the hundred and first day. 3d, Nishkramana : carrying the 
child out of the house to see the moon, on the third lunar day of the third light fortnight 
from his birth ; or to see the sun in the third or fourth month. 4*feh, Amiapraqana : feed- 
ing the child with rice, in the sixth or eighth month, or when he has cut teeth. 5th, 
Chulakarana; i he ceremony of tonsure, performed in \ lie second or third year after 
birth, fiih, Upanayana ; investiture with the marks of the class, performed iu the 
eighth year from the conception of a Br&hmana ; but it, may be anticipated in the fifth, 
or be delayed io the sixteenth year. 7th, Savifcrf; ceremony of investiture hallowed by 
the Gayatrl, which must not be delayed for a Brahmapa, beyond the sixteenth year *. it 
should be performed in the fourth day after the first investiture. 8th, Samavarttana 
ceremony on the return of the student from, his preceptor's house. The whole number 
or ceremonies, called Sanskara, as expiating the sinful taint contracted in the mother’s 
womb, and as effecting regeneration, in other words, as perfecting the class of a twice- 
born man are ten To the eight ceremonies now enumerated,' must be therefore added 
the ceremony which precedes conception (Garbhadhuna,) and marriage, which is the 
last of these sacraments. Itituals contain other ceremonies, two of which are mentioned 
in the text and in the preceding note, but these are not assentiaL” — Allusion is made 
to the punsavana or ceremony to obtain male issue, performed at the expiration of ihe 
third months of pregnancy, and the Slmautonnayana performed in the 4th, 6th, or 8th 
months of the 'first pregnancy. This rite consists in combing the wife’s tresses and 
need onlv be performed once, 

? Yasishjfha 15, 1, 7,-rthe same cited fix this work in Sect, v. § 31, 




m:a vsa ; . sec. 


24. Yasishtha declares this, — " and a given son, even sprung from 

one following a different branch of the Vedas, being 
yH^ rme ^ L " oy initiated [by the adopter], under his own family name, 
Yansnuia. according to the form prescribed in his own branch of 

the Yedas, is a follower of the same branch” 

25. “ The' son given, and the rest.” By the term “rest” here 
; j, Ti p 01 .j. 0 f f j ie used, the son made, and the others, are included ; on 
term rest;/ shewn account of tills part which preceded [in the Kalika- 
by reference to a ptirana.] “ The legitimate son, the son of the wife, the 
preceding prat ii! son given, the son made, the son of concealed birth, 
*' 1 V h ^cV r eel s aTlt ^ the son rejected, take shares of the heritage. The 
that on iVJlurc of son of an unmarried girl, the son of a pregnant bride, 
each preceding the sou bought, the son by a twice-married woman, 
the son next in the son seif-given, and the slave’s son; these six are 

SS r\ V j'” contemptible as sons : on failure of the first in order 
ed with fiiiahhdVt". respectively, let him invest the next with filial rights. 

Certain excep- But let him not appoint to Cm ejnpire, the son of a 


SS r\ V contemptible as sons : on failure of the first in order 
ed with fiiiahhdVt". respectively, let him invest the next with filial rights. 

Certain excep- But let him not appoint to Cm ejnpire, the son of a 
turns in the ease twice-married woman, nor a sou self-given, nor one 
of empire. born of a female slave.” 

26. The non-appointment to empire of the sou of the twice- 
To which, those carried woman, and the other two, which is directed 

excepted, umicruo in the latter part of this quotation, holds, even on 
circumstances can default of any other son besides the legitimate son. 
succeed. For this part of the passage is subjoined as an excep- 

tion to the preceding part, (“ on failure of the first would be respect- 
tively, &cF) and their non-succession, to the empire, should a legitimate 
Their non-suc- sou exist, was declared in this preceding passage. — 
cession was before “A legitimate son existing, let not the king invest in 
generally declared the empire, the wife’s son, and the rest : [nor] cause 
in a part preced- to be completed [through such sons] the solemnities 
for his forefathers.” 

27. The meaning is, — A legitimate son existing, let him not 
'Which is ex invest with empire the son of the wife, and the rest: 

plained.. " ° ‘[nor] cause to be completed,’ — that is, nor can sc to be 

performed [by such inferior sons] the ‘ solemnities,’ 
meaning* the funeral repast and other rites, in honour of his forefathers. 

Though the 28. “ Under the family name (gotrena).”] Al- 
specificat ion of the though, it is not ordained, that the family name is 
dlreVtly a immediately instrumental in the ceremony, for a male 

theJatakmnaand born, and others ; still since, in the vrddhi-gr£ddha, 
other rites, it is in a component essential of those ceremonies, use of the 
their component family name, is made ; it applies also, to what is prin- 
erhidha G ' [viz . those ceremonies themselves]. But in the 


ANNOTATIONS. 

28. Btil! since, in the vrddhi-qraddha.] This is a ceremonial, performed on the 
occasion of every initiation, to secure prosperity to the individual. — It consists, in 
offering to the manes of three sets of three ancestors, oblations of rice, &c. &c , — The 
first set comprises, the mother, the. paternal grandmother, and great -grandmother— 
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But it is direct, rites of tonsure and the rest, it is used directly ; for a 
3y made, in tonsure text expresses: “ The coronal locks of the boy, must 
and other rites. be made with the enunciation of his patriarchal tribe.” 


Filial relation 
proceeds from in- 
itiatory rites : 
which are affirma- 
tively, and nega- 
tively shewn, in 
the extracdu § 22. 


29. It is declared that filial relation proceeds 
from initiatory rites : these, [as applicable to different 
cases,] the author propounds affirmatively and nega- 
tively — “ a son having been initiated, under the family 
name of his father, &c. &c.” 


SO. That son, who is initiated under the family name of his 
Exposition o f natural father, unto the ceremony of tonsure, that is 
the passage allud- in rites ending with that of tonsure, does not become 
ed to. the son of another man — £ anyatas 5 must be rendered, 

in the sense of the regular genitive, * anyasya' (‘ of another/) 


31. In respect to the passage in question, there is this reconcilia- 
Apparent con- tion. — It must certainly be affirmed, that, what is 
trad let ion in the there declared, that, one on whom the ceremony of 
extract alluded to, tonsure is completed, becomes not the son of the 
reconciled. adopter, refers to the state, as son not in common ; 

otherwise by this part, — “ Having taken a child of five years, &e.” the 
propounding one even, whose ceremony of tonsure has been completed, 
to be son of the adopter, would be contradicted. That this passage 
necessarily regards a child on whom the ceremony of tonsure has been 
performed, will be made clear (v. § 48). 

Conclusion, 32. Hence, if one who has been initiated in the 
that if one initiat- different rites down to tonsure be adopted, he becomes 
sure § he adopted' son °** ^ yo Others : for he is initiated under both 
L is the sou of family names ; and that the effect of this is his con- 
two fathers. nection to both families, will be declared in the sequel* 


ANNOTATIONS. 

The second, the lather, paternal grandfather and great-grandfather. — The third, the 
maternal grandfather, great-grandfather, and great-great-grandfather. If any of these 
should not he dead: the next nearest deceased ancestor, whose relation is analogous 
is substituted. 

29. These the author propounds affirmatively and negatively.] Difficulty occurs 
in explaining, and translating, the intent of the author, in this part, consistently with 
ills eleboritfe and abstruse commentary. The following illustration is offered with 
diffidence. In the extract from the Kalika-pur&na, there is this passage, “ A son having 
teen initiated, under the family name of his father, unto the ceremony of tonsure 
inclusive, does not become the son of another man.” By this the author implies nega- 
tively, that ritesending with tonsure, are the cause of filial relation to the, adoptive 
father ; and this lias reference, to what the author regards, as the most preferable adop- 
tion — viz., that of a boy wholly uninitiated, and consequently recently born. The 
ceremony of tonsure and' other rites of initiation, being indeed performed under his own 
family name, sons, given, and the rest may be considered as issue.”— By this sentence, 
the author declares affirmatively, that tonsure and the rites following, are the cause, of 
filial, relation, and this must be regarded, as applicable to the case, provided for in § 35, 
•—viz. that, where a boy wholly uninitiated is not procurable. 


* T, infra sect. 6 § 41 et sequ. 




D ATTARA-Mf MX NS±' . SEC. IV. 


579 


Deduction, that 
the J atakarnm and 
other rites down, 
to tonsure inclu- 
sive, are the cause 
of filial relation. 


S3. Thus, the different initiatory ceremonies, 
from that for a male horn, down to tonsure inclusive, are 
declared to be the cause of filiation, [in the case of the 
adoption of one wholly uninitiated.] 


The use of the 
word ' inclusive* 
subjoined to the 
terms * unto ton- 
sure/ 


34. Xehudam (‘unto the ceremony of tonsure 9 ) might have been 
used [by itself]. The subjunction of the term f inclu- 
sive 9 (anta) is for the sake of authorizing, the affiliation 
of one whose coronal locks have not been made ac- 
cording to the form of his patriarchal tribe. For. the 
principal rites, not being completed, he is capable of 
becoming a son, and the part, commencing — (“The ceremony of tonsure 
and other rites of initiation, &c. is about to be explained. 

The part, IC the 35. How is the case, should a boy, on whom the 

ceremony of ton- rites, commencing with that for a male born, have not 
wit,h reference" to keen performed, not be procurable ? Anticipating this 
the case," where question, the author adds — “ the ceremony of tonsure 
one uninitiated in and other rites of initiation, &c,” 
preceding rites, 
may not be pro- 
curable. 


36, When indeed, the rites of initiation, commencing with that 
Exposition of of tonsure, are performed under his own family name, — 
the part in ques- that is — under the family name of the adopter, (the 
t»on. particle ‘vai* (indeed) having an exclusive import) : 

then, only can sons given, and the rest be considered as issue, else they 
are termed slaves. 


37, The complex phrase “ chudSdya” signifies those rites, of 
Import of the which tonsure is first; but not rites antecedent to 
phrase * chudadya* tonsure. For, with reference to what preceded, tauto- 
restricted. logy would result. 


Conclusion that 
one initiated in 
every rite preced- 
ing, tonsure may 
be adopted. 

Bat, that, as an 
object of adoption, 
one wholly unini- 
tiated is principal, 
and one initiated 
as far as tonsure 
exclusive,, is se- 
condary. 


38. Therefore, even should the ceremonies com- 
mencing with that after birth and ending with that 
of 4 annapra<jana’ or feeding with rice, have been per- 
formed under the family name of the natural father, 
there is no repugnancy [in the adoption]: and thus it 
is established, that the child, on whom the ceremony 
for a male born and the rest, have not been performed, 
is principal [as the object of adoption] ; and. one, on 
whom the rite of tonsure has not been performed, [but 
the other previous rites have,] is secondary. 


ANNOTATIONS. 

37. The complex phrase c chudadya/ &ej This compound term, might admit of 
either interpretation. 

Tautology would result-] The same position as that contained in the first sentence 
of the .extract, would be declared.— This has been explainer! by the author, as referring 
to the adoption of one wholly uninitiated and consequently just born. In which case, 
|j|ie whole initiatory rites preceding tonsure, are to be performed by the adopter* ' 
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By <e The rest 5 ’ 39. Sons given, and the rest.] By the term ‘rest* 
the son made, and are included, the son made, and the others, as has in 
included. 1 * S whose keen declared: they become sons by initiatory 

filial' relation "is ^ceremonies also: not merely by adoption: for, that 
from initiatory would defeat the opposite alternative subjoined ‘‘'else 
rites also. they are termed slaves.” 

40. ‘ Else’]. The meaning is, should the ceremony of tonsure. 

Tin p or t of the aua the rest, not be performed [by the adopter], or 
word 'else'* occur- should one be adopted, on whom the ceremony of 
riii-* in the pas- tonsure and other rites have been performed] a servile 
sage alluded to. state ensues, not that of a son* 

General eonclu- 41. Since, that filial state, is produced from 
si on, that one un- ceremonies ; in the same manner as the being a sacri- 
initiated should fieial post and so forth; it is established, that one 
be adopted, uninitiated is to be adopted, 

A limited pe- 42. A limited period for adoption being neees- 
riod necessary and sary, the author adds “'after their fifth year, &e.” 
propounded to be 
the fifth year. 

43. One, though uninitiated, is not to be adopted after the fifth 
After which one J ear : for > bhe time having gone by, he cannot become 

though uninitiat- a son. By this it is declared, that the five [first] years 
ed, is not to be only, are the season for adoption, blow, the proper* rul- 
adopted. ^ ing this position negatively is for the purpose of shew- 
Iteason, why tno ^ that an age beyond five years, is not even a second- 
five first years a re ar J season : for, otherwise by the rule, (“ evciy season 
the season for ulterior to the appropriate season, is pronounced 
adoption, is pro- secondary”) it would follow, that any time, beyond 
pounded negative- the fifth year, were secondary. 

44. And, therefore, as by this passage (“ commencing from birth, 
Term ‘tonsure’ llr, ^° ^ ie third year fee.”) the third year, is the princi- 

in the extract §22 P ft l season for its performance : and since, year is 
intends the third mentioned in the conclusion (“'after the fifth year &e”) 
year. it follows, that in the extract in question, the word 

* tonsure/ is meant to signify the third yean For, otherwise the con- 
sequence would be, that, where the ceremony of tonsure, took place at 
the same time, with the investiture of the characteristic cord, at his 
eighth year ; one on whom the ceremony’ of tonsure had not been per- 
formed, might be adopted. Nor would, what was meant thus result : 
for, it would be at variance with, the part commencing “ after the fifth 
year,. Ac.” 


ANNOTATIONS. 

41. Sacrificial, post, and so forth.] The post and other implements, necessary for 
a sacrifice are consecrated by the performance of ceremonies, and thus are qualified for 
the purpose. ' ■ # 



Conclusion, tliafc 
as far as the third 
year, is the pri- 
mary season, and 
beyond that till 
the fifth, the 
secondary. 


43. Hence, it is established. that the term £ ton- 
sure. m tne passage. — unto tonsure inclusive” — in- 
tending also, the third year, [limits] the proper season : 
that beyond the third year^to the fifth, is 'the secon- 
dary season : but that after that, no time is even secon- 
dary [for the adoption of one initiated in rites pre- 
ceding tonsure, but not in that rite]. 


48. .‘Are not sons.'] By this, it is intimated, that though filial 
Deduction from relation be not produced, yet tonsure and other rites 
the phrase f are of initiation maybe completed; for the time for the 
not sons. 9 performance of those respectively, yet exists : still, 

however, they are only slaves, for filial relation is wanting ; and this 
is the third cause of a servile state. 


47. “ Let not wives and sons, being unwilling, undergo sale, nor 
even gift.” As for the prohibition in this text, of 
Kfiiy&yaiia, against the gift and so forth, of persons 
unwilling, that even, must be interpreted as forbid- 


A text of Kat- 
yaya.ua, and an 
interpretative 
passage of Sarvaj- 
Sya o n M a n u, 
from, which the 
gi.tr and adoption 
severally of one 
beyond the 5th 
year? are inferrible, 
explained as re- 
ferring to a child, 
of that age. 


fv boy of five years only : not of one 


minor 


is 


ding, the gift of 

older. — And : — <€ one discriminating, not a minor, 
for, what is thus interpreted by Savvnjfiya, adverting 
to this reading, — (" discriminating good and evil”) in 
the text, — “ whom r, man takes being alike, that 

must be explained thus — * above: rive years only, 
discriminating by the faculty of reason: but not a 
minor [generally]/ The meaning is. f; lie should not 
take [any] one, coming within, thi* definition, — 4 a 
till the sixteenth year/ 


Purpose and im- 
port of t ilts pass- 
age having taken, 
&c/ in the extract 
§ 22 , 


48. Then, if there be none uninitiated [unto ton- 
sure inclusive], what is to bo done ? In reply to this, 
the author adds, — “ having taken, Ac.” Tim monning 
is, — liaving taken a boy five years old, initiated in rites 
ending with tonsure. 


ANNOTATIONS. 

4,6, And this is the third cause of a servile state]. The other f wo causes are 
indicated in § 40. 

47, As for the prohibition ia this text, &c.] Prom i he taxi, in quest ion, the 
possibility of the gift of a sou, however old, is inferrible, the anther accordingly, to 
reeoncile/it with the doctrine, that the adoption is noi to iske place, after the fifth year, 
interprets, (though unsatisfactorily,) shat, the text regards the gift or a child of that 
ag'e. : there being no ground to presume, the gift of one older. 

As for what is thus interpreted, by Sarvnjilya, &e.] The text alluded to, as interpreted, 
is one of Mann, describing the son made, or adopted— the- expression, ^discriminat- 
ing good and evil,” there occurring, is ail epithet of the object of adoption. — If this phrase., 
as the interpretation by Sarv&juy.T might imply, signify, one passed the years of minority: 
the rule, excluding from adoption, one of six years old, and upwards, would be contra- 
dicted: “accordingly, the author restricts the passage of Sarvajnya, as intending, one of 
five years, capable of discrimination, not any minor in the general sense of the term. 
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The passage, 
€C tlie adopter 
should first p e r- 
fo rai a sacrifice: 
for male issue" 
Yv 11 J S il Oj Oillad. 


49* But how can such be adopted, since he is 
declared to be a slave ? Anticipating this objection, 
the author subjoins, — “ The adopter should first per- 
form the sacrifice for male issue.” The objection is 
thus reconciled. 


50. “ He 

A passage from 
the Vedas cited, 
by which such 
sacrifice b slmv:- 
to he produciivc 
of offspring. 


who is desirous of Issue 
male offspring, an obk 
eight potsherds ; and ■ 
similar oblation of ric 
Fire grants him proge 
this passage [of the V 
cause productive of oh 


should offer to Agni, parent of 
t-iou of kneaded rice, roasted, on 
to Iridr.% father of male issue, a 
■c-; roasted on eleven, potsherds, 
■v.y, Indra renders It old A In 
odasj sacrifice is declared as a 

spring. 


51. Hence, In the case where the offspring is not born, its pro- 
Deduction, that duction Is the effect to be produced : but .where off- 
wheva one initiut- spring already bom is adopted, it is implied, that, in 
ho adopted, the tium ease, since the birth has taken place, the filial 
®^ c hold's S |iip[ ^hitioa, is the effect to be produced : for otherwise, the 
Teiafi^h^he^- precept proposed would not be accomplished* How, 
meval of the ser- this relation cannot subsist, without the removal of 
Tile state. the servile state : therefore the removal of that also 


[by the sacrifice,] must of necessity be admitted : otherwise, were [the 
sacrifice] productive of filial relation only, it would take place in any 
mere adoption of a son ; and if [it be argued that] there, it is not re- 
quired, since the filial relation is produced from initiatory rites only : 
then, the same is the case, in the instance proposed: for, those rites are 
here inferred from the term 4 first and it is declared in the sequel ; 
“ The man should complete every initiatory rite, the ceremony for a 
male born and the rest” 

52. Therefore, since filial relation, preceded by 
the removal of the state of slave, which had been occa- 
sioned by pluvious initiation, is produced by a sacrifice 
for male issue; it is established, that one though initi- 
ated [unto tonsure inclusive,] may be adopted. 


Whence it is 
-concluded, ■ i Ii st- 
one tuough, irif-ia- 
i,ed may be adopt- 
ed 


53. If this is the case, then the passage should only recite, — 
nv . 1 . “ Havinsc taken one initiated [unto tonsure inclusive].” 

[ e .p vv hat occasion is there, to use the expression. a boy 

five years old ? ” — Should this be objected, it is errone- 
ous ; for, the passage intends this restriction — f a boy five years old only 


ANNOTATIONS. 

51* The precept proposed.] That is the one, enjoining the production of a son. 

Those rites are inferred from the term ''first* 1 ] Sy the use of the word s first’ in the 
passage ; <c The adopter should first perforin the sacrifice, for male issue,”— the perfor- 
mance of rites, subsequent thereto, is implied, and initiatory rites are meant, as subse- 
quently shewn. . ' * 

53, For the sake of securing an investiture of the characteristic thread, &c.] The 
"Vedas, or holy scripture must not be studied, till ibis ceremony has been completed; 
.the fifth year,, is the proper season, for learning the letters .* therefore to secure an 
■ investiture of the characteristic thread, such as may be productive of holiness, resulting 
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[i. e., under six]’ : n-.id the restriction, is for the sake of securing, an 
investiture of the rrhar-.ic-/:?: , 7.st;'- tkiead, conductive to the holiness, re- 
sulting from the study of sovi L dur,j ; v-ui eh is preceded by the previous 
nienuisiticui of letters. 


54?. And it must not he argued, the t this rosirktiou 
bvthe vi.^eedir:* sor.ten.c.^ : for. this ire: 


Li ■ 1 f- J.-.L 


.is receive- 


>iisii ed 


4-1 


ho period, lor i m e iiuoptAOii.J of one., 
/ ns tonsure inclusive,] has not 
ndhrp the menu: :ig- in question. 


v 


ii’g 

: pen ormed , 


Import ?i ilia 55. 'First] — that is, previous to initiatory rite," 
form f i being performed. 

56. But it is asked, wliy is it not meant. — "previous to the sacri- 

Objection obvia- f ice ff “W 1 ? 11 * ” %**-*■'> f» I^cMe « Lav- 
t u :/ mg ta&en being useo., cv a.: ■: ww out- time tor the act 

of adoption, including ail its .sscivdais, is inferred : and 
the previous initiatory rites, being annuUvfl by the sacrifice for male 
issue, the perfonna-nce of other rites is absolutely necessary. 

The passage; 

"'.■hit I ;u; s ;:a of a 

mun, &c ” is sub- 
join'd a a an ex- 
Cfiitioa. 


57. “ After their fifth year, sons given, and the 

rest are Vi sens/' In respect tp this previous position, 
the author subjoins an excepuou; But the son. of a 
twice-married woman, fee.” 


58. " A. child begotten on a woman, whose [first] marriage had 

IhilhiiuoTLofthtt not been consummated, or on one, who had been de- 
son pip a twice- flowered [before marriage], is called the son of a twice- 
l-.nrricd woman. married woman.* By this defivuesou, one born on a. 
twice-married woman, of any of the seven descriptions, is included. 


ANNOTATIONS. 

from the study of scripture, it is necessary that the adoption should be restricted to 
ono of live years. 

54. The meaning in question.] A boy five years old, or one, the sixth year from 
whose birth, lias commenced. 

57. The author subjoins an exception.] By the first sentence, ( cc after their fifth 
year. Ac/) it is implied, that sous given, and the rest wilhin their fifth year by adoption* 
acquire- filial relation. — By the expression sons giiciu and the rest, the son of the Iwice- 
m&rricd woman, is included,*— To except such description of son, from the operation of 
the rule mentioned, the author supposes the subsequent passage, (“But tiic son of a 
twice-mnmed woman, Ac.”) to he subjoined, — By this, the adoption of such son, is res- 
i rioted to the time of birth, 

58, A twice-married woman of any of the seven descriptions.] These are speci- 
fied in a. text of Narada, cited in the- Mittikshara, in the chapter o;i granting loans. — 
They are the following: — 1. The re-married dzmsel, whose first marriage had not been 
consummated. — A A woman who having been guilty of incontinence, is given in nmrrh 
age to another husband, by relatives apprehensive of legal penalties. — 3. One given in 
mn mage by kinsmen to a snpinda relation of her first husband, no brothers cf the same 
u Acting. — -:L One who during her husband’s life co-habits with another. — 5. Such a one 
who subsequently returns to her husband, — G- The widow who alter her husband’s death. 
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Explanation of 
J immediately on 
being born, 1 

Import of 1 1 h; 
term "duly take.’ 


59- < I immediately on being bomj that is, as soon 
as produced: lienee the time of birth only, is meant, no 
oilier. 

60, Duly take] that is adopt according to the 
rules of adoption. 


Objection obvi- 
ated. 


01. But, for one just born, is not tbe ceremony for a male born. 

alone :>voy.;r. on account of this rule. — " Before others 
have touched t he new born boy, fee.” Therefore, how 
can it be said: “ immediately on being born, he should 
duly take as a son.? ” Excellent ! for then, one unadopted, not Laving 
filial relation to the man himself, initiatory rites could not be perform- 
ed: for, a text expresses, — “ Let the father initiate his own sons, Lc\* 


62. Neither can it be said, that paternal right proceeds alone, 
Fur Mi or a me from the relation, as natural father : for, this is denied, 
meut of opponent by this passage, — “the receptacle is more important 
refuted. than the seed — and a text of Gautama, recites, “ of 

the other by special agreement, &c.” The meaning is [the child begot- 
ten, on one man's wife,] is the son of the other,— that is the procrea- 
tor, — by special agreement only, &c. 


Conclusion, that 
hi fiie case in 
question, adopt! oil 
first takes place. 


(58. Hence in the case, in question, adoption, takes 
place, anterior to the performance of the ceremony for 
a male born. 


64. The performance of the initiatory rites, being inferred, as fol- 
lowing the adoption, the author propounds a variation 
in this respect ; 15 Having performed, &x\ 5J The mean- 
ing is this : After the adoption, having performed the 
burnt sacrifice, for the son of a twice-married woman, 
subsequently* let him perform the ceremony for a male 
born, and the other initiatory rites. 


The p assage 
having perform- 
ed&c, M propounds 
a variation to a 
general rule. 


ANNOTATIONS. 

avoiding his broihort and oth^r kinsmen, from lust co-habits with another.* — 7- A woman 
forcibly taken, purchased, or induced by distress, who voluntarily prostitutes herself 
with another man. — It should be observed that the three first only in the strict sense of 
the terra are ‘punarhhu or twice-married women, the others being denominated 
‘svairinf or self-guided. The whole however, arc classed under the general term 4 pura- 
purva” .meaning one who has had previous connection with another man. 

62, By this passage the receptacle, &e/J The close of a text from Maim, is here 
cited, which in its complete state, is thus. “ Unless there be a special agreement 
between the owners of the land and of the seed, the fruit belongs dearly to the land 
owner, for the receptacle is more important, than the seed/ 1 — The test of Alarm, as well 
as that of Gaul am a, refer to, — where a husband being impotent, may appoint another, 
to raise up issue to him on his wife : in which case, unless with express agreement, the 
offspring bears not filial relation to the procreator. 


i! : Maau‘9. 52, 
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05. But. is not this hupossiblo, sinco it is contrary to the argil™ 

the sacrifice [to fire] for a sou 


Objection of an 
opponent. 


nieiu 


exemplified 


born ? Accordingly, on the same [o-hiciple! as this is 
ordained, so is the burnt sacrifice, for the son of a 
twfee-niamed woman, directed in the ease in question. [Now this- 
according to your opinion] is performed, previous to the ceremony 
tor a. child born : therefore, since it is to be completed in five days, the 
principal rite [being the ceremony] in question, would be barred. 

Gib Should this be objected : it is replied, that, in the ' case in 
t, - . , question, the burnt sacrifice for the son of the twiee- 

married woman, is not analogous to tne sacnrico [to 
fire] for a son born, which is ordained in respect to spiritual purposes. 
.Besides, [that used,] may be a mere unrestrietive order, of mentioning 
the former sacrifice, and the ceremony for a child born, and other rites 
for a sou produced from the wife of another : in the same manner, as 
in this passage, — Having* performed the sacrifices prescribed for the 
day of the new moon, and that of the full moon, let him offer an obla- 
tion with the Soma plant.” Thus there is no repugnance. 


It is act, a res- 
trictive or abso- 
lute; rule that the 
burnt sacrifice is 
to be first com- 
pleted. 


67. The particle vai [positively], having an exclu- 
sive import, the construction is, — “ Bor one directly 
after birth only, at no other time:’’ — therefore, a restric- 
tion as to the priority in time, or otherwise, of the 
sacrifice, for the son of the twice-married woman, is 
not deduced ; as in the case, of the sacrifice [to fire] for 
a son born. 


ANNOTATIONS. 

65. The argument exemplified* iu the sacrifice [to fire] for a .sen born.] Allusion 
is here made, to the 18th Topic, 3d Section of the 4th Book of ihe Mlmaasa, by 
JVdmiiii, it is there proposed, as a subject for a disquisition, whether the sacrifice to (ire. 
takes place immediately after birrli, or when the ceremony for a child born, has been 
completed. The opponent argues, that the consequence should immediately follow its 
cause, and therefore, the sacrifice to fire, occasioned by birth, should be consecutive 
thereto. — Oil the other hand, the supporter of the right- opinion contends, that, as the 
giving the breast to the infant, is o retained, after the completion, of the ceremony for a 
child born, if the sacrifice is to be performed, previous to this ceremony, from the great 
delay, which must necessarily occur, before the breast could be given the child, its death 
would be occasioned ; and in that case, there would be no object, to whom the fruit of 
the sacrifice, consisting in purification, and so forth, would accrue. Therefore, the 
sacrifice in question, does not immediately follow birth, but takes place, after the com- 
pletion of the ceremony for a child born. 

66. In the same manner as in the passage. Ac.] In the 3rd Topic, 4th Section. 
5th Book of the Miniums A a disquisition is proposed, whether a restrictive order, is in- 
tended, or not, in the passage in question, for the performance of the ceremonials speci- 
fied. The opponent alleges, that a restrictive order, is dcdueihle from the past participle, 
— ‘ having performed/— This is denied, by the supporter of the right opinion, ou the 
ground, that the sacrifice with the Soma plant, is shewn, to be consecutive to the estab- 
lishing 1 a consecrated lire, in the passage, — “one about to offer an oblation, with the 
Soma plant, should [first] establish a consecrated five/* It should be observed, that 
without having first established such fire, aa individual cannot sacrifice after the forms 
prescribed, for the Barqa and Paurna-masa sacrifices, or those on the days of the new 
and full moon. 

67. Therefore a restriction as to the priority, &c.] Great obscurity pervades the 
whole of tins part of the work. The translator conceives, that in tins particular place, 
the author has omitted to express the train of reasoning, by which he arrives to Ike 
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68." By the term tf every* alone, the meaning being complete, the 
Purpose and mention of the ceremony, for a male horn] and the 
import, of the rest, is added to exclude anterior rites, whilst the off- 
term ‘ every/* spring was in the womb. — As for the use of the expres- 
sion hill/ notwithstanding the mei 


. \S i_:„ ! J l \J 5 L. ' 


iO ceremonv' xor a see 


jorn 


and the rest : that is. for the purpose of suggesting, whatever initiatory 
rites may belong to any particular individual ; and hence, it is to be 
inferred, that although, for Qndras, there is no investiture of any 
characteristic cord, and so forth, still, they become sons oven, by the 
ceremony of tonsure and other rites. 


A person not of 
the fc Ii v e e £. r s t 
tribes cannot per- 
form the sacrifice. 


Deduction of the 
author from the 
passage “being 
completed, Ac.” 


69. e< The- mam 5 ' Although a general expression 
is used, still, since one of the three first tribes only, is 
competent to perform, the burnt sacrifice, for the son 
of the tudec-mnrried. woman: in respect to others, the 
filial relation proceeds from mere initiation alone. 

70. The author thus concludes, that the burnt 
sacrifice, and initiatory rites united, are the cause of 
filiation ; “ Being completed, &c. &eff 


71. The meaning is : the burnt sacrifice for frne son of the twice- 
Passaic' tve- married woman, being completed, ‘from these/ that 
pkihiwL k is, — from these initiatory rites, — -a son of the twice- 
married woman, becomes filially related. 


Buie in respect 
to ths son of the 
twice-married wo- 
man, declared in 
anefher passage 
of the Kalika-pa- 
rana 


72. Under the same head, tho author of the 
Kalika-piiritna propounds a. ride, applicable to the son. 
of the twiee-i named woman. “ He should perform, at 
the funeral repast of his father, &■ rite dedicated to n 
single ancestor (ekoddishta) : not any parvapa., --c 
double rite, and so forth/ 5 


ANNOTATIONS. 

conclusion, advanced. In the extract fron the Kalika-purana, it is first stated, that a 
person should regularly adopt the son of a twicc-marricd woman, immediately after 
birth. The following sentence adds es having performed positively, (vai) for such, 
immediately on being born, the burnt sacrifice for the son of a twice-married woman, 
the man should complete every initiatory rite, iho ceremony for a undo born, and the 
rest/’ — This the author construes as implying pointedly, the performance of Iho 
sacrifice directly after birth. But the preceding sentence directs that adoption should 
then take place. Erom the contrast of the two injunctions, the author argues that no 
posilive and restrictive rule, as to the priority in time or otherwise, for the performance 
of tho sacrifice for the son of a twice-married woman, can be deduced. 

As in die case, of the sacrifice [to fire] for a son born.] Qua reference to the 
note subjoined to § f»6, it will bo perceived, that the sacrifice here alluded to, is res- 
tricted to be subsequent to the ceremony for a child born. 

72. A rite dedicated to a single ancestor (ekoddbhta) not any parvaiia or double 
rite, &c.j The first sixteen funeral repasts, taking place after the ten days immediately 
succeeding the day of death, as well as that on the anniversary of such day, are ckutidislita. 
Oil these occasions the following articles are first presented in honour of the deceased ; ; 
— raw dee, liquid butter, honey, barley, soaked peas, fruit, water, frankincense, white- 
flowers, kuoa grass, a lamp, sandal wood, betel, cloth, a thread, and water for the feet. The 
oblation ot the funeral cake, then takes place — The parvana or double: rite, consists in 
the srune oblations, and other ceremonials, being consecrate':!, on the death of the? father 
:n:d other shy, in honour of the autcfclor* on the mot! tor’s side, as n oil o;. w * hut of f V-,. 
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73. Tilt son of a twice-married wcmm at the funeral repast of 
Iiis father, on the aniiivevwuy of the day of b rath, 
Passage c-xpl'on- yhould peafa/vn rites, dedicated to a A nr. 

etl * not any parvfvaa, or douldo rites, and :■ . ■> f;rda 

r$:, Jby teunfe, ‘■fo*,*. U:*> a.-. ;<vnB oi tiva 

Import c.fits v £ 'V* v 3 - i-h-Ov. .• v o = : *v.; For, si ■< >r 

tanYX 'and so •- alu-Kai^nx c'pi-cs^ — AuxuA: y\ let the son of 
forth d the wife, and legitimate sen, person. • foA-ser^AA rio 

jacuKarana. cording to the parvnpi to its.: > c other ton. Am.'s 

*D,. .,,,,,. should perform n dedic-rdo-d to a single auocs- 

. tor/’ — and, a text oT Pa-rasa-rn, recites; [A finonil 

repast] by the logithaate son, for a hither, who lias departed this hie, 
on all occasions, is in honor of three ancestors : that, by those of a dif- 
ferent general family, is consecrated to a single ancestor, on the anni- 
versary of ilia day of death” 

75,. On the subject of sous, it had been said,* — ■“ The son self- 
The slave’s son, g* ver b and the slaves son, (Dasa-putra).” Of these he 
described in a pas* describes the latter: "A female purchased by price, 
sage of the Kalika- who is enjoyed, is a slave : it is thus declared. The 
? ur ^n». son who is born on her, is considered a slave-son*” 

76. That fonui le, though of equal class, being purchased by price, 
of . ^ who is, c enjoyed/ — co-habited wrap — is denominated 
iiiLjjiattauion. ]>y former sages, a slave. For, a text expresses, — 

“ That woman, who is bought by price, is not considered a wife : she 
neither [avails] in rites, in honour of the gods, nor in rites, in honour of 


ANNOTATIONS. 

on the father's side. Thus, besides, the articles above enumerated, a funeral cake is 
offered, to each of r.lic three nearest deceased male ancestors, on the father's sdoc, and 
mother’s side. The oblations in honor of the ancestors on either side, being preceded 
by a Yisvadeva offering — The term Yisvadeva, denotes a certain set wf divinities col- 
lectively., and the offering so called, is in their honor, and consists of the different 
articles, above enumerated : these should also be presented both on the occasion of a 
pan-ana and ekoddishfa rite, to the Lord of the soil — Kites in the form of parvana, are 
celebrated by a rigid Hindu, on the following occasions ; on the last day of every 
moon (amavasya) — on the 8tii and 9ih days of the dark fortnights of Pausha, Magha. 
Phalguna and A'qviua, when oblations arc made in honor of the mother, and two near- 
est deceased female ancestors in the line of the father, — on the full moon of Magda, — 
during* the whole of the first fortnight of A'gvina, which is denominated ' Phripakslrf 
as peculiarly set a part for the performance of riles in the honor of ancestors : and 
particularly on the ITT; of '..his month, — on any day of Agrabyana, previous to using 
the rice of the new crop, — in Yaicdklia. on occasion of the grain which then ripen*, — 
in A'shada For the rains: when the sun enters the constellation Ardra — on occasion, of 
Eclipses, and visiting places of Pilgrimage. 

74, The diubrenfc variations of the parvana rite] such as the daily funeral repast, 
consisting in oblations of rice, &e. to be performed in honor of either set of the three 
ancestors, on the side of both, parents respectively* and a poriou of the ceremony of 
6 sapiudi-karaga,’ The first of these, differs -from the real parvana rite, inasmuch as 
no pidla or Visvadeva oblation is offered. In the second, the same ceremonials are 
observed, but the objects hi whose honor they are performed, are different (v\ Aoteto § 
35 of Sect. 0.) 

• 1; Vide supra, § 25, 
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the manes. The sages regard her as a female slave.” One born on her, 
is a slave’s son. The son of a female slave, is ‘ a slave’s son (dasaputra’, 
the feminine of f Dasa’ (slave) being like the masculine in the V euas. 

Oilier inicrnrc- 77. Or, the compound Dfisa-putra, may be ex- 
tra ion, of the plained, — 'one who is both a slave and a son’ or, thus 

•eompounu term. — < a S011 denominated a slave/ 

Dasa-putxa. 

78. The author lays down the rules, regarding this son, — ■“ [such 
liules rco-audiiicr a son] must not participate in the dominion of a king : 
such' so n, <% laid nor of Bralimanas, perform the funeral repast; he is 
down in another the lowest of all sons: hence, let him reject him.” 
passage. 


79. The 

Explanation. 


meaning is, — since, he is lowest of all sons, he must not 
shave m the dominion of a king, nor perform the fune- 
ral repast of Brahinanas, 


SECTION V. 

The mode of adoption — Form by whom propounded— Necessity of 
observance — 'Effect of omission. 


The mode of I. The qualification of the person to be adopted, 
adoption. has been defined. The mode is no w propounded. 

2. On this subject, Qaunaklia has said “ I, Qaunakha, no w declare 
Declared by the best adoption: one having no male issue, or one 

Qaunaklia. * whose male issue has died, having fasted for a son.”— 

3. ‘'Adoption' — the form of adoption. — Having fasted on the day 
Illustration of preceding, that of adoption — V xiddha Gautama has 

■parts of the text. “The impotent man, or also, one whose offspring has 
died.” 

4. “Having given two pieces of cloth : a pair of ear-rings, a tur- 

n , r #1 . « ban, a ring for the fore-finger, to a priest religiously 

pauMkhaVtcxk disposed, a follower of Vishnu, and thoroughly read 
in the. Vedas; having venerated the king and virtuous 
Bralimanas, by a c madhuparka* (or prepared food consisting of honey, 
liquid butter and curds) — 

‘King’ there oc- c The King’ here signifies, the chief of the 

carting means, the village, for a text of Yriddha Gautama recites, — “ hav- 
owner of the vil- ing invited all kinsmen and the chief of the village 
also.” 

6. As for also the term, c Lord of the soil (Piiihivic;£li) ? in a sub- 
A similar -term sequent passage of the same author even,- — ■“ After 
In another passage this, let him give a madhuparka to the Lord of the 
has /the same soil:” — that intends only the owner of the village : 
meaning. for, this, being expressed in what preceded, is the 

more forcibly suggested, ' ' ■. 
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7 . The ing is, — having venerated fchrec BrShmanas. by n. 

miidhuparkm and so forth, f,v the ;>nrj»:.w wl‘ asking 
Exposition. [jfav the child to he adopted.] 

8 . “Both a bunch of sixty-four stems, entity of the kmja 
V-atniaka cos- s, and fuel of the puls^i tree also : having collected 

riiiued. these articles, having "iiixestly invited kinsmen and 

relations — 

9 . ' /Kinsmen (handlmn) — Ms own. his lathe- vA and mother^ 

kinsmen. f Relations’ (jnyatiri) — sapindas. The invita- 
Exposition- tion of kinsmen and the others, is Mv the sake of their 
witnessing : in the same manner, as the invitation of 
1 1 king: for both terms are con iirmatory of this, in the sense , — 4 They 
unite with (badhn&nti)/ — and "know (janantiy as their own, the adopt- 
ed person. 

10 . “ Having entertained the kinsmen with food : “and especially 
paintaka con- Br&hmanas — The meaning of this is, — having enter- 

:hiued. tamed invited kinsmen and BrS liman as, previously* 

Interpretation. appointed, and (on account of the conjunction ‘ and’ in 
§ 8 ) invited relations. 


1 1, 

Qaunuka 
v limed. 


s Having- performed the rites, commencing with that of 
o a- placing the consecrated fire, and ending with that- of 
purifying the liquid butter. Having advanced before 


che giver, let him cause to be asked thus,- 


ihe ooy. 


Explanation, 


I?. “Tim 

C&iauika e o n- 
'fciuheu. 


12. The meaning is, — let him cause a demand, to 
be made through Brahman as, previously appointed, 

giver, being capable of the gift, [should give] to him, 
with the recitation of the five prayers, the initial 
words., of the first of which, are, — ye-yajilena. &c.” 


irk The capacity to give, consists in having a pkvmity of sons., 
and * the assent of the wife, and s;: !*?,Th. — • Should 
^ Aiui commented give/ is understood before this part, — “with the reci- 
tation of the five prayers for, gift is indicated in the 
prayer, commencing—" Let him receive a male from an intelligent 
person/’ 


ANNOTATIONS, 

$>. 1* or/bo in terms are coiifinnat.ory of this. &c.j Both terms, viz, c Band him* 
; kinsmen.- and c jnyatiii* (relations). “jBmidbu* and. c jiyati ? of which. these terms are 
severally the accusative case plural, arc derivatives oi lire- routs 1 badha’ bind, /jnviV* 
know, 

.KL 'With the recitation of the five prayers.] The translator lias not yet been 
able to learn the particular five prayers, alluded to. 

I t, And the assent of the wife.] The reading 4 pair (the husband) h found in 
some copies : but that of 8 patnfi (ills wife) appears to be the more prevalent, and on 
that account adopted in the translation. The author does not mean that the gift of a 
••.'•an, without the assent; of die wife, would bo invalid, but with reference to hk doctrine, 
hi 8c of. IV. § id, that, suck assent k essential to ’'under the gift preferKhk, 
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] 5 f « Having taken liim by both hands, with the recitation of the 
prayer, commencing, — “ devasyatva, &c. having in- 
audibiy repeated the m;\ 


(Jauaaka con- ' audibly repeated the mystical invocation “ Angad- 
huued. angat*, &e. : 5; * having kissed the forehead of the child : 

having adorned with cloths, and so forth, the boy, bearing the reflection 
of a son — 

16. c The reflection of a son/] The resemblance of a son, — and 
r t that is, the capability to have, sprung from [the adopter] 

himself, through an appointment [to raise issue on 
another's wife], and so forth ; as [is the case] of the son, of a brother, 
a near or distant kinsman, and so forth. Nor is such appointment of 
one unconnected impossible; for, the invitation of such [to raise issue] 
may take place under this text: “ For the sake, of seed, let some Brail- 
rnaVa be invited by wealth, &e.” 


17. Accordingly, the brother, paternal and ma- 
ternal uncles, the daughter's son, and that of the sister, 
are excluded : for thev bear not resemblance to a. son. 


Deduction, that 
a brother, uncle, 

&e. who could not 
have been begot- 
ten by the adopter, 
are not to be 
adopted. 

18. Intending this very position, it is declared in the sequel, by 
To which posi- the same author: — “ The daughter's son, and the sis- 
ter's son, are declared to be the sons of Cudras. For 
the three superior tribes, a sister's son, is no where 
[mentioned as] a son.*f !1 'Here even, the term f sister's 
son' is illustrative of the whole not resembling a. son. 
for prohibited connection is common to them all Now, 
prohibited connection is the unfitness, [of the son pro- 
posed to be adopted,] to have been begotten by the 
individual himself, through appointment [to raise issue 
on the wife of another.] 


tion, a subsequent 
passage of the 
same author has 
reference. 

Where, the term 
c sister’s son 5 in- 
cludes all not re- 
sembling a son, on 
accouut of prohi- 
bited connection. 

As ex planed. 


19. “The mutual relation between a couple, being analogous 
Passage of the tc> one > J-^ing the father or mother of the other. 


Grihyaparisishta, 
describing prohi- 
bited connection 
in the case of mar- 
riage noticed «uid 
explained. 


connection is forbidden : as for instance,- — the daugh- 
ter of the wife's sister, and the sister of the paternal 
uncle’ wife." — The meaning of the text is this. Where, 
the relation of the couple, that is of the bride and 
bridegroom, bears analogy to that of father or mother : 
if the bridegroom be, as it were, lather of the bride, or 


ANNOTATIONS. 

18. Through an appointment [to raise issue on another’s wife] and, so forth.] By 
such m appointment, or marriage, and dm like. 

As [is the case] of the son of a brother, &e. &e.j Such son, might bare been begot- 
ten by the adopter him self, had lie been appointed by the husband of the boy’s mother, 
on. account of his own impotence, to raise uo issue on his wife ; or, if the adopter him- 
self, had married, the mother of the boy. 


f V, infra § 7. Sect, VII where this passage from the Vedas, is cited at large, 
f -V. supra 2, 7h 


dattaka-mi'ma'ssa'. sec. V. 


the bride stand in the light of metacq to the bridegroom, such a mar 
riage is a prohibited connect I uk /.‘he two examples illustrate those 
cases in their order.* 


one t i i. b whose 
'mother the adopt- 
er could not have 
legally married, 
must not be adop- 
ted. 


3 same manner as in the above text, of the Grlhyapari- 
■sishta, on marriage, prohibited connection,' in the case 
of marriage, is excepted ; so, in the case in question, 
[one, who, if begotten by the adopter, would have been, 
the son of] a prohibited connection, must be excepted : 
in other words, such person is to be adopted, as with 
the mother of whom, the adopter might have carnal 
knowledge* 


21 , a Accompanied with dancing, songs and benedictory words, 
Caimakha corn- laav * n g seated him in the middle* of the house : having 
niled from § 15, according to ordinance, offered a burnt offering of milk 
and curds, (to each incantation,) with recitation of the 
mystical invocation, — “ Yastva-hrida the portion, of the Kig-vcda, 

commencing, — ‘ tubhyam-agne and the five prayers, of which the 
initial words of the first, are Somo-dadat/ feed ” 

v- .., f ; ^ ' 22 . The meaning is, — with such seven incantations, 

} ia - v i B g offered seven burnt offerings of milk and curds.. 

23. Yriddha Gautama., propounds a special rule: “Let him then, 
Rule propound- cause to be offered, as burnt offerings, an hundred chin- 
ed bv Y iid dim tions of milk with liquid butter, contemplating in his 
Gautama. mind, as the object, the lord of created beings, with 

recitation of the prayer “ pvaj apate-n a-tva-detam , &eff 

Stanzas follow-; 24, The stanzas, which follow the passage, [of 

ing, the part of Caunakha last quoted,] commencing, — ;i The adoption 
« f a sou, by a Brdhmaya, &«.»+ and ending with,-- 
cited and explain- “ such gift is to be made,, oil account of difficulty,' — "t 
ed. having been before explained. 


26. “ The best of the regenerate/’] A Brahmaiia, 

27. “ A king half even of his dominion : next in 
a Yniova three; hundred nieces/' 


AN N Of ATIOjS IS. 


25. Next 

in order 

Can n aka e o li- 

best of 

med. 

bestow 

Comment. 

26. 

9-7 

Text. 

order, a 

ffh Li the ca 

se i’u quest 1 


* The translator has here omitted an explanation in the original, by other 
of fire words. used in "in 3 , qiiot/iv.Iou, to express the daughter of the wife's sister, and the. 
sister of the paternal uncle’s wife. The iranslai ioi* in English would be a ludicrous 
tautology. 

t Sect II $ 2 el. sera £ Seer. IT, t- 1, S. IS. IT. hO and 


Sihi 
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2b, 'Half even of Lis dominion/] The produce for one your, ox 
, ( f ' -mil his dominion; fora text of Vriddha Gautama., 
Ooiimieiu. recites, — “ Let him proffer the profits, arising from hail 

Lis dominion, received in one year.” And, this is with respect to one 
oi the royal tribe. — ‘ Pieces/] Three hundred siampt coins (nanaka), and 
this must "be understood, to mean of gold, silver or copper, with refer - 
ence to the state of the individual, being superior, middling, or inferior, 
respectively : on account of the text of Vriddha Gautama , — “ Let him 
proffer three hundred pieces in gold, or in silver, or in copper, accord- 
ing as his condition may be superior, or otherwise.” 

20. “A Qudra. the whole even of his property : 
Text, if indigent to the extent of his means.” 


SO, “The whole of Iris property.”] Thai is, the; amount earned by 
the labour of one year : for. the expression. — ‘ "Received 
in one year, * — is not special ; and there is tins pro- 
hibition. if offspring exist, the whole of the property, must not be 
* . » ** ~ , 


given; 


SI, Yusislvtha propounds another mode, “ Man produced from 
‘Mode of adop- ‘v irile seed and ..uterine blood, proceeds from his father 
lion propounded and his mother, as an effect from its cause. Therefore, 
by Yasishfha. his father and mother have power to give, to sell, or 
to abandon, their son. But let no man give or accept, an only son : 
for, lie is [destined] to continue the line of his ancestors. Let not a 
woman give or accept a son, unless with the assent of her husband. A 
person being about to adopt a son, should take an unrein ote kinsman, 
or the near relation of a kinsman, having convened .his kindred and 
announced his intention to the king, and having offered a burnt offer- 
ing, with recitation of the prayers denominated 4 Yyaliriti 1 in the mid- 
dle of his dwelling. But, if a doubt arise, let him set apart like a 
</udr&, one whose "kindred are remote. For, it is declared [in the Yedas] 
* Many are saved by one/’ When a son has been adopted, if a legiti- 
mate son, be afterwards born, the given son, shares a fourth part.” 


32. Of this, the part commencing from, — ■" Man produced from 
first part of virile seed and uterine blood, &c/’ and ending, — 
this text hys been " “ unless with the assent of her husband,—” has been 
before explained. before explained. 


c Kindred d S3. e Kindred*] The kindred of himself, his father 
other terms ex- and mother— 4 The king/] The chief of the village.— 
plained. 1 Dwelling*.] His house. 


34. f With recitation of prayers, fee/] On conclusion of the ' 

Import of the Wiaga 5 sacraments, having offered with fire, four obla- 
: phxase * vifch reei- tions with recitation of the prayers, ' denominated 
tation. of the pray- « Yy&hriti” severally, and collectively. Such is the 


ers, &c. 


meaning. 


* Occurring in the passage of Viiddha Gautama, cited ia § 2S» 



$ 


il- 

i 


* 
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, Term 'mircaiote 85, ! An unremote kinsman’] this lias been ex- 

kinsman* before plained.* . 
explained, A 

o'ii, c But if doubt arise, &e/] lie, whose kinsmen are in a distant 
Bat if tf :i doubt country, is one whose kindred are remote, Being wide- 
arise, explain- }y different bv country and language: should such a 
£ d. person be adopted, a doubt even exists, with resnect 

to his race, disposition, and so forth : this being the case, let him set 
him apart like a Ciidra: until the ascertainment [of doubtful parti- 
culars'! let him not hold communion with him: this is the meaning 

87* On this point the author subjoins a passage of revealed law, 
Explanation of as a reason. "It is declared, &c,” through one son, 
the passage, £ If. is 4 many/ — the father and other ancestors,- — are to be 
declared, &c/ saved On this account the adoption of a son takes, 
whscu is subjoin- p] ace; not that through one, many may be condemned : 
ca as a reasou ’ now, a doubt existing, on one side, condemnation is 
possible : therefore, ho should not hold communion with him : for an 
offence, though eventual, must be avoided. 

38. But, the author of the Kalpataiu, adverting to the reading, — 

Different read- asannikrishtam-eva” — says : " £ one even whose Id ris- 

ing and construe- men are not at hand, (asanmkrishtain-eva)’ — even one 
lion iu the KaU whose good or bad qualities are not known. The par- 
pataru, noticed. tide f eva* is in the sense of, — even — or though. "'.Bud 
if doubt arise* ; — on account of his kinsmen, not being near, should a 
doubt, with respect to his class arise ; considering him as a £udra, let 
him set him aside, destitute even of initiation — A Ciidra even, is indeed 
a son, this is the implied import.” 

39. Either of these expositions of the implied meaning, is inac- 
And shown to curate : for the adoption of one of a different class is 

be inaccurate. forbidden. Therefore the passage in its obvious sense 
only is correct. 


ANNOTATIONS. 

35. The. prayers denominated £ Yyaimtif &c.] These rue three prayers in the 
Vedas, distinguished, by pre-eminence, by this term: and when recited consecutively, 
they are dp nominated, Malia Vyahriti, or great Vyahrili. This term, 131 its original 
sense, signifies enunciation. 

38. But the author of the Xalpafcam, &c.] A variety of reading and interpreta- 
tions of the passage of Yasisbjjha, here referred to, occur. The passage as read bv 
'Narnia, is thus : adura-baudhaviurn-bantllm-sannifcrishlam-eva praiigrihuiyat ■: which is 
rendered, should take an unremote kinsman, or the near relation of a kinsman — The 
variation of reading, in the Kaipalam noticed, is the substitution of * asanmkrishtaik 5 
for 4 baniUiU'Sanmfcnshtam s ' : and the passage is accordingly differently explained in that 
work : die variety in the reading and interpretation of this passage, is fully noticed by 
]vh\ Colebrooke, in a note subjoined to chap. 1 sect. XL § 13. of his translation of the 
Xlitukbhard on inheritance. 


* V. Supra Suet, 3 § 16, 



1 


hisdu' law-books. 


m 


40. After tli e adoption of a son given, should a real legitimate 
The nr.rt “.when, son he born, the author (Yasisliiha) propounds a spe- 
&c” ‘implies a cial provision with respect to the division of the Leri- 
special rule, tage ; — “ when. &c.” The meaning is : this son given, 

being adopted, if a real legitimate son be born, then the son given, 
receives a quarter-share : not an entire share (a.) 

It is a topic for 41. It is to be considered, whether tills form [for 
eoasKlcnition^ to adoption] in question, is to be applied, [generally J to 
fWiiT prescribed 6 *' ne son benight, and the rest, or its application be deter- 
for adoption an- mined by the distinction in the part, which preceded: 
piles. " ' to give, sell, or abandon their son/" 


42. Baudhayana, propounds a particular rule, for those following 
'.Baudhayana pro- ^ le Taittiri portion of the Vedas ; — “ We are about to 
pounds a partieu- explain the mode, for the adoption of a son” — (here 
larrule in respect follows the same, as in the quotation from Yasislitha, 
to those following from “Man produced, &c” down to, “unless with the 

tion oAheVedas" assen * °f ^ ier husband/ 5 ) “ One about to adopt, pro- 
duces two pieces of cloth, a pair of ear-rings, a ring, 
and a priest, thoroughly read in the Vedas, a bunch of sixty-four stems 
of the kuea grass, and fuel of the ‘ puma* tree.*' Then having invited 
kinsmen, into the middle of the dwelling, and having made a represen- 
tation to the king: having sat down by the direction, of a Bralunanafb 
in the assembly, or in the middle of his house : having caused to be ex- 
claimed, auspicious day ! benediction I prosperity 1 : having performed 
rites, commencing with the recitation of the prayer ‘ Yaddevayajana/ 
down to the placing the vessels for water : having advanced before 
the giver, let him thus beg ‘give me this son/ The other replies 
f I give/ He receives the child [and says] ‘ I received thee, for the 
sake of religious duty. I adopt thee, for offspring/ Then having 
adorned him, with cloths and ear-rings and ring : having performed the 
investiture, and other ceremonials, down to the kindling, a flame of 
fire : having dressed the oblations, he offers a burnt offering. After 


ANNOTATIONS. 


41. It is to be considered, &c.] It is subsequently determined, that the form is 
applicable to the sons made, and sell -given, as well as the three sons, indicat ed by the 
terms,—' “ to rive, sell, or abandon” viz. the sons given, bought, and deserted, (v. infra 
§ 49, 50, and 51.) 

The Tritiiri portion of the Vedas] This is included in the Yajui* Veda, and takes 
iis name from Miltin’ a partridge — “ The text of this Veda being disgorged by Yajilya- 
valkja, in a tangible form, and picked up by the rest of Vaisam pay ana’s disciples, who 
for the purpose assumed the shape of partridge s— ” {Wilson in his Dictionary on the 
word— tail tiriva.) 


* Butea frondosa. 

f The reading in copies of original gives “having presented Brahmanas with pre- 
pared food” but this appearing erroneous and inconsistent with practice, the translator 
has adopted the reading in the Dattaka Chandrika. 

(«) See I Mad. H. 0, Rep, 49 ; I Mori Dig. 306. 
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having recited the incantation in the first chapter of the [Yajur] Veda, 
commencing £ (Ya3-tv^hridfik^rinaIImny£un^^^la) , with recitation of the 
sacrificial prayer “ Yasmai-tvaii-sukritejata-yede, &c.” he offers a burnt 
offering — Next, having performed the burnt sacraments, where the 
prayers denominated ‘ vy&hriti 3 are recited: [and] that designated 
* svishta-krit 5 * with other ceremonials, being completed, down to the 
bestowing an excellent cow, he presents the fee [saying, 4 yours are] 
these two cloths, the ear-rings, and the ring likewise. 5 But subse- 
quently, if a real legitimate son is born, he [the adopted son] succeeds 
to a fourth share ; so says Baud hay ana/ 5 


43. As for the text of Yriddha Gautama, “ A given son abound" 
good qualities (yatha-j ate) existing: should a 


A text of Yiid- 
dha Gautama, in- 
timating an equal 
partition between 
the adopted an d 
legitimate sons, 
refers to where, 
the first possesses, 
and the I alter is 
destitute of good 
qualities. 

is significant of 


mg in 

legitimate son, be born at any time : let both be equal 
sharers of the fathers whole estate.” That must be 
construed, as supposing the former possessed of good 
qualities, and the legitimate son, destitute of the same : 
on account of the epithet f yatha-j Sta 3 (*' abounding in 
good qualities 5 ). He, in whom there is a ‘ jata; that 
is an assemblage (samuha) of good qualities, (implied 
by ‘ yatha’) is ' yatha-j ata/ — one abounding in good 
qualities. This is the meaning ; for, the term " yatha 53 
similitude, depending on quality. 


44. Accordingly, by this text, ( £S of the man, to whom a son has 

been given, adorned with every virtue, he even, shall 

, » bike the heritage, though duly brought from a different 

a text of^Mauu! ^ family,”) Maim hath declared on defect of the real 
Conclusion as to legitimate son, the succession [of the son given,] to the 
its accuracy. whole heritage. Therefore, his participation of a 
moiety?-, a legitimate son [not possessing good qualities] existing, is even 
proper. 


45. The same author propounds a special rule, should the due 
mi < w form for adoption, not be observed : “ He, who adopts 

provides against a son, without observing the rules ordained, siiouia 
an informal' adop- make him a participator of the rites of marriage : not 
tioa, a sharer of the wealth.” 


40 The meaning is ; the marriage only, of one adopted, without 
the form for adoption, is to be performed : no wealth 
^ Exposition of is to be bestowed on him : on the contrary, in such * 
ins text. case, the wife and the rest even succeed to the estate : 

for, without observance of form, his filial relation is not produced. 


47. Accordingly Vriddha Gautama, " The sons given, purchased, 
and the rest, who are adopted from those of his own 


The necessity 
of observance of 
form. to rorstitui.e 
the filial relation 


general family, by observance of form acquire the 
state of lineage [to the adopter] ; but the relation of 
sapiiuia, is not included/ 5 Here, there is this restrie- 


* This sacrament is sc called from the prayer, road on die occasion. 
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of the adopted, five rule: ' by observance of form only, acquired the 
declared^ by Vn d- state of lineage ;/ for, the forms for gift, and wo forth, 
dha Gautama, f rom being comprehended in the descriptions of the son 
given and the rest, [are necessary to] complete the peculiar nature of 
each. For instance, [in Manu's description of the son given], it is said : 
“ give as a son m a time of distress confirming, the gift with water' 
here the mention of water is illustrative of the whole form necessary 
for the gift [of a son] ; and hence the form for adoption also is implied : 
ibv a text of Maim expresses, — “ Though duly brought from a different 
family.” The meaning is *' obtained legally, — according to form/ 

4S. “ Purchased and the rest/ 5 By the word £ ' rest 5 the sons made. 

deserted and self-given, are included. For, by tlio 
TV hat three sons eX p ross j on « as specified* in the text subjoined, it is 

'word ‘rest 5 used declared oy Mann, that those only, who are quaiitiea 
hy Vriddha Gau- by the form, indicated in their respective descriptions, 
lama. are substitutes for sons. “ The sages declare these 

eleven sons, (the son of the wife, and the rest) as specified, to be sub- 
stitutes for the real legitimate son ; for, the obsequies would fail/ 5 
Accordingly in the description of the son made, — “ whom being equal 
in class a man affiliates (prakurySt,)' &c” — by the preposition ‘ pra* 
[which has a perfective import], — in the description of the son deserted 
“ whom a man receives (pari-grilmiyat) as his own son &c” — by the 
preposition * pari 5 [implying thoroughly], — and in the description of 
the son self-given, — ^ who offers (sparsayet) himself &c/’— by the verb 
'* offer’ synonymous with f give/ reception in adoption (parigraha) with 
the observance of form, is declared. 


ANNOTATIONS. 

48. By tin word * npf i lie sons made, fee.] The reasoning of the author, in restricting 
the word * rest 5 occurring in Vriddha Gautama’s text, as denoting only the sons made, 
deserted and self-given, is not obvious. It should he observed, that, this test refers to 
sons, who maybe adopted by an overt act of reception, from amongst those of the same 
family, whose filial relation is declared to be produced by the observance of form oniv, 
(of course the form applicable to such adoption; ; and whose relation, as sapinda (mean- 
ing here by blood) ]s barred, The author restricts the sons alluded to in this text, 
whom the terms ‘the rest 5 denote to the three mentioned, by referring to Manu, who 
declares that, the sons only, as previously described by him, are substitutes for the 
real son ; or in other words, possessing filial relation. But of the descriptions which 
preceded, in those . only of the sons made, deserted and self-given (besides, the sou 
given and bought,) is adoption, by an overt act of reception, and with the observance of 
the form proper for the same, indicated. Thus, in the descriptions of the sons made 
and deserted, the species of adoption, in question, with the observance of the proper 
form is implied by the verbs 4 pra-kuryai* and ‘ parigrihniyat’ meaning literally, ‘ com- 
pletely makes 5 and £ thoroughly receives. 5 The son self-given, described as "one who 
offers (sparsayet) himself, &c. 9 and the author explains this verb as synonymous with, 
—to give : but the gift cannot be completed without an overt act of reception on the 
adopter’s. part perfected by the observance of the proper form. The same may be ob- 
served, in the case of the sons given and bought. On the other hand, the other six 
sons cannot be referred to in Vriddha Gautama’s text, as in their descriptions by Manu, 
adoption with an overt act of reception, and observance of form for such adoption, is 
not implied ; and besides these are connected by blood, as containing portions of cither 
of. the adoptive father, or his wife, and those who. on that account were before declared, 
to he adoptive sons of right -(v. Sect. 1 § 34 and ;35.) 



49, Intending the same, after having premise*! — v ' therefore his 
father a? id mother have power to give, sell or aban- 
don their son” by Vasishtha also is the form for adop- 
shbfcha is appiiea- tion declared. “ A person being about to adopt a son, 
ble to the five sons, &c. ,! Now from the expression ‘adopt* (pari grab a), this 
in question. form is to be applied to the adoption likewise of the 

sons made, a self-given : for the same is implied by Maim by each 
preposition respectively [in their several descriptions,] 


Conclusion that 50. Therefore the filial relation of these" five"’sons 

their filial relation proceeds from adoption only with observance of the 

is produced by f omi 0 f either Vasishtha' or Caunakha ; not oilier wise, 
the observance ox * 3 

a. form only. 

51. As has been determined in the^case of the son of the wife 
by Maim and Yajhavaikya : for, [the necessity of] 
observing form, is declared affirmatively and negati ve- 
ly in these and other texts — “ Even the son of a wife 
duly authorized not begotten according to law is un- 
worthy of the paternal estate. For he was procreated 
by an outcaste “ Either brotherfappointed for this 
purpose who deviates fromjthe^ strict rule i and acts 
from carnal desire shall be degraded, &c”+ 


In i h e same 
manner, as in the 
case of the son of 


the wife, as de- 
clared by Maim. 
Yijnavaikva. 


52. As for what is declared in the Suhodhim, a commentary on 
the MitfiksharS,— “ And the elders regard that pro- 
perty as temporal ; like the filial relation and so forth 
that must be rejected, as contradicted ; since it is re- 
pugnant to authorities cited : and because from the 
adoption only of a holy saint (Srsha) (that is, — one 
propounded by a holy saint) the relation as son is 
declared to proceed by Paithinasi in this text; “Now 
these sons given, purchased and made, and the son of 
the appointed daughter who are in this case affiliated 
through the adoption of a holy saint by another are 
not sons of two fathers [being] unconnected to those 
of the family, (asangata-kulinadvyamushyayana.)” 


An inference 
to the contrary, 
which might be 
drawn, from a 
passage of the 
Subodhinq in- 
admissible. 

being at vari- 
ance with autho- 
rities cited ; and 
a text of Faith!-* 


53. Such, to whom those of the family (that is the family of the 
Explanation of na ^ ura * fother) are not connected, [are asangata-kulina; 
the text/ 4 " and] persons not sons of two fathers and the same, 
[are asangata-kulinidvyamushyayanfi. The meaning 
is, — those who are adopted according to the form/if a holy saint are not 

ANNOTATIONS. 

49. Now from the expression £ adopt* (parjgraha)]. Literally completely receiving. 

53* Persons sons of two fathers and the same.] The author analyzes Paijbinasfs 
phrase s assmgata-kuiin &d vy &mus by ayan&. 9 lie begins by explaining the first .member 
of this complex^ expression s asangata-knlma' which is itself a compound and then 
indicates the class of com pound to which the whole is to be- referred. Thus the 
sentence * persons sons of two fathers, &e. ? shews that the complex phrase in question 
is a karmadharu samara, or compound of nouns, designating the same person 8 ; and not 


f Maim 6, 1-16, 


f TajaiTiikyt. 
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allied to those of the family of the natural father : therefore they are 
not sons of two fathers. 

54. Or the reading f D vy &m u shy ayaua’ (sons of two fathers) may 
Another reading he admitted. For it will be declared in the sequel,* 

noticed as admi£ that where, both the natural and adoptive fathers 
stole. perform the different ceremonies, the state as son of 

two fathers ensues. 

55. “ Although it maybe used like the word India and so forth ; 

PPassaoesofMed- ™ce”the prevailing sense proceeds from popular 

hatitiii 2 indicate recognition and the production of [a son] is ordameu in. 
•that filial relation holy writ, the general acceptation of ‘son/ like the gene- 
only proceeds yal acceptation of ‘ wife 5 and tlie like, must be under- 
from the obser- stood/ 5 By the purport of this and other passages, 
vance cu oereino- Aledli&tithi also declares the filial relation in adopted 
^ iv ' * sons to be occasioned only by the proper ceremonies. 

56. It is therefore established that the filial relation of adopted 
n .i* sons is occasioned only by the [proper] ceremonies. 

ui gilt,, acceptance, a burnt sacrament, and so forth 
should either be wanting, the filial relation even fails. 


SECTION VI. 


Rule for Succession where, the real son and one formally adopted; and 
where one formally and one informally adopted may co-exist — 
Relation in respect to family and so forth of the absolutely 
adopted son — of theDvydmiishydyand — who is described . 

^aunakha pro- 1. Next should the real legitimate son and son 

videsfor the cases given and son adopted, without observance of form be 
were a real son. co-existent ; the same author propounds the succession 
„ f. to the estate. “ Him, existing, — a son being created : 

mally and one &na a son given, existing, — one being adopted mior- 
informally adopt- mally : that estate is his only who is justly master of 
ed may ca-exist< the father’s wealth/’ 


ANNOTATIONS^ ; 

a dvandva samara, or conjunct compound of nouns indicating distinct persons, but 
having a common government. 

54L . ..Or the reading, &c.] ^ The variation in the reading noticed consists in 
* thyamushydyan 4 s being read without the privative instead of with it, as in that 
preferred by Nanda. If that now noticed be adopted, sangaia-kulhia (connected, &c.) 
must be construed as contained in the text instead of asangata-kulina (unconnected, &c ) 
Tor by the rules of orthography, whether c ip (which occurs in Paitlmiasfs text) be 
followed by sangata or asangata in coalition, the same form ‘ te-sangnta* is exhibited, 
though it Is usual to insert a diacritical mark equivalent to our apostrophe to denote 
the presence of the vowel a. 

55. Like the word Indra and so forth.] The word Indra is figuratively used, to 
express a person of great wealth. : the word "son may in the same manner be used in a 
figurative sense; ' _ ' 



BATTAKA-ili 1 Ma'nSA'. SEC,' VI. h§9 

2. *’* Him;’— the real legitimate son existing ; whatever son m 
' Iuterprctatioa created by adoption and so forth; of these to him only, 
of the purt of his who is master of the father’s wealth ‘justly/ that is— 
f ^providing for by obvious inherent right— does that estate belong: 
Lie llrat CUS3i not to another. The meaning is that if a real legiti- 
mate son exist, the adopted son is not a sharer of the wealth ; for in 
the affiliation of a son, the non-existence even of real legitimate issue 
is an essential condition. 


3. Thus a. son given, that is one adopted according to form 
existing, should a son be made without observance of 
law : of these likewise the son-given only is participant 
of the estate, not the one adopted without observance 
of law. Such is the meaning : for, ordained form alone 
produces the filial relation. 


Of that provid- 
ing for the second 
case. 


A son adopted 
previous to the 
birth of a real son 
has no right c f 
primogeniture as 
shewn by another 
test of faunakka. 


4, Should a son-given, and the real legitimate sou 
exist together, the son-given does not receive the 
share of an elder brother. This, the same author pro- 
pounds, — “ Subsequent to the adoption of a son-given, 
other sons being born, — should the father divide his 
estate ; let him not be the partaker of the share of an 
elder brother.” 


5. The meaning is this, — ‘after the adoption of a son-given., a 
' . . . 1 legitimate son also being born : the son-given does not 

Text explained. reeeive the share of an elder brother. 


6. Mann next propounds another rule. “ A given-son must 


ed by 


7. 

Explanation. 


of him who has given away his son, the obsequies 
fail.” 

The son-given must never claim his natural father s family 
and estate. Thus, ‘ the obsequies’ — that is, the fune- 
ral repast [which would have been] performed by the 


son-given fails of him who has given away his son. 


8. The author of the OhandrikS thus explains, <£ By this it is de- 
clared that by the the act alone, creating the filial re- 
[Explanation in property of the son-given in the estate of his 

me OnandriKa. adopter is established, and connection to him as be- 
lonoino* to the same family ensues : But through extinction'' of the 
filial relation from the mere gift, the property of the son-given in the 
estate of the giver is extinguished ; and connection to the family of 
the giver annulled/’* 


* Vide Smtti Chandrika* Sec. 11. § 19. where this quotation in part occurs. 

(a) Seel Mad. H* tt-Bcp. 182 . ■ 
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9. But although by the text of Mami, connection to the family 
y^ tifc of the natural parent is annulled : what proof is there 


Harm, conclusive, 
that filial relation 
to the adopted fa- 
ther is established* 


as to the connection to the family of the adopter being 
established ? on. this point Yxhat Maim declares, — 
“ sons given* purchased and the rest retain relation 
of sapinda to the natural father as extending to the 
fifth and seventh degrees : like this general family , [which is] also that 
of their adopter.” 

10, The relation as sapinda of sons given, purchased and the rest 
Es 1* 't ; o* of J °‘ ie na f ura l parent continues : by gift, and so forth 
the test 11 10S ° even ^hat does n °f fail ; for by reason of consisting in 
connection through containing portions [of the natural 
father], it is not possibly to be removed while the body lasts. By this 
it is declared that the relation of sapinda in question is the consau- 
guineal connection only and not connection by the ' pin da 5 or funeral 
cake ; for that this latter is barred is shewn bv this passage,— 
44 Of him who has given away his son the obsequies fail/’ Anticipat- 
ing a question as to the extent of this relation as sapinda, the author 
adds, — “ Extending to the fifth and to the seventh degree, &c.” The 
meaning is this : 
is— embracing,- 
degree/ 


Extending to the fifth decree’ — completing five, tlmt 
-five degrees*. So of the expression f to the seventh- 


A text of Gau- 11* Gautama also, “ With the kinsmen on the 

lama coafirmato- : side of the father (viz. of the procreator (vlji) beyond 
rj. the seventh degree ; and with those on the mother’s 

side beyond the fifth, &c.” 


12. Here 

The word * vjjf 
occurring denotes 
generally the na- 
tural fatter of any 
description of ad- 
optive son, as pro- 
ved by a text of 
At an m 


the word c vljf (the procreator) is used for the sake of 
comprehending eveiy one even, the natural father of a 
son given and so forth ; not merely the natural father 
of. the son of the wife only : for a text of Maim ex- 
presses, “ As for these, denominated from the context 
sons though produced from the seed (vija) of others : 
they are [sons] of that person from whose seed they 
severally sprang ; and of no other.* 


ANNOTATIONS. 

10, .By this it is declared, &c.j The word 4 pinda 9 signifies either the * body 5 or a 
f cake* or bail of food presented to the manes of the deceased : the word £ sapigda 1 ' there- 
fore, may denote either one consanguineally related, or one connected, through an obla- 
tion of such funeral cake. 

12. Here the word c vfjf is used, 8c c.] This word signifying literally the owner 
of the seed, is more particularly used, to devote the person appointed to raise issue oh 
the wife of another: in contradistinction to the husband of -such woman, technically 
called the ‘ ksbetrl/.or. owner of the soil. The author accordingly deems it necessary 
to explain that the word as used by Gautama has not such particular and limited sense": 
this he supports by referring to a text of Manu, where the word 4 vija 5 or seed is used, 
in respect to the natural father of any subsidiary son* 
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Of whose text 
the sentence ‘ they 
are sons, &e/ is to 
declare the con- 
necfion of sapinda 
Audi lie expres- 
sion c no other’ to 
denote the adopt- 
er. 


IS. ‘ They are sons of that person/ This de- 
claration that they are sons is for the sake of pro- 
pounding the connection of sapinda fhv tlm l-mAwi 


ano 


i not to establish filial relation. 


i uy tJie 
Jb'or that -would 


texts, — “ Of these twelve sons of men, &c”*- — ' Of no 
other 5 ] not of the adopter. 

14. But analogous to the case of the daughter may not the re- 
lation of *' sapinda 3 to both [the giver and the receiver] 
he admitted : for like the state of lineage, the relation, 
of sapinda is established by the adoption. — Should this 
be objected it is wrong ; for it would be at variance 
with the text of Viiddha Gautama. — “ The sons given, 
purchased and the rest who are adopted from those 
of his own general family by observance of form ac- 
quire the state of lineage [to the adopter]. But the relation of sapinda 
is not included.” 

15. Those sons given and the rest who are adopted c from those 

-p u .. j of his own general family 5 — from among his general 

liistext n< ^ " family acquire by the observance of form 4 the state 

of lineage 5 — the state of offspring. But in respect to 
these the relation of sapinda ‘ is not included 5 by the form, — meaning 
. — is not established. 


Objection that; 
the relation as 
sapinda, may sub- 
sist to both fath- 
ers, refuted by a 
text of Yriddka 
Gautama- 


Wkich, a for- 
fio)% bars the re- 
lation of sapinda, 
in the case of one 
of a different ge- 
neral family. 

Argument iu 
favour of r the ge- 
neral position, as 
to the eonsangui- 
neal relation of 
sapinda to the 
adopter, not ex- 
isting iu the ad- 
opted. 


18. If the relation of sapinda be not established 
in those even of the same general family, it is declared 
a fortiori , that such relation is not produced in the 
case of one of a different general family. 


17. And tills is proper. As [in the case of the 
daughter] by reason of her proceeding from the father 
and producing in concert with the husband, the same 
body [their issue] the relation of sapinda [by the 
body] to both is established : in the same manner in the 
case of the son given it is not established ; for though 
he proceed from the natural father, the producing in. 
concert with the adopter a common body is wanting. 


IB, Accordingly, Devala in the text subjoined (since the family 
■Which is con- name, a share on the funeral cake are specified, ) by 
Armed by a text the term ‘ merely/ bars the relation even of sapinda. — 
of Devala. “ jFor the sake of religious merit [being adopted] like 


ANNOTATIONS. 

14. But analogous to the case of a daughter.] A damsel retains the relation of 
sapinda to her father who gives and acquires the same to her husband who receives her 
in marriage. 

18. Devala in the text subjoined.] In the Yyavahara Mayukha, this text is cited 
a3 attributed to Narada and alleged to be unauthentic. 


* Manu 9, 158, 
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the real son under the family name of each respectively/ (tat-tat- 
gotrena) sons [who are] reared: for such merely participation in a 
share, and [the^oblation of] the funeral cake is declared/ 

19. But is not this irrelevant to the subject proposed :■ for it 
Ooooneat’s regards the son for religious merit. Thus : — in those 

obiection^ Viiat- S0liS w * 10 like the real son are reared for the sake of 
Devalued* text re- religious merit ‘ under the family name of each res- 
gards a _pariicti- pectively/ (that is under the family name severally 
iar son for reli- 0 f each only,) does the mere participation alone in a 
gious merit. s ] iar0 and the funeral cake vest : not, (for such is the 
intent,) the relation of sapinda to the adopter. Hence the text im- 
ports the want of connection of sapinda of that son only to the adop- 
tive father ; not of the son-given. 

20. This objection if made, is denied. — For a son for religious 

Refuted merit (dharma-putra) is not admitted, as [such ad- 

mission] would be at variance with the enumeration 

in this text,™“ Of the twelve sons of men whom Manu sprung from 
the self-existent has named &c.” ; — or even were such son admitted 
as he is not classed in the series of heirs, (the wife and the rest,) he 
could not participate in a share : and the connection of sapinda, not 
being possibly implied to forbid it would be unmeaning*. Therefore, 
that text regards only the son : since it propounds participation in a 
share. 

21* Now of the text in question this is the meaning. "For 
i? the sake of religious merit’ — (that is, for the sake of 

Devafa’s text* acquiring religious merit obviating the exclusion or 
the man himself from heaven,) after being adopted 
tf like the real son/ — (that is as substitutes for the same- ;) by the adop- 
ter, * under the family name of each respectively’, — (that is, even 
under a family name, different with reference to the natural father,) 
sons who are reared : in these merely participation alone in the heri- 
tage and [the oblation of] the funeral cake of the adopter vests : not 
connection as sapinda. Therefore, it is established that in the text in 
question the connection of the son given as sapinda to the adopter is 
not declared ; but on the contrary his connection as such extending 
to the seventh degree inclusi ve to the family alone of the natural father. 

22. But does it not follow on account of proximity, that sons 
Dim client’s mentioned in the plural number required by the re- 

argument/ that petition of tf tat/ are designated by that pronoun, not 
sous are 3 alluded on account of remoteness, the adopting party becom- 
to by tte pronoun fog possessed of male issue ; for, — it would be impro- 
m Revala’s text. p er £ 0 a pp{y fo suoh, whose plurality is dubious, the 
repetition the pronoun, * tat’ designating (as it were) a person not 


■ ANNOTATIONS. . 

22. Required by the repetition of * tat/] This pronoun is repeated to denote that 
■the reference to the object is made distributively it follows, therefore that the object 
must be in the plural. 
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immediately obvious, cannot bear an import in the sense of ‘ atma* 
(self) and the possessive pronoun f sva (own) denoting tiie person 
immediately obvious, only would have been proper. 

23. Should this be alleged : we assert the contrary. According 

Belated. to the maxim,— f * The application of pronouns is to 

the object presented to the mind,”— the adopting 
party is indicated by the pronoun f tat ? (*' of each. fee/). For the being the 
object presented to the mind, depends on being principal : and the 
being principal, proceeds from being the object to be perfected, or from 
relation to the effect. Now the father is principal by reason of being 
the object to whom accrues the effect consisting of heaven, which in 
virtue of such text as, — “ by a son he conquers worlds, &e.” — is to be 
produced by an act, the instrument of which is a son : and because by 
thoroughly considering this and other texts, — “ the rites for the father 
consisting of oblations of food, and libations of water to be performed 
by the son, &c” — it appears the father is the object to be perfected as 
such by rites of oblation of food and so forth, the agent of which is 
the son. 

24. Thus. He mixes coagulated milk (dadhi) in boiled milk : 
And analogous ^at is a curd of two-milk whey (SmikshS), an obla- 

■reasoning from tion for the Tah;vadeva set of divinities.” It being 
the Mi m ansa settled, that the curd here alluded to by reason of 
being formed of mingled coagulated milk and milk, 
is an altered mode of what was intended to be offered : should it 
be alleged by the opponent that the coagulated milk is what is altered ; 
since that alone designated. by the pronoun ‘that,’ (for, the coagulated 
milk mentioned in the accusative case, is principal by reason of the 
milk mentioned in the locative being secondary,) refers to the divi- 
nities it is thus demonstrated by the supporter of the right opinion, 
that the milk is what is altered. As the milk is pervaded by the 
coagulated milk, although the object [of the verb * mixes’], by reason, 
of this consequent result of the import of the passage, — (‘ he perfects 


ANNOTATIONS. 

Not on account of remoteness, the adopting* party.] In Dcvak’s text, 'though not 
expressed, the adopting party is understood as the agent to the verb in immediate con- 
struction with ‘are reared,’ in the passive voice : and is consequently more remote 
than ‘sons/ from the phrase ( tat-tat-gotrena. 5 

To such -whose plurality is dubious.] The agent o£ the verb * rear 5 not being ex- 
pressed : its plurality or otherwise is not certain. 

24. He mixes coagulated milk (dadli) in boiled milk.] The anfhor alludes to yucl 
enlarges on a portion of the 9th topic of the 1st section of the 4th book of ,7 ai mini's 
Mtmansd. In the "Vedas, this passage occurs. , He mixes coagulated milk, (dadhi) in 
boiled milk, that is a curd of two-milk whey (amiksha), an oblation for the \ aiovadeva 
set of divinities, and whey for horses [on particular ceremonies.”] In the part of the 
Mlmansa spr-.ei6.ed, if is proposed for a discussion whether the curd and whey, viz. the 
grumous and serous parts of this compound are collectively the object of the act or 
only the curd. Since both are equally produced by the act of admixing the coagulated 
milk. The first .supposition might be inferred: it is however thus demonstrated, that 
the curd, formed as mentioned is the object proposed by the act, and that the whey is 
incidentally or subordinate! y produced. The curd it is urged is no other than the milk 
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milk by coagulated milk/) the milk alone is principal Therefore, this 
only designated by the pronoun "that/ relates to the divinities. Ana- 
logous to this, in the ease in point also, it is correct to say, that since 
the father is principal by being the object to be perfected, he only is 
designated by the pronoun "tat/ 

25, But should it be objected, if the son given, 
bear not the relation of sapinda to the family of the 
adoptive father; why should not his marriage take 
place therein ? Excellent! we reply, — on account of his 
eneral family. 


A rgument 
against the posi- 
i ion, that the 
adopted Is not re- 
lated as sapinda 
to the adopter, 
refuted. 


belonging to the same g- 


26. Then Iris marriage might take place with the offspring of the 
adopters sister and so forth, for connection by identity 
. Tardier objee- of family and that of sapinda are wanting: nor do ve 
ti°u of opponent. p reseil £ any text prohibitory of this. On the 
contrary, there are passages in favour of it such as, “ Let not any one 
marry the daughter of that person, who taught him the s&vitri incanta- 
tion : but marriage in the general or also in the peculiar family of that 
person, does not however occasion an offence.” Yet, this is not an 
intended consequence : for, it is at variance with the universal practice 
of good persons, uninfringed, and by holy writ unforbidden. Therefore, 
what reason is there against marriage in such instance. 


ANNOTATIONS. 

itself to which tbe coagulated milk is admixed, as is argued,— 1st, from the use of the 
pronoun £ that' which indicates the boiled milk, for that is principal, — 2d, from the 
import of a preceding portion of the Vedas referring to the oblation of curd produced 
by the process in question, which recites, ec consume this milk,” — 3d, from the analogy 
of taste, the curd and milk both being sweet : whereas the whey is sour. 

26. c SAvitrf incantation.] This (otherwise called the Gayatri,) is a verse of the 
Vedas, the mental recitation of which is an essential part of the daily observances en- 
joined the Brahman to whom, when invested with the characteristic thread, it is taught 
with an injunction of secrecy. — for the insertion here of this mystical verse, the curious 
reader is indebted to Earn Mohan Hay, an enlightened Hindu distinguished by learning, 
but still more by the liberality of his sentiments, well evinced in the different publica- 
tions which have emanated from his pen. — The text of the Savitri runs thus : 

Om ! Bhur-bbavah-svah ! 

Tahsavitur-varenyam bhargo devasya dhimahi dhiyo yo nah prachodayat. 

This may be translated, — ff Glory to the Almighty in his triple character of the 
preserver, the destroyer and creator : — to the earth, sky and Ravens — We contemplate 
that desirable light of the resplendent sun, who directs our intellects.” 

On this Ram Mohan Hay, makes the following comment founded on interprets ive 
passages from the Vedas, Manu and Yajhavalkya , — ie Om 1 This mystical word is com- 
posed of the letters a, u and m, and is' the emblem of God the author (as respectively 
intimated by those three letters) of preservation, destruction and creation.; — Those 
letters likewise express that with respect to sentient beings, he rules the states of wak- 
ing, dreaming and sound sleeping. — This word is called the Pranava or high praise.— 
* Bhur-bhayatpsvah.’ — -These words signify the earth, sky and heavens. — This is called 
the vyalmti, or universe, or all comprehending — These (the pranava and vyahriti) are 
prefixed to the GayatrS, to make it complete. The three combined imply that, — we eon- 
template God, the author of preservation, creation and destruction, — the support of 
sentient beings, in the states of waking, dreaming and sleeping— who comprehends the 
universe,— and is that desirable inherent light of the resplendent sun ; that, as our 'in- 
ternal light directs our understandings towards righteousness,— or in short, that God 
Is -all in all” . ' \ 
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27. On this subject, it is replied by a certain author. *■ She who 
A reply to 4 not connected, as sqdrida/to his mother and father, 
which by a certain (pitus) and not belonging to the general family 
author, is reared, of either, is approved amongst twice^bom men, for 
espousal and connubial intercourse/'* As’ for the mentioning a 
female not connected as sapirula to the father, in this text of Maim, in 
Which [if the son of the body were regarded,] it should have been ex- 
pressed, — ‘ non connected as sapinda. to himself 5 — that- i.-, only, to 
declare, that the marriage of an adopted son, must not take place with 
s woman connected, as sapinda, to the adoptive father : otherwise, the 
marriage of a bridegroom, the eighth in descent from the common 
ancestor, (his kindred being through his father) with a bride, the sixth 
from such ancestor, (her descent being through her mother) might not 
fake place : for being related as sapinda, to the father of the bride- 
groom, her non-connection as such is w anting. But what was required, 
would not thus result : for, it would be at variance with the practice 
of good persons, and texts of every code of law ; such as : “ Beyond the 
fifth and seventh degrees, on the mothers side, and the father's side, 
respectively, ( ma t ritah-pi txit as- ta th a) [the relation of sapinda, ceases]/* 
Nor can it be alleged, that this objection is equally applicable to the 
adopted son also ; since it follows, such son, the eighth, and a damsel, 
the sixth, in degree, by reason of her being related, as sapinda, to his 


ANNOTATIONS. 

27. Otherwise]. That is supposing that the real legitimate son were referred to, 
and not the advpsed son. 

Her descent being fhronsrh her mother]. A restriction to this effect, was ncees* 
sary i for, if a female did not intervene between the proposed bride andauccsJor common, 
to her, and the bridegroom, they would bed mg to the same general family, and their 
marriage consequently illegal, as ui.il appear from the following note. 

Such as : Beyond (he fifth, &c.} The passage here cited is from T’ajn.wajicya. 
The following is a tninskimn of, the text where it occuis. and those immediately pro 
cedinsr and following Having given a present to his preceptor, he should peifonn 
the ublu'ion [prescribed for the conclusion of studentship] : Having completed a 
Veda, or the acts of menu, called s vrata / or both ; persevering in holiness, iet him 
marry a perfect woman : one not previously married or deflowered : beautiful ; unre- 
lated to him as sapinda : Ids junior: free from disease: having a brother: born in a 
family n->t following the same Urdus (or pat riai chal snims). Beyond the filth and 
seventh degrees, on the mother’s side, and the father’s side, respectively, [the relation 
of Sftpipia ceases]. From an illustrious race of Bruiimanas well versed in holy wrir, of 
which tan ancestors are known, [the bride must, bn taken j, but not from one nifecieu by 
&ii infectious disorder, thou A ires from reproach / 9 In the Mitakslmra, the fallowing 
comment ou. the quoted pari of these stanzas occurs. *' Ou the mothers side (matritah)," 

^ — that is, —in the line of tue mother, after the filth degree. 4 ' On the father’s side’— 
tha f : ip, — in the line of tiie father, after the seventh degree , — ‘ the relation ol* sapinda* 
ceases 3 as is understood ; and this? 1 sapinla 9 , though on the force of kindred, ap- 
plying to every degree, refers only to th. restricted : anala-jons to the words, * nirm- 
Inaihya 9 4 nankuja 9 and the like.f According, there are six snpindas in ascend, tbs 
father, and the rest : and six in descent, iiie son, and the rest, and the man himself, is 


* Maim 3, 5. 

f Of these words, the first is used to denote fire produced by friction on file asf.ua! 
occasion of being required for a sacrifice : the second, to signify the lotos : they do 
n<*i t as might he supposed from their etymology, signify respectively any firs kindled 
by friction, and any aquatic plant, (v Mfcndnai of Jaimini) l f 10 . ‘ 
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iabh-sr, may not. intermarry. For, under this text, subsequently recited 
* the relation of sapin das cease;? with the seventh person/* &c. &c.”) 
the father of the adopted son, the seventh in descent, not being related 


as mv im 


a. tc 


h'.ted as 
erroneous. 


the common ancestor, — bj r reason of the briae, the sixth 
in descent, consequently not being so connected to him, — such bride, the 
sixth, and the father of the bridegroom, the seventh, are not mutually 
connected as sipindas : as has been, already declared. Therefore, there 
is no inconsistency in alleging that this text even is decisive of the re- 
Utica of the adopted son as sapinda [to the daughter of Lis adoptive 
father's sister and so forth]/ 5 

28. This is very erroneously stated : for, either of these altera a - 
This reply rs~ fives. [one of which under the foregoing construction 

" * r;rv must be assumed] is admissible. Accordingly, is the 
test in question decisive of the relation of sapinda, of 
an adopted son only; or. of both the adopted son, and the real legiti- 
mate eon ? The first proposition is not correct : the text may, in two 
ways relate to the son-given ; either from such son being the subject 
treated on, or the text having the same meaning with a special text 
conclusive of the adopted son's relation as sapirula. Now, in this case, 
there, is not either of these two causes, since they do not appear. Be- 
sides, did the text in question, intend the adopted son, the term * father' 
by a secondary import, would mean the adopting father : and that is 
not intended ; for, it would be at variance with the rule of logic, “ lit 
a precept, the sense of a term is not secondary; 1 Nor, also is the 
second position accurate, since it is forbidden to attach both senses to 
the word ‘ father; Nor is there as in this instance, — “ There are fish, 
sj-nd a cow-house in the Ganges 51 — any proof, arguing iho implied intent 
of a secondary sense. Therefore the text in question is relati ve alone 
to the son of the body : for conception and so forth are the subjects 
treated on, and it is declaratory of the same effect, as this and other 
texts i “Beyond the fifth and seventh degree, &cA 

29. Neither can the objection specified be alleged, — viz. that, if 
The argument texfe ^g^dthe real legitimate sou, it would follow; 

that a bridegroom the eighth, from the common an- 
cestor, and a bride the sixth, might not iniemarrjq 
on. account of her non -connection to his father, as 
s&pinda being wanting. For. that is no real objection 
from its being founded in a mistake of the ablative 
case, (pituh) for the genitive [inflected the same.] 


also in the reply, 
that the text of 
Mima cited does 
not refer tc lie 
legitimate son, is 
founded in a mis* 
take. 


ANNOTATIONS. 

ilv seventh. Should the line diverse, the enumeration should be made until the 
seventh degree, commencing from whence the direction of the line varies* This is ap- 
plicable to every case/ 5 

T8, As in this instance,—" there are fish and a cow-Konse in the Ganges/ 5 ] Here 
the word * Ganger/ in its primary seme obviously signifies the river, so called, in winch 
the 'fish, exist, and in a secondary sense, the bank, on which the cow-house stands. 

59. ( The ablative case is rendered certain by this text of Gautama]. The word 
* bsmdhubhyah 3 occurring in the phrases * pitii-baDtlituhhyah/ and ^nnUri-bandhubhyah'* 
can only be the fifth or ablative case* . 


f Mann 5, 60, 



s>atta - ka.-*j mansa . sec. 


Try Kavalky a. Accordingly, in. this sentence Aiiatritah plinfcas- iat.hs’ 
&! r L . ('on the mother’s side., and miner's stde.resoecaTeiV)— 

Li'Ui^u-iL.M^u uisa conclusive ot the case being 
the ablative. is used by tire ehief oikaii-ts, ShouLi a doubt arise from 
tiiis otnx also, herug i-vjd as ['.at: I'Mecbiuii oi everv j oblique • caeo. — •- 
the ablative is rendered certain by this text of Gautama, — " ,{ With the 
kinsmen o:a the Bide of the lather, (pitri-bandliu'bhjah' fvk. of 
We v-ioereatob) beyond the seventh degree, and with thok e:: the 
oothoW side (leaGri-bandlurbliyah) beyond the filth, ice. This, that 
noticed iV not any sav.islrtoi:-o?y reply, another must be declared. 


*0. This others 3: no. e propounded — ■“ Sages declare these eleven 
Boi-s (the soo ufi.be wife and the rest,} as specified to 
be substitutes fora son ; for, the obsequies wild SAIT- 
Hi nee in this text, the son of the wife and the rest, are 


Another reply 

propounded. 


declared to be si'ibsfcifcufces for the real son : by the maxim of logic,- — 
" the substitute possesses his virtue, — the whole virtue of the legitimate 
son being interred in them, the exception yVcm masTkge with there ] 
of a female fsapi&daofthe adoptive lather must follow/ 


SI. This is not accurate : for. as the repress ntati on of the relation 
1 of sapinfla forbidden by this passage — i; the relation 

Ami remt-cd. 0 f yapinda is not included” — would be impossible : 

that; not being obtained the exception of such female could not take 
place. Hence it is disproved that the exception [from marriage] of 
the female sapiuda of the adoptive father is established from the re- 
presentation of the virtue of the real legitimate son [existing in the 
substitute] by reason of the name of* son 5 . For, analogous to the ease 
exemplified in. the passage, — “ an animal being the object he performs 
not these two [rites; 5 ], — the representation of the relation of sapiiidc- 
which is forbidden being impossible, the exception could not subsist. 

82. Therefore, not being otherwise inferrible, the relation of 
, , ... ' sapinda* in the peculiar family (kuhi) of the adopt- 

on of the Question fcr as lounaett only on express texts pH mu most, bu 
in £3 ‘ admitted. This is declared. 'Relation of sapiada h 


..ANNOTATIONS, 


31. ,:i ' An animal, c. fee.”] Allusion seems to be marks to the 2nd iofic of the 1st 
chapter of the j 2ib book of Jahniui’s Miauinsa, or perhaps to ike M topic, iifilt chapter 
of the 10th book of the same work.— Wlntievor may be tka object to be cOTcredj, gece~ 
rallv spealdii^j in sacrifices the same rules are observed, and esseiUiiiis 'access ?.- tv Iv. 
is however provided in the Vedas by the sentence quoted, that where an awiinai is tin: 



r i 

two 


ottering, the two 
Lit e, where clarified butter 

ceremonials of a sae, . ^ # > ... 

scribed mantras or incantations, by the passage in question, the performance of ifiy-e 



ground for finer ring their observance. 
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ISOS 


The relation as 
sapinda of the ad- 
opted to the ad- 
opter’s family is 
founded only on 
express texts. 

Hcmadri pro- 
pounds it as c:c- 
tendinjr only to 
three 'degrees* 


of two descriptions ; — through consanguinity and con- 
nection by a funeral oblation. Of these the relation as 
sapinda arising from consanguinity, being obviously 
barred in the case of the adopted son. — Hemadri, 
(after having declared that relation as arising alone 
from connection by a funeral oblation, and eonsnngub 
nity) has determined the relation of sapinda of sons 
given, and the rest in the family of the adoptive lather 
as extending only to the third degree. 


S3. And so also Sarshnajini — 
of forefathers : with 


So also Kirsh- 
3?aj ini- 


r -' As many as there may be degrees 
so 


let so'; 
in ordi 


is a iv 


many their own forefathers, 
mi and the rest associate the deceased : 


tlvAv sons with two forefathers, their grand™ 

is excluded : there- 


sons with one. This is general : the fourtii decree 
fore this is [a relation of sapinda] extend in 


,g to three degrees*” 


84, This is the meaning of the text. — According as the deceased 
Exposition of adoptive fathers may be sons legitimate, adopted abso- 
liis i ext- : of the lately or of two fathers; as many as there may be 
first part. degrees of forefathers, — three or six (that is, in the 

first of these cases, three, — viz. the natural father, grandfather and 
great-grandfather [of the deceased], — in the second, three— viz., the 
adoptive father, grandfather and great-grandfather,— in the third 
three the adoptive father and other two, — and three, — the natural 
father and other two,—-) with so many not exceeding six, [as the case 
may be,] let sons given, and the rest associate their acquired fathers. 


35. The epithet “ their own” is used for the purpose of suggest- 
ing that all these as many as three or six, (as the case 
may be) who are forefathers of the adoptive father 
are divine objects, contemplated in the ceremony of 
f sapi n d i-karan a\ performed for the adopted son, by 
his own son. And hence it being deduced, that the 
forefathers of the adopter are in fact divine objects in 
the ceremony of £ sa[jindi-kaiana ? performed for the 
adopted son : the author propounds a distinction ; “ In order their sons 
with two [forefathers j” — that is with two of three, and four of six. — - 


Force c,£ the 
epithet ‘their 
own/ and re a- on 
of subjoining the 
part comm* nci»'g 
“ In order their 
SOnS, 


ANNOTATIONS. 

35. All these, tbc. uc.'j The gV'-at-grunofid her of the adopter, in the line of his 
natural father, and (if he he son of two father.) Ids s’roat-grMn.f; th*r m t t.e lb e of 
his adoptive father wmiid not b« is dud«*(l in ?» set of three ancestors, to each of whom,, 
at thu- SHpin ii-karura for the adopted son. to be psribnned by ins sen, mi oblation u? 
food ami so f rth, (as specified in the preceding note) is lobe consceiatcd; m 1 ts 
any of ttuMv-nrer Mic* sfcors mu viied such auonted son. But. either oi these great-graini • 
fathers would be contemplated' amongst the remoter sneestots, denominated, Ttpu-ohak,’ 
to whom are offered the wipings of the oblations of food. 

The. ceremony of e sapin ii-knraixj or rite of associating the deceased wit h the 
manes of depat tru ancestors: it should strictly take place on the amiiv*rsaiy of the day 
of oe nhj but is more, usually performed sat the funeral repeat of t he 13th day from i be 
decease: previous t<» its performance the deceased is not denomiuah-d a p-t.i* o> de- 
parted ancestor. This rite consists in the following ceremonials. Four \e*$ih calU-d 
* pdti® each of two leaves are prepared* These are filled with water for lire feet, 
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On this principle let the grandsons of the adopted son perform the 
'sapindi-karuna’ for their own father, with one (the father of the adop- 
ter, from amongst three forefathers of the adopter of their own grand- 
father : or in the case of [such adopter] being sons of two lathers, with 
both grandfathers of their own grandfathers. The author points out 
this rule in respect to the adopted son and his issue likewise, 

36. This is general:’ — that is, this ceremony of 
* sapindi-karana/ where the adopted son, and his son 
also" are sons of two fathers must be equally perform- 
ed [by their descendants] with both sets of forefathers* 

37. But, if this is the case: the * sapindi-karana’ for his own 
The sentence fat her, the grandson of the adopted son being per- 
"the fourth degree formed by the great-grandson of that person, with 
is excluded" why these three, — the son of the adopted, the adopted, and 
subj.-ml. the adopter, — no alliance by a funeral oblation with 

the three forefathers of the adopter would exist ; as not one of them 
even is included. Accordingly, the author acids, — “ the fourth degree 
is excluded.” The meaning is, — when any person may perform for 
his own lather, the *' sapindi-karana/ he should clo it with three, the 
father and other two ancestors of deceased, not with the fourth. 

38- But in the instance of the real legitimate son is not thus the 
performance of the sapiudi-karana [for his father] with 
three forefathers only, established by holy writ ? 
Being established then by this alone, for what pur- 
pose is the inconvenience of introducing another ex- 
press text [to declare it] 1 Anticipating this objection 
the author subjoins : “ Therefore this/’ of adopted sons 
is a relation of sapindas extending only to the third degree being pro- 
ductive of uncleanness and disability of marriage, and consisting in 
connection by funeral oblations. It is not such relation including the 
seventh degree, declared in the subjoined passage from the Malaya- 
pur-ana : for this being of a general narure is excepted by the special 
rule [in the ease in point] — “The fourth in degree, and the restare 
partakers of the wipings [of the oblations]. The father and the rest 


The reason for 
subjoining, and 
the imped, of the 
emirlmiing part 

* therefore this 


Import of the 
sentence, this k 
general.* 


ANNOTATIONS. 

scented vw ocl. flowers, sessamum seed, and consecrated severally to Hie deceased, and 
th ee nearesi departed ancestors on the- father’s sine, Tue* cinie.- ts o ! that consecrated 
to tii - deceased vvii.li the exc*-p:io»» o! a small put is poured out in equal portions into the 
aimer three, with i cedar ion of the two prayers commencing* samdnya, &o” The a 
the observances of the ekodisl^a and parvana. riits, wnli ik- variations w ces>my 
take piac^, the same pr.-yrrs bring re ci red : — tlvu, is, — those of me former rite niv per* 
f'.iiTne-.i in ii morn* of the ckc-ased, and » Imse ike laUm* in honour of the three arte* s»ors 
Sib o v e me ntioned. Of the four m-er.-.l cAes which would be thus t.ifurt d s-wraby .to 
the dec iis'-d,aud ihc ilvce auc siors in qucsi ion, iliac consecrated to the deceased is 
divided into thr-o parts, cue id' uh«ch is admixed w:> h each of s lie of.m-r thre« cakes* 
It is horn this that die ceremony tabs its name. The portion of the contents of the 
* pmf consecrated totne deceased, which is reseivj-d, is for the purpose of bein.n pre- 
sented to deceased, amongst the other articles, the oblation of wnirli is part of the 
ekodishja rite required to be performed in iris b-.-nor. i'W* & d«»eripuow of the ekodish&a 
and pimna ritf- : s, v, snpr$. note to § 72 of Seek .IV, * 
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are participant, of the oblation. The seventh in descent is the giver of 
the oblation. Of these the relation of sapinda extends to the seventh 
degree;' 5 

89. Intending merely this, it is said by the author of the San- 
The author of gtaha, “ The relation os sapinda of adopted sons, 
tiie San grata eon- extends to three degrees in the family of the natural 
fouis* father: and like that, in the family of the adopter. 

This is a rule of laved The mention here of relation as sapinda in both 
families* is with reference to the son of two fathers* for, it has been 
shewn that the ct'-emony hispiadi-hovoiia' ibr such son, is performed 
with two sets of throe foreilirhors. Of the absolutely adopted son, the 
relation of sapinda in the family of the adopter, consisting in connection 
by funeral adoptions extends to three degrees: in i.ho family of the 
natural father, arising only from consanguinity, it extends to seven 
degrees. To enlarge would be useless. 

40. " Like this, the general family"']. 4 Like this; — analogous to 
T , , % . . the relationship as sapinda the general fa,mily likewise 

a p J f«foTvriklfc [°f sons given and the rest,] is that of the natural 
ki-mifs tot, ciiei father who contributes the seed ; not only of the natural 
in § 9, appositely father however, but also of the adopter. The general 
introduced. family of sons given and the rest, is that of him also, 

who is the adopter of such son given and so forth. By this the rela- 
tion of sapinda is shewn to vary from the general family. Thus, that 
relationship is in the line of the natural, father only, not so the general, 
family ; on the contrary, this is that of both [fathers] even. This 
likewise does not apply to the general adopted son : bat is relative to 
the son of two fathers, a particular adopted son. 


41. Accordingly sons given and the rest, [who are sons of two 

Bvyamualivrt- 
jams are of two 

descriptions, such «.n- *-< «. . j • i v fc v 

as are absolutely who are given in adoption with this stipulation, — This 
so and otherwise. p s son 0 f us two 5 (the natural father and adopter;. The 


incomplete dvyaniushyayanas are those who are initiated by their 
natural father, in ceremonies ending with that of tonsure, and by the 
adoptive father in those commencing with the investiture of the charac- 
teristic thread, since they are initiated under the family names of both 
even, they are sons of two fathers but incompletely so. Should a child 
directly on being born be adopted : as Ills initiation under both family 
names would be wanting, he would partake only of the family of the 
adopter. 


42. Intending all this, Satyash&dha says, — c< of absolute * dvyfJ- 
~ , f if-}, mushy ay anas’ of both fee.” By this compendious rule* 

intends the same' 'having declared the connection of absolute dvy^inush- 
—Explanation of y&yanas to the patriarchal saints. in both families, the 
an aphorism of his author by another aphorism commencing, — “ Of sons 
by-Savara-svamL . given and the rest like the dvyamushyay an a, &eT — 
ordains the same connection with respect to those incompletely dvylh 
mushyiyanas, Now this is thus explained by Sararasy&nL Treating 
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•on dvy£mushyayagas, the author mentions those incompletely so, '“Of 
sons given. &e ” ^ Unto those only not to issue beyond, [does the con- 
nection. to both families extend.] By the first only the initiatory rites 


[ending with tonsure are performed.] If by the adopter [the family of 



family, (as for instance a nephew, hv an uncle,) are of the adopters 


48. The meaning of this explanatory passage Is this. — He only 
Exposition of * s connected to both families, who has been initiated 
the meaning of under both family names : not descendants beyond, 
this explanatory In reply to the question, as to the cause of connection 
passage. to the family of the natural father, the author says 

'* By the first &e/ ? / The first’ : — that is, the natural father ; [the- 
cause is, — ] on account of the initiatory rites, being performed by him 
only, — -Now the initiatory rites, [alluded to,] are those ending with 
tonsure : on account of this passage from the K £-Iika-pu raua. * K Oh 
Lord of the earth, a son having been regularly initiated under the 
family name, of his [natural] hither, unto the ceremony of tonsure in- 
clusive, does not become the son of another man.” This has been 
already before explained. He does not become exclusively, the son 
of another ; but, is a d vy&m ushy tty ana, or son of two fathers. 

* 

44. Anticipating a question, as to what -world be the case, were 

the initial-? on performed by the first ; the author 
tinuecL’ ** L adds, — “ If by the adopter &c." If every initiatory 

rite from that on birth, or even those commencing 
with tons are, be performed by the adopter only, the family [of the 
adopted] is of the latter, — that is, — of the adopter only. For this, a 
reason is subjoined : — " on account of priority” — meaning. — from pre- 
cedence in the performance of initiation. 

45. The author declares the family (required to be known,} in 
T ,^ gw?v the instance of the issue of the dvySmushyayaga, 

tinued. ^ and that. of the [absolutely] adopted son; — ‘rironi this 

alone”— from the initiation taking place under the 
family name only of the adopter in both instances even his, is the 
family of the descendants beyond. 

46. The author alludes to the adoption of one belonging to the 

Wl same general family, — ■'* so also, fee; 5 That is,* — if the 

eluded. natural and adoptive iatnera oeiong even to the same 

general family, the distinctive appellations are fixed 
by the adopter only for the adoption, and initiation are performed 
by him, ' 
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47* The text, (" A given son must never claim the family and' 
. , . estate of his natural father, fee*) must he considered 

barring the re! a- applicable to the case where every minatory me, irom 
tion-of the son that of birth is performed by the adopter only: but 
giv r n to the the son given, and the rest who are absolute dvya« 
^■miko'itiienatu- mushy ay anas, belongs to both families : on account of 
refrr tot he son of P assfl ge of Parij.ita “ Sons given, pure-based and 

WV fathers,* or the rest who are sons of two fathers, may not marry 
account of a text in either family even : as was the case of Sringa and 
of Jr arista. Saisira/ : + 4 * In either family’ — in the family of the 

natural father, and in that of adopter. 


two lauiers. 


t-ne r navara- m an ] an : 


48, With respect to the sons given, and the rest being sons of 

two fathers, this text and that of Satyashadha, com- 
Whose nieuekm ^ of absolute” “ dvyarnushyayanas”) are 

Liat m $ 42, ana f With the same intent it is declared also 

tiie ono neie no* , 

tioecl prove i licit m the ir ra vara - m a i n an : * f nor trie most part sons 
adop ed sous may given purchased and made the son of the appointed 
be sons of two daughter and so forth belong to both general families 
f idiers, with connection to the patriarchal saints of each/" 

From this alone on the occasion of the marriage of those, appertaining 
to two families both families with each of which their connection, to 
the patriarchal saints, is involved must be avoided. 

49, The gaklia or peculiar branch of the Yed&s is that of ^ the 
Thfi f ,/p-vy i s adopter only. Yasishfcha* declares so : — ■“ Sprung from 

tlnit of Lis'" ado p S one following a different * odkha’ (or branch of the 
ter; as shewn by Vedas) the given son even when invested with the 
Yasibirha, _ ^ characteristic thread, under the family name of [the 

# Explanation _ oi nlan ] himself, according to the form prescribed by his 
^sva*cdd\^d^iak U peculiar “ c;aklia” becomes participant of the duties of 
^ ’ such cakha ; (sva-gakha-bhak”). That- duty in which 

hie peculiar, (that is the adopter’s) oakha prevails, is a duty of such 
$Skh» ; in this he shares or is “ participant &c/ ? Such rite only 
which is prescribed by the qSkh& 9 of the adopter .must be performed by 
him. This is the meaning. 


The 

grandsires of ad- 
opted sons , ve in 
the line of = Iseir 
adoptive mothers* 


50, The forefathers of the adoptive mother 
only are also the maternal grandsires of sons given, 
and the rest : for, the rule regarding; the paternal, is 
equally applicable to the maternal grandsires [of 
adopted sons]. 


51 As for what is said by HemSdri that the precept enjoining 
A passes of the performance of a funeral repast in honor of the 
Hemadd "to" the maternal grand-father, refers to the natural maternal 
contrary tHeci; 3 , grandfather ; that is inaccurate : for it is at variance 
reiuied, with the passage — ■" of him ' who has given away his 

son, the obsequies fail/'t Nor is the capacity of the maternal. grand* 
sires as givers wanting : for by reason of their affording their assent 
to the gift (as appears from this passage—" having " convened his kin- 


* 9142 , 


f Ye supra note to Beet. 1 § 3L 
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dred, &e/’) — they also are parties to the same. Besides, by this pass- 
age — “ the funeral cake follows the family and estate”*— the family 
and estate are declared to be the cause of performing the funeral re- 
past ; and the estate of the maternal gmndiaiher also like that of 
the father lapses from the son given. His in-mpacky to perform a 
funeral repast in honor of his original maternal" grandfather h pro- 
perly declared. ' 


52. Accordingly, Hem&iri himself, from not being sad -f A vdfh 
that [just stated], has advanced the orber porAicn : 
;t ' In the same manner as for the secondary father, a 
funeral repast must he performed in honor of the scorn* 


Herman. too 
has elsewhere ad- 
vanced the other 
position. 


dari maternal grand fa tlier and the reai 


53. And this even is proper. The adopted son as substitut'd 
vrj. . u * .i for the real legitimate son, being the agent of rites per- 
to be accurate by formed by a legitimate son, it follows Mi at he is the 
several argu- performer of funeral repasts, the objects of which are 
7ner ds. the manes in honor of whom a legitimate sou performs 

such repasts. For : — without difference, relation to the father and 
other sires of the adopter obtains ; in the same manner as relation to 
the general family the cakhA, the family-deity and family-rules of that 
person : — the term 4 soil 5 is used without restriction in these and other 
passages ; — ■“ Fathers desire sons/ 7 " The son who shall go to Gaya, Ae/ ? ; 
— and further : if the adoptive mother be espoused according to the 
forms of marriage of the Asuras, and the rest, by reason of the father 
only of such acquired mother, being the maternal grandfather to be 
contemplated in the ceremony of sapi ri da-kar&n a propounded in texts 
similar to the subjoined ; it is proper that his manes should be con- 
secrated in a separate funeral repast. “ At the close of the year by sons, 
the father must be associated with the paternal grandfather: the 
mother must be associated with the maternal grandfather. Thus s&ith 
the illustrious Yama ” 


And thus the 
adopted son does 
not incur the of- 
fence of parivc- 
daua as declared 
by Gautama. 


54. Accordingly sons given and the rest do not 
incur the guilt of a 4 parivitrf and the like : for a text 
of Gautama recites ; — “'Ey marriage and the establish- 
ing a consecrated fire, the offence c£ * parivedana’ does 
not attach to a.- half brother, a son given and the son 
of a paternal uncle likewise/ 7 



Ai.vJ>b. 


53. Of the Asaras and the resiuj That is,-— of the Gafidliarvas : of the Ttak- 
shasas : and of the Pis&elms. Where she espoused, in either of the four superior forms 
of marriage,— viz. those of— Brahma, — the I) eyas,— the Eishis— ami die iTajagaiis— 
at the ceremony of Saplnda-k ar ana performed for her, she would be associated with the 
paternal grandmother and so forth, and not with ike maternal grandfather and the rest, 

t 54. The guilt of a parivitri] or offence of parivedana ; this consists in a younger 
brother marrying before Ms eider, or establishing a consecrated lire, while .tile elder 
may not have done the same. 


9. U& 
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55, * To a half brother.] Oil the marriage and so forth of either 
of two brothers by different mothers* the offence deno- 
^ Exposition oi nimated c parivedana’ is not incurred. This is the 
ms text. meaning. ‘ A son given’] It is meant, — that although 

there be an elder brother in the family of the natural father, the adopt- 
ed son is not (should he marry and so forth,) a c parivitri / nor also by 
such previous marriage and the like of the younger, is the elder a 
yjarivitta or person passively implicated in the criminal acts alluded to. 
: The son of a paternal uncle/] On the marriage and so forth of the 
< kshefcraja/ son of a brother begotten [on his wife] by her brother-in- 
law or on the same of the legitimate son of such brother-in-law, the 
guilt of being a parivitta parivitri ami the like, is not incurred by such 
son of the brother-in-law or such 4 kshelraja’ son respectively. This is 
the meaning. 


go. *' The son of a paternal uncle’ in the general sense of the terms 
4 __ ^ is not meant : for one adopted is suggested by the ex~ 
presSTuhe son' pression ‘ a son-given and by reason of there being no 
of asternal uu- grounds for supposing an unadopted [nephew to be 
cle/ does not refer referred to] (as the prohibition [against previous mar- 
to the mere ne- Hage, and so forth,] does not apply to him,) there can 
£ hew * be no rule for exempting him from the same. 


57. Nor must it be argued that from the particular authority in. 

question, the filial relation of a brother’s son though 
Objection re- unadopted is established ; for this is obviated by the 
11 ed * several objections before stated :* viz. by, where of ten 

brothers five were without male issue, and five had each ten sons, it 
would result that the brothers destitute of male offspring would 
severally have fifty sons ; and it would follow that the fifty sons would, 
eaeh have ten fathers. Therefore the interpretation given only is 
aceurate.f 


ANNOTATIONS. 

57. Nor must if, be argued, &c.] The offence of parivedana, is incurred by those 
bearing a mutual fraternal relation. The text of Gautama exempts those specified from 
the operation of this rule. If his expression e son of the paternal uncle/ be considered to 
refer to the mere nephew, there would be room to suppose that a nephew though un- 
adopted bore filial relation to his uncle. 


* V. Supra, Sect. 2 § S3. 

f In this place the following passage is contained as part of the text, in some MSS. 
though omitted in most : Also the articles presented at the funeral repast, in. 
honor, of a kinsman of the adopter, are not to be given to the adopted, nor the articles 
presented at a funeral repast for a kinsman of the adoptive, or natural father, to the son 
of two fathers : on account of this text, cited by He m ad ri and Parijata ; — if He should 
not cause to be given. to a near or distant kinsman, the oblation at a funeral repast : in 
i, he same manner he should not present with food at the funeral repast of his father, 
one having the same set of patriarehaksaints.” The * oblation at a funeral repast 5 is 
what is offered op that occasion. 55 -— This passage may accurately belong to this section 
treating 1 on the rules relative, to the adoptive son. 
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SECTION TIL' 

Jj o y the leQit'Vni/Ci/iS ci'Ci'LL<jfi>£@'!^ 3 biteve 'finoh iJ ie erem s i. ihstib/zvc e GO') 1 " 

responding with those for ike son. 


I. As on defect of the legitimate son, so on defect of a legitimate 
Ter the ieriti- daughter likewise, daughters of the wife andlhe rest 
* iat c 'daughter, are substitutes on account of the rule of logic, “ on 
there may be' sub- defect of the principal a substitute, &c” Now she is 
st.it utes as for the principal by reason of her being the means of comple- 
i€ ’lleason S ° U * tion in the precept enjoying gift and so forth. And a 
daughter produced according to the precept directing 
conjugal intercourse at due season is such means ; in the same manner 
as rice and so forth acquired according to the rules of acquisition are 
the completive means of a sacrifice. 


2. Accordingly it appears from the argument exemplified in the 
instance of the sacrifice at night, that progeny (praja) 
only deduced from revealed law and indifferently male 
or female is liable to be produced under the positive 
precept regarding connubial intercourse at due season 
contained in such passages as this commencing- — Let 
him approach in due season, fee.” — -and inferred from 
these and other confirmatory passages ; — “ We (women) 
obtain progeny from the approach of [our husbands] 
They obtain progeny from approach at due season.”- — 
For the etymology being thus ; praja, (progeny) from ‘ prajanayaff 
(one who procreates), by the word praja a male or female being only 


Issue, indiffer- 
ently male or fe- 
male is the object 
proposed to be 
produced, under 
die mis regarding 
connubial ' inter- 
course. 

at due season/’- 


a monstrous production. 


8. Therefore should no issue (santati) such as is contemplated in 
'From not hav- the passage following, be produced, descent to a region 
mg issue a person of horror is ordained.: — Not having read the Vedas : 
iiiuks into hell. not having produced issue : and not having perform- 
ed the various sacrifices, a regenerate man desiring absorption fails to 
a region of horror/’ 


4. What- 

Etymological 
import of c santati* 
(issue) arid e apaty- 
am J (offspring) oc- 
curring in the 
passage subjoined 
from which, it ap- 
pears these words 
intend a child of 
either sex. 


prolongs lineage, is 'santati 5 (issue) a synonyms of ‘praja" 
(offspring) ; for a passage of the kosha or vocabulary 
of Amara expresses: “praj& stands for e santati* (issue) 
and 1 jana* (people)/’ ■ Thus is explained, the word 
6 apalya’ (offspring) occurring in the passage subjoined : 
on account of, — a text of Yaska which expresses,— 
‘ apatyair/ (offspring) that is, from whom there is ex- 
emption from falling into hell (apatana) : or through 
whom one falls not (pa tail) into hell — and this pass- 
age of the kosha — ‘ The syncs vines signifying ‘son' arc' 
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— atm^astanayah-sunuh-sutaii-putrah : all these terms in the feminine 
signify a daughter. The terms c apatyam’ and ‘ tokanT apply to the 
two sexes. 5 ' 


5. “ .For the sake of offspring (apatya) were women created ; 
Passage cited in woman is the soil ; men, the sowers of the seed : to one 
which fc Bpatyam* possessed of seed must the soil he given : but one 
occurs. destitute thereof deserves not the soil.” 


IlYcnn a passage 
of Yaska, it ap- 
pears the word 
* purnaif usually 
used in the sense 
of male my signi- 
fy a person pos- 
sessed’ of ginwra- 
t-ive power, male 
or female. 


6. “ Here ; puman (male) is w purumfef (com- 
prehending much) : or its etymon, is the root puns 
(to cover, daub. &c.V’ — Although by this passage from 
Yaska, the word pun (male) signifies one knowing 
much ; — still from this part of his passage in ques- 
tion — ■“ cr its etymon, is the root puns (to cover 
&e.)” — it must be interpreted as signifying persons 
both male and female possessing the nrocreative 

/» 7 [ *■ ° 

nicuity. 


7. Accordingly Yaska has shewn by the following passage that 
Andin t ! wj s-ime term ‘putra’ there occurring signifies children 
manner putra’ sL of both sexes (mithuna). * e That children m ale. and 
grilles k child, female (mithuna) are heirs is declared by these 
iiiidi; or female.. two stanzas. — “ From my several limbs, thou art dis- 
tilled ; from my heart, thou art produced. Thou art indeed self, but 
denominated son (putra) : mayst thou , live an hundred years.*” — Mann 
descendant from the self-existent hath declared at the commencement 
of the world, — without distinction that wealth is that of children (putra) 
male and female (mithuna).” 


8, It must not be alleged that the term ‘ miibuna’f in the above 
passage intends the son and daughter-in-law ; for the 
Object io a text — •" From my several limbs thou art distilled 
obviat ' ecL ^ fee.”— would be Impertinent ; and the exclusion of 

the daughter from inheritance according to the doctrine of some men- 
tioned in this passage would be incongruous. “ Not daughters : — 
thus some. [But by me] the male is recognized as an heir : the female 
as an heiress." 


9, As for the term ‘putra’ (son) used in this and similar texts : 

The term ‘puha s “ Heaven awaits not one destitute of a son (putra) y 
used in different that also even, signifies both sexes. For it is declared 
passages cited, by Panini in the follow! ng rule to be a complex expres- 
shewn to mean a $ion (formed by the rejection of one term and re ten- 
child of either sex. Mon of the other) denoting son and daughter. “ The 
expressions bhratri (brother) and ‘putra’ (son) are severally inclusive 


ANNOTATIONS. 

y S. And the exclusion of the daughter from inheritance.] If Mann, by the term 
c mithana* did not 1 intend children male and female ; but the son, and his wife, why fa 
a corresponding passage of another Muni here subjoined, should mention be made of the 
exclusion of daughters, from inheritance according to the doctrine of some ? 

. * Of the Vedas. f Literally a couple, a pair. 
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of sister and daughter.”* By this, Is explained the term ‘ pusra’ (son; 
in such texts also as,——' 1 By one destitute of a son, must a substitute 
for the same always be made, &c.” 


Examples will 
be cited indicating 
the adoption ol 
daughters* 


10. And, as ^conforming with this doctrine, the 
indication of the affiliation of a daughter, will be sub- 
sequently declared.*f 


11. Accordingly it is said, — “ Equal to aim. is the putiika-sii'ta 
Passages cited °r &^gktev appointed to be so as a son, so does 


the daughter of a man. proceed from his several limbs,” 
§ — and, — " If by the inauspieiousness of destiny, a 
daughter should not be born ; then that must be pro- 
pitiated by the observance of rites, such as repasts in 
honour of the deceased, on the first day of the dark fortnight ; in the 
same manner as the destiny for a son, by funeral repasts, and the like, 
on the fourth day of the same.” 


& h e w i ix g t Ii e 
equality and anal- 
ogy between sons 
and daughters. 


12. “ Tims approaching let him beget a son.” As for what is sug- 

A passage seem- » es ^ e< ~ h r this, that a son only is the object proposed 
i ;a gly conflicting, to be produced in an act, the only means for complet- 
es pinked consis- ing which is the approaching : that is a recital of 
■' son/ intended to shew the commencing act of one 
desirous of male issue; the author having first determined a son,- — one 
of the male and female children alluded toby the term progeny (praja), 
— to be the fruit of the essentials (guna) mentioned in the same passage. 


18. And 

Essentials causing 
the production of 
male offspring,, as 
specilbd bj differ- 
ent authors. 


those essentials in this and other texts, ("thus, fee”) are 
explained by the holy saint Maim and the rest to be, 
— on a night whose date is an even number, predomi- 
nance of the virile seed ; and passiveness of the woman : 
— the moon being in an auspicious mansion : — the 
ceremony, ppunsavaiia/ — destiny and so forth. 


ANNOTATIONS. 

13. In this and other tests ( c thus &c.,) The text of Y&j&ivaikya alluded fo, is 
the following. f< Thus approaching a passive woman, lie should avoid the Magiui and 
'Mu la constellations. The moon being in an auspicious mansion, let the man beget at 
once, u son, eminent in qualities.” 

The ceremony s punsavana’] A description of this ceremony and that denominat- 
ed Simantamwyaua occurs in the following note subjoined by Mr. Colebrooke, in § 28 
chap. IX. of his translation of Jimiifca, Yahuaa. “ The first; of the ceremonies here 
named [viz. the ITnisavana] is celebrated at die close of i he third monih of pregnancy, 
it consists of the followi iisf prayer, recited by the husband addressing ids pregnant wife, 
s< XUle are Mura and Yanina (the sun and the regent of sea :) male are ihe twin sons 
of AwinL Male are Are and' air: may the child in thy womb prove male.” The 
recital of this prayer is preceded by burnt offerings of clarified butter. The oilier 
ceremony mentioned should be performed in the fourth, sixth or eighth month of the 
pregnancy. The husband decorates his wife’s hi ad with minium, ornaments, and oilier 
articles : reciting divers prayers for a fortunate gestation.” 


■■ ranim, b 




$ Yiihaspati, 


X Yajiiavtdkya.- 
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Ik It is 

As via lay a na 
sped lies essen- 
tials severally, 
conducive to ike 
birth of male and 
female issue res- 
pectively. 


explicitly propounded by Asvalayana also, that in 
marriage, a son and daughter are the fruit of particular 
essentials . — “ Let the man take the thumb of the 
woman repeating the portion of the Vedas — ■*' I take 
your hand for your prosperity 3 — should lie thus desire 
— ‘ may my children be born males only : — Her him 
take] the fingers alone: if his desire be for female 
issue, the hand in the middle : if both be desired, the 


hand in the middle, including the thumb/ 7 


Ills text illus- 15. By this is explained the passage — ■ *' Cm the 

t rates a passage odd nights, daughters. &e/ ; * 
of Manu. 


18. Therefore, in tlie same manner as the son by reason of being 
• n , . the means of procuring heaven as the agent in the 

performance ct the luneral repast and so lortn, is 
principal ; the daughter also being the same by reason of her being 
the means of accomplishing the precept enjoying gift, the funeral re- 
past, and so forth ; on defect of her a substitute is proper* 

17. ff l ' Dahlia (daughter) — that is — ■ f duro-hita’ or ( dure-Mta/ 
Yaska and other one remotely benefiting ; [derived] like ‘ dogdhf (a 
authorities cited, milker). By this analysis, xasica shews that the 
shewing benefit to daughter benefits her father by means of her son also 
he derived from a — Manu likewise. “ Now between the sons of his 
her soif 1 ' 8011 &nd of his daughter, there subsists in this world no 
difference : for even the son of a daughter delivers him 
in the next like the son of his son.” Arid in the Mahahharafca. this, 
speech of Gandhari. " This one daughter bom after one hundred sons 
shall be mature. Hence I shall obtain words acquired by a daughters 
son. — This is my persuasion/' 1 — In another authority also : Are daugh- 
ters also real legitimate children of their father and mother ? Formerly 
one falling, being upheld by a daughter’s sons did ascend to heaven/ 7 
— ' By a daughter’s sons/ — by the sons of Magchadhi of the description 
denominated ‘ kanina* througli funeral rites performed oil the eighth 
lunar day and the like. 


From which it 
is to be concluded 
that on defect of 
the real, a subsfci- 


3 8. Consequently on failure of the real legitimate 
daughter, for the sake of obtaining the heaven procur- 
ed by the daughter’s son, the constituting the kshetra- 
ja and other adoptive daughters even substitutes is 


ANNOTATIONS. 

17, [Derived] like dogdini (a milker)] Dahlia, and dogdha arc equally derived 
from the . root e emir’ (to milk,) by the subjunction of the affix * triclfi of which the 
* C *F is servile. — To form the first of these terms, the augment * it’ is interposed, by 
the option allowed by a special rule : and in forming the second, such augment nN 
being, used by other special rules, certain permutations are undergone, byNdiieii the 
term dogeiha, is produced. 


* Manu A 4$. 



cu? 
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lute daughter h 
to be adopted. 

Objection ob- 
viated. 


established. Nor is there any express passage of law 
as to there being a .suV»stitnte for rice, [that it should 
be objected, that there is no express passage aufchoriz- ' 
i ng a. substitute da * \ gh t-er.] 


The inference 
that the sister-in- 
law might thus 
he substituted for 
thr- wife as the 
brother-in-law is 
for the husband. 


; 19. If this is the case ; then in the same man- 
ner as on the death of the husband, the brother-in-law 
i s a substi tut e ; on the death of tl • e wj ie in e s 1st ev-i i ■ -1 a w 
would be the same on account other exact resemblance 
in point of co.usanguinea-1 relation to the -other -in-law, 
viz. her own father.] 


20, This objection if made is in accurate. The designation of 
OlwhiM 1 * s 1JL °k 111 consequence of 4 ' consanguineal relation. 

to the father-in-law/ but from being the lawfully 
wedded spouse of the husband. Now. the sister-in-law is not such.: 
where such essential exists in younger wives, in that case one [accord- 
ing to the order of age] may be the substitute for the eldest. Accord- 
ingly the chief of saints hath negatively declared this. t{ Another 
wife of equal class [with himself] existing, lie should, not cause a re- 
ligious act to be performed [by one of inferior class] ; amongst several 
wives equal in class exeeot the eldest, no other officiates in a sacred 
rite/’ 


21 . 


Therefore it is established bv reasoning even that these [the 


kshetraja and other secondary daughters], may be 
substitutes. Of these from amongst the following five- 
subsidiary daughters, viz., the daughter of the wife 
that of hidden, origin, the damsel’s daughter, and that 
of the twice-married woman, Mann himself has pro- 
pounded the production of the daughter of the wife ; — 
on failure of issue [by the husband] the desired 
offspring may be procreated either by his brother or 
some other sapinda on the wife who has been duly 
authorized.” — It is meant by this that on failure of 
issue of both sexes, as offspring male or female is the 
object desired [that begotten by a kinsman] is a substitute for either 
as the case mav be. 


Oi the five sub- 
sidiary riaughte- rs, 
who bear relation 
by blood to one 
parent, Maim pro- 
pounds the pro- 
duction of the 
Kshetraja, des- 
cription; as ap- 
pears from a x- 
planation of his 
text. 


22. As to the other four subsidiary daughters in question there 
An express rule 110 necessity for an express mleTor their production: 
for the rest un- for their existence proceeds from the inclination of 
necessary. individuals. 


23. The names of these [subsidiary daughters], are only those 
Their names cor- adduced (v„ § 21) corresponding with those of the 
respond with those sons: for the cause from which they proceed is the 
of the sons. same even in respect to both. 


24 And their being substitutes for the legitimate daughter is 
established from analogy even from their originating 
partially from portions [of the husband and wife] ; in 
the same manner as wild rice (niv&ra), is shewn to be 
a substitute on defect of the cultivated rice which 
ripens in the rains Snihi), Now such portions are 


These particular 
descriptions are 
substitutes for 
daughters by an- 
alog 7. ■ 
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partial, because the connection being through portions of the wife only, 
relation through portions of the husband is wanting. 


Objection that 
a daughter given, 
and the rest can- 
not be substitutes 
as no analogy ap- 
plies to them. 


25.' Allowing however that by force of analogy 
the daughter of the wife and other four secondary 
daughters are substitutes for the legitimate daughter, 
' — -How are a daughter given, one purchased, a daugh- 
ter made, one- self-given and a deserted daughter, (no 
analogy applying) substitutes ? 


26, This objection is invalid- — To these descriptions of daugh- 
Over-ruled * an ^rs also analogy even does extend : since an exact 
argument of ana- resemblance exists through equality of tribe and so 
logy existing ap- forth as intimated by the saint — r£ this law. is pro- 
plicable to them. pounded by me in regard to sons (tanayeshu) equal 
by class" ; — and this passage was before explained* in treating on the 
substitute for a son. 


^ Objection that 
the s u h s i d i ary 
daughters being 
equally from ah 
aiogy, substitutes 
the order for suc- 
cession, as provid- 
ed for iii the case 
of sons, could not 
be applied. 


27. But admitting that the daughter of the wife 
and other four daughters from relation as containing 
portions of the mother — and the daughter and the 
other four from equality of, class — are substitutes; 
still since there is no difference in their resemblance, 
how is the order [of succession] as provided for [in 
the case of sons] by this passage (“on failure of the 
preceding the next in order is heir &c\”+) to 'be 
applied ■? 

28, This objection is wrong : we reply, — by the greater worthiness 

^ , _ of each successively. This Vishnu declares — ‘'anions; 

Over-ruled. 

—Now worthiness 
what is spiritual (adrislita). That which is temporal proceeds from re- 
lationship through consanguinity and the like : that which is spiritual 
from being purified and so forth. And the text in question intends & 
restrictive rule: in the same manner as such texts, as — ■“ Should he not 
procure the Sorna creeper let him even admit the ‘ putika plant foex 

29. Further particulars may be consulted in the 
Kesava-Yaijayanti, my commentary on Vishnu, 


these the preceding successively is the more worthy" 
ess is distinguished into what is temporal (drishta) and. 


Reference, to 
the authors com- 
mentary on 
Vishnu. 


SO. Instances indicating the .substitute for a daughter are found 
in thePuranaS' — Amongst these the recital toDasaratha 
ii re* 1 of m ^ Sum'antra of the prophecy foretold by Sanat-kurnara 
daiigbter ? givea. & * n ^ ie Bala-kanda of the Itaraiiyana, is an indication. 

. of a daughter given. — “In the race of Ishv&ku one- 
very meritorious shall be bom: by name the warrior Dasaratha : illus- 
trious and, constant in truth, — Great friendship shall subsist between 
him' and the magnanimous king of Anga; and he shall possess a daugh- 
ter of exalted destiny of the name of Santa. But' the king of Anga 
(called LomSpada) will be destitute of issue.— That monarch .shall 

V, Supra* Bech IL § 23, te7~ t V^walkya ?m ~ 
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ill Dr oat the icing Il&saratha thus : — C£ lam destitute of offspring; “Oh ! 
versed in morality, let this girl Santa of excessive beauty, with open 
heart be given me, for the sake of offspring; —Then, that Mja Dasara- 
tha deliberating in his mind shall give the girl 3£ni£ to the" sovereign 
of Anga. That king, having taken the damsel, (his desires being ful- 
filled,) with gladness of heart will quickly go to his capital — That po- 
tentate shall bestow the damsel on Rishya-sringa, &c.” There also is 
this address of Dasaratha to Lomap£da, “Let your daughter Santa, Oh ! 
warrior king go with her husband to my city — an affair of importance 
has arisen.” There is likewise the address of Lomap£da to Rishya- 
sringa ; — “ This king Dasartha is my amiable beloved friend. For the 
sake of offspring for me, this beautiful girl was given by him to me who 
demanded her : 0 BrShmana, Sfotfi is most dear to me ; as myself, Oh 1 
sage he, this king is thy father-in-law.” 

31. In these quotations from the expressions, ■ — “ let be given' 1 — 
Illustration <c s kall he given ” — <e having taken” — and f given" — a 
rule for the gift is manifest. So it being premised, 
[that the king of Anga will he] destitute of issue, it follows, from the 
conclusion of his prayer (“for the sake of offspring”) that the daughter 
given, resembling the legitimate daughter, is a substitute for issue. 


32. An indication of the daughter purchased, is found in Hexna- 
I indication in ^ rom Skanda-pur&na. “ One even of a different 

scripture of a family, having through gold, made the daughter of 
daughter purchas- another, his own, is capable of bestowing her [in mar- 
fid, riage,] according to legal form”— Also in the Linga- 

pur£iia — “ After having conferred with the parents, having made his' 
own a damsel, perfect and free from every defect : by the gift of great 
wealth, having brought her [to his house] : having presented her with 
new clothes of good quality :' having adorned her with ornaments, let 
him honor her with scented necklaces. — He is first well to consider 
causes, their respective families, constellations and so forth: he is to 
study their respective dispositions and after having liberally gratified 
both, she is to be given by him to a Br£hman& only, who is conversant 
in scripture, a practise!* of devotion, one who hath notoriously read tha 
Y edas, and a student of theology.” 


33. 
Illustration 


In these quotations, from the expressions — “ having through 
gold made his own”— “ by the gift of wealth, fcc” — 
authority for the purchase, [of a daughter] is manifest. 


34. An indication of the daughter made, is found in the Hari- 
Tr r . f banga* where the offspring of Sum is enumerated. 
daughter' , mad&. a [The author] having thus premised, — f< Ten males 
were begotten by Sura on the chief queen, the daugh- 
ter of Bhoja viz.— first Yasudeva the long-armed surnamed Anaka-Dun- 
clabhi &c.” f— then continuing,— c Next to him Deva-Bh%a was bom. 


* Or chapter of the Maha-bharata, on the lineage of kings, 

f It is related that at the birth of Yasudeva, the drams o£ Iadra, spontaneously 
■played, whence the name A'aftka-duudabhi, these words signify : in order, a small and 
krge kettledrum. ' 

cS 
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Illustration, 


then Bcva-Smvah then Anavrishii, Kanavaka and Vatsavfjna : after 
these Grinjoiua, Syama, Samika, Gandusha — and .of him were five 
daughters — and ; having thus enumerated the five — “ Prithu-kirtti 
PrithS, and also SrutadevS, Sruta-srava, Baj^dhidevi, likewise.^ These 
five were mothers of warriors" — subjoins—" Kimti made PxitM his 
daughter : Pfmda married her : on whom was procreated by the god of 
justice the king Yudhishtira well versed in morality." 

§5. In this quotation since by the verb ; made/ the act of an 
agent even shewn : the female [the object] is a 
daughter made [kritrimS]. 

38. Also in the Padma-pur^pa, in the part treating on the Bhau- 
Another mdi- ma-vrata. or fast in honor of the planet Mars. “ For- 
cation of the merly there was Sunandika, a Brahmana thoroughly 
daughter made. read in the Vedas : his wife . Sunandikfi was barren; 
but extremely anxious [for issue], No offspring was born to him : 
from continuing barren, [premature] old age came on. Himself' having 
taken her [in adoption], — Sugiia who was the child of another, beauti- 
ful in form and bom in the family of a Brahmana was educated hy 
him : and that Bnthmani, also cherished her in her house as her 
daughter : and she was given in marriage to the Br&hmana Somegvara 
who then according to the form declared in the Vedas married her, &c. 

■ 87 . Here the specification of— a himself having taken —indicates 
ai3L distance of a daughter made : and the constrution 
—was educated " by himself” — is not accurate : for as 
the agent to the verbs 4 taking’ and 4 educating’ is the same— as shewn 
by the past participle 4 having taken’— it is established that the act of 
educating is by himself, 

38. An indication of the daughter self-given must be searched. 

for in the other Puranas : One the daughter deserted 
occurs in this passage from, the first Parban of the 
Mahi-bharata, reciting the conversation between 
Dushmanta and 9&kuntala. That hermit begot </akun- 
taM on Memik& Menuka having deserted that infant 
bom on the bank of the M£lini river, on the delight- 
ful table-land of Hiniavat after havfng performed the necessary rites 
at that river repaired thence quickly to the assembly of Indra, The 
birds having seen that infant sleeping in the forest uninhabited by 
men and abounding in lions and tigers surrounded it on all sides with 
a view that the voracious devourers of flesh might not hurt the child. 
The birds then guarded on all sides there, the daughter of MemikA' ; 


# A daughter self 
given indicated in 
other Puranas.; 
one of the daugh- 
ter deserted ad- 
duced. 


ANNOTATIONS. 

V37* And the construction, — 4 was educated by himself.’ — ] The original recites,— 
qeaa-aiiya-syasata-iata-Suglia ...... grihitva-poshita-svayam. 5 — The author, wishes to shew 

that the extract quoted exhibits an instance of an adoptive daughter, of the description 
technically called, made by the man 1 himself. 5 * —For this purpose, he construes 
‘svayarn^ (himself), with the past participle 5 grihitva 5 (having taken) : not directly with 
* poshita* (educated); which latter construction, is in fact less accurate, as the agent to 
'poshitd’ (educated) must, be the, same, as that to the past participle ‘grihitvA*. 
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and I (going to sip water) saw her sleeping surrounded in the beauti- 
ful uninhabited forest by birds. Having^ brought her thence I adopted, 
her as my daughter. The mater of the body, the bestower of life/a-ncl 
he whose food is eaten these three in order are declared to be fathers 
in holy ordinance — Since she was surrounded in the desert forest by 
birds her name also was in consequence fixed by me Caknntala* Thus 
recognize, oh ! Brahmana my daughter Qakuntalfi”— Being asked this 
he declared to the great saint to be my birth. Do you oh Lord of men 
regard me as the daughter of Kanva, I consider Kanva. as my father ; 
I know not my real father."’ 

39. Here, from the use of the expression — “ having deserted”— 
authority for the deserted or discarded daughter is 
. Illustration. obvious. Hence, it is easy to establish authority for 
And conclusion. eac | 1? by instances appropriate to each respectively. 
It is useless to. enlarge. 


SECTION VIII. 

On the mourning, and so forth, of or for, Hie adopted son. 


There is no re- 
ciprocity of un- 
cleanness in the 
case of the adopt- 
ed son, in the 
family of the na- 
tural father, on ac- 
count of a text of 
Mann. 


I. Next uncleanness [on occasions of birth, and 
death] in respect to the adopted son, is determined. 
That is not reciprocal, in the family of the natural 
father, on account of the text of Maim. “A given 
son, must never claim, the family and the estate of 
his natural father. The funeral oblation follows the 
family and estate : but of him. who has given away 
his son, the obsequies fail." 


2, The terms * funeral oblation’ and f obsequies’ in this text are 
In which the Elusive of every observance in honour of manes, un- 
terms ‘funeral ob- cleanness and so forth ; for the exclusion of the family 
laticn/ and e oh- and estate, which are the cause of presenting the lime- 
sequies , 5 denote ral oblation and so forth is mentioned : and it is a 
eve^ aU other oh res trictive condition that uncleamiess which is spiritual, 
sJvl'LJ? m v °~ precede the presenting the funeral oblation, and so 
forth, in honour of the dead. 


3. And hence, the funeral oblation being barred, the exclusion of 
uncleanness is even implied ; for by well considering 
such passages as the following the concomitancy of the 
funeral oblation and uncleanness appears.-— “ Whether 
one of the same family, or one not belonging to the 
family; whether a male or female; whoever, on the first 
day, presents the funeral cake, should complete the 


Authorities, 
shewing the con- 
comitaney of un- 
cleanness, and the 
funeral oblation, 
cited. 

Conclusion. 


rites, till 'the tenth : and so also, it is not well for those 
who previously receive any thing from the performer 


formed from ‘Q&kuuta & bird, and the root e h 9 take ■ &&■ 
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of these rites/ 5 *’ — ■“ Whilst the uncleanness lasts, a libation of water, 
and one funeral cake ”f— therefore, there is no reciprocal iincleanness, 
and the like, between the adopted son and his natural father, and the 
rest, 

4 As for the text,— “ Impurity (aghan) arising from seminal 
Am conclusion connection, also continues three day s”t— that is over- 
from a passage ruled by this passage; “But of him who has given, 
cited, that mi- away his son, the obsequies fail for, it applies to 
cleanness # mutu- instances other than that of the adopted son. Besides, 
ally obtains be- s j uce appears that family and alliance by oblation 
son and Ms^atural of food are collectively the cause of impurity, the 
father, and the libation of water, and so forth ; should one of these 
rest, obviated. essentials be wanting, impurity and the rest, occasion- 
ed (partly) by it, does not exist. 

5. Accordingly Sankha and Likhita. “ The connection as sapinda 
A text of Sank- from family, must be recognized, as extending to the 

loan'd Likhita seventh degree : and the funeral cake, and the gift of 
confirmatory. water, purity and impurity, are consequent to it.” 

6. On the death of the son given, and the rest, the uncleanness 

of the adoptive father, and others, endures for three 
On the death of eights. This Vrhaspati declares : — “Wives, having 

uncletnneif the m f , and children by the wife of another, 

adopter, lasts being dead: the best of the regenerate, having bathed, 
three days as are purified.”— And this rule for uncleanness, applies 
shewn by. e to him only, to whom, the relation of wife or son, 

vrhaspati, refers. 

7. M&iehi separately propounds [the uncleanness] of sapindas of 
Marichi pro- ^ ie father, connected within the third degree. “On 

pounds theimpuri- occasions of birth and death likewise, [the period of 
ty of the kinsmen impurity,] for the first, and second [husband,] is three 
of the lather. nights : where the impurity of the father, endures three 

nights, that of the Sapindas lasts one day.” 

S. Although, no impurity of the adopter, by acceptance of sons 
Impurity from £p ven an ^ *est, (who are already born,) as arising 
birth propounded, from their birth obtains: still, undeaxmess is incurred 
from the birth of their offspring. — But, on account of 
the birth of the son of the twice married woman, m his own house, 

■ uncleanness on that occasion is fit.- — Thus, is impurity from birth shewn. 

TJnclcanness, 9, This however regards sons of equal class, only — ■ 
xvhe/e^tli pIa< \! Accordingly the Brahma-purfina ; — “ Excepting the 
equality of 6 class* legitimate son, on the death and birth of the son of 
as shewn by a pas* ' the wife, and the rest, always in every tribe, the mv 
sage of the Brab- .. purity of those equal by class, endures three nights.—-* 
ma-purana. This is a settled point/ 5 


* tTiiplya-parlsikk. 


$ YajHayalkya, 


• f Yislgpi. 



625 


B ATT AKA-MI M/J NS A'\ SEC. Till, 

Explanation of 10, f Always’ — -that is,- — every time subsequent 

? ahrap- therein. to investiture of the characteristic thread, 
occurring. 

11. [Prajapati also] * Wives- having taken to another, and chil- 

A text coiiiV dren V tlie wife °f another [being dead':] those of 
mstory Steel.. * the same general family, are purified by '‘ablution : 

after three days at least, one versed iri the divine 
truth, 

12, Although, [it may be alleged, that] on the death of the adopt- 
1 1* e unde&r- er > the uncleanness of the adopted son. for ten days, is 

ncssof the disciple n °t fit, since the [general] relation of sapinda and con- 
fer tea days on the nection by identity of family, associated together, are 
death of hi^Guru* wanting [in him] ; and no special rule in that respect, 
Mlrichf 131 ^ 6 ^ ^ P resen ^ f°und : still, by the following passage of 

M£richi, uncleanness for ten days is propounded, for 
the purpose of the disciple’s performing the necessary rites, in honour 
of his deceased f Guru/ “The disciple of a deceased ‘Guru/ performing 
uninterruptedly for ten days, with food for manes, the obsequies for a 
father, is purified.” 

IS. Here the term tf Gum 5 represents the preceptor, and other 
Whose term sll P er ^ or \ and such venerable superiority, obtains, in 
'Gum* is iUustra- the individual in question [the adopter], on account of 
live of the adopter, his performing the rite of investiture, and so forth. — ■ 
Consequent Therefore, in case of the adopter having performed the 
conclusion. initiatory rites of the adopted, the impurity of the latter 

endures for ten claj^s ; if this be not the case, for three nights only : on 
account of the text before cited. — (§ 9). 

II. So on the death of a sapipda of the adopter, related within 
His unclean- the third degree, the uncleanness of the adopted son, 
ness for a sapinda is for one day : for, the text in question of M&rfclii recites, 
of the adopter. — " that of the sapindas for one clay.” 

15. On the death of one connected by an oblation of water, and 
one belonging to the same general family, ablution only 
Eor a distant is necessary ; on account of the text of Prajapati, before 
kinsman. cited (v. § ii.) “Wives having taken to another, and 

children by the wile of another, being dead, those of the same general 
family are purified by ablution, &e” 
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SECTION IX. 

On the funeral obsequies to be performed by the adopted son , 


X. Next- the funeral rites, performed by the adopted son, are des- 
. , eribed. On this subject, Jatfikorn a says :■ — “ Annually 
on the^Sect^of the son of the wife, and legitimate son perform 
the obsequies, 5 to [obsequies] according to the parvana form : the other 
be performed by ten sons, should perform the rite dedicated to a single 
the adopted son, ancestor ”* 

2. ‘ Annually’ — from this general mode of expression, although, 
the monthly (amavasya) and other periodical funeral 
The^ term * an- repasts t be inferrible ; that only on the anniversary of 
him meaiislke fu- the day of death is meant. For, the terms — ■“ the auni- 
neral repast on the versary of the day of death”* — are expressly used in 
anniversary of the this text of Par%ara. “f A funeral repast,] by the legi- 
day of death, as timate son, for a father, who has departed this life, on. 
?£? e f al p , ma all occasions is in honour of three ancestors, that by 
ex o araqara, ^ 10ge 0 £ a different general family (aneka-gotra), is the 
rite consecrated to a single person, on the anniversary of the day of 
. death.” 

8. The expression— those of a different general family' (aneka- 
The term f aneka- gotra) — -in this text does not intend the maternal 
got-ra,’ use d by grand-father, and the rest : for, its construction as in- 
whom, refers to tending a secondary son, as contrasted with the legiti- 
the secondary ma te son, is proper, — from its proximity in the same 
kin men oathe sen fence with the terms 'father' and -'legitimate son.’: 
mother’s side: for fob otherwise [no contradistinction between the legiti- 
whom a single rite mate and secondary sons being meant,] if the meaning 
is not restricted. intended, be conveyed by merely . declaring that, [a 
funeral repast,] in honour of three ancestors, must be performed by the 
son, on the anniversary of the day of the father's death, it would follow, 
that the specification of the term legitimate were impertinent, — Nor is 
there any restrictive rule that on the anniversary of the day of death,, 
merely the rite consecrated to a single person takes place for the 
maternal grandfather and the rest. 


ANNOTATIONS. 

: 3. Nor is there any restrictive rule] If it is contended, that the term “aneka- 
gotra’’ (which occurs in Paraeara’s text in the genitive case plural,) intends the mater- 
nal kinsmen this expression must be construed as designating the object and not the 
agent of the ceremony— Accordingly the translation will be <£ that, for those &cJ ! and 
not,— "that, by those, &c. M . 


* P° r explanation of the rites referred to V. Supra, Section IY. § 7& 
t Y. Note to the same. 
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4„ Accordingly MSrfclu says.— « Ccauuencing -with the father of 
As appears from th ° “°* her ’ threc ; f’ 6 consider! maternal grand-sires 
MariciiL — Bet uie sons 01 oaugniers penorra for these, funeral 

oblations, as for the father/' 

5. By ordaining, in this text, funeral oblations in honour of three 
m one text, ex- - matemal gn*nd-sires, the parvana or double rite only, 

pressly^ provides * s inferred,- — -From the expression—* as for the father,” 
for a" pa r v an a — an option, of performing, for the maternal grand-sires 
rite, in honor of also, obsequies in the form of par van a, or ekodishta, is 
maternal gran a- 110 £ obtained ; for, the sentence in question, is meant 
to enjoin, the absolute necessity for the performance of 
obsequies, in honour of the maternal grandfather. 

6. Besides, why should not also the term £ yearly' in the follow- 
An opponent’s 3n §T text, like the word £ annually’ [in Jitukarna’s text 

argument antiei- (§ 1.) — supposing this word, there occurring, to have 
paled. such import,] intend the m&gha, and other periodical 

funeral repasts. “Excepting the first sixteen funeral repasts, with 
rites performed with fire included, — and the yearly obsequies. — -at the 
remaining funeral repasts, let six cakes be presented : this is a settled 
rule," 

7* Should it be objected, that this would be an intended conse- 

, f , queues : it is wrong, for it would follow, that the son 
■ L ‘ i " r ' ' given and the rest, at the different periodical funeral 
repasts would perform an ekodishta rite. Now this is not meant 
by any one. For, if the term comprehend any funeral repasts in 
general, other funeral repasts, (as must be understood from the term 
* remaining’) not existing, any exception would be impossible. 

8. Therefore this is the accurate exposition of the law,— that, on 
~ , . the anniversary of the day of death, in honour of the 

father and mother, a pSrvana funeral repast only should 
be performed by the legitimate son : by the others (the son given and 
the rest), merely one consecrated to a single ancestor. To enlarge would 
be useless. 


tra 
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I. Tlie.ii 

Yasishtha pro- 
pounds the suc- 
cession of tlx e 
adopted son. 

. . 2. Thus 

Conclusion, 


1. Shares a 
Sect, v, para. 40. 


SECTION X. 


On the succession of the adopted son . 


iheritanee of the adopted son is now propounded.— On 
that subject, Vasishtha says : — ■“ When a son lias been 
adopted, if a legitimate son, be afterwards born, the 
given son shares a fourth part 5 —On the default of him 
he is entitled to the whole. 


is the Dattaka-Mimans^, compiled by the fortunate 
Nanda Pandiia, the son of the fortunate Rama Pandita, 
lord of virtue, completed. 


ANNOTATIONS. 

fourth part,] is A quarter-share, not m entire share” v. Supra, 



TIAKA-CHAKI:' 


. 1 ,; i Xx ~i. 


A TREATISE ON ADOPTION 


BY DEYANDA-BHATTA. 


SECTION :i 


Reason of adoption — Who may detcrbtioji- of son— ^ 

How to be sdeded—Preferenoe to be given to a brothers son — 

The gift by whom to be made. 

1. By the favour of Chaiidiikahi;^ the Dattaka-CLaadrik^ the 
Ti tie of fch c dispeller of the doubt arising from what was not pro 

worL pounded in the Clui.udri.k4f is compiled, 

2. Every rule relative to the adopted son, ordained for the kali 

jf . l - age, which was not discussed by me, in the Chandrik.4, 

^cloptkyii " eCt ' 3 hi treating on the eighteen topics- of litigation, pro- 

pounded in the texts of Maim, and other saints, is 
fully and specially expounded here. 

S. On this subject Maim says : •* A son of any description must 
On which are anxiously adopted, by a man destitute of male issue, 

e i t « cl t e ic t s of for the sake of the funeral cake, water and sol cum rites ; 
Maim, and for the celebrity of his name/ 5 — AfcriL w By a man. 

■ A * irit destitute of male issue only, must the substitute for a 

son of some one description, always be curious!-.' adopt ed ;; for the sake, 
of the funeral cake, water and solemn ruesfVri/’ 

4. £t By a man destitute of male issue f that is, — by one to whom 
Explanation of no son may have been born. : or whose son may have 
“destitute of male died ; for, a,, text of C&imaka. expresses ; One destitute 
issue of a son, or one whose son may have died, ha ving fasted 


r Smriti-Ciinudrika, a celebrated treathe on judicature. 
(V) Sec 3 j£cCc L A, Ca. 
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5, Therefore, alt.hon.gh by the production of a son, the exemption 
from debt, deduced from the text of Manu subjoined, 
Conclusion, nia ,j have taken place ; still on the death of such son, 
i herefrom* for the sake of funeral rites the affiliation of another 

son is indispensable. “ By the eldest, at the moment of birth a man 
becomes father of male issue, and absolved also from debt to his pro- 
genitors. He therefore is entitled to take the estate.”* 


6. The term ‘male issue/ (putra) here used, is illustrative of the 
grandson, and great-grandson; for these equally pre- 
sent oblations of food, and preserve the line. Other- 
wise, it would follow that the adoption of a son, by 
one whose son had died, notwithstanding the exis- 
tence- of a grandson, were without reason. It therefore results that 
one only destitute of a grandson and great-grandson may adopt, 

7, It must not be argued, that from the qualities of being male 


Male issue’ is 
inclusive of grand- 
son and great- 
grandson 


and singular, being attributed to the adopting party, 
by the expression “ a man destitute of male issue,”, 
something definite is meant : therefore the same per- 
son must not be adopted' by two individuals nor any 
son by women. For the adoption of the Dvyamuslr- 
yayaria or son of two fathers by two persons will be 
presently declared ; [and] women with the sanction 
of their husbands are competent to adopt : as Yasishtha shews : Let 
not a woman either give or receive a son in adoption : unless with the 
assent of her husband.” 


Hotting defi- 
nite is meant, by 
the mention of the 
adopting party in 
the singular num- 
ber, and mascu- 
line gender. 


^ There am eleven 
descriptions of 
substitutes fora 
son, as is shewn 
by Manu. 

Ynhaspall. 


8. “ A substitute.” Now such is of eleven descriptions, the son of 
the wife and the rest. Thus Manu [ordains] : <c Sages 
declare these eleven sons (the son of the wife and the 
rest) as specified to be substitutes for the real legiti- 
mate son ; for the sake of preventing a failure of obse- 
quies.” . Vrili&spati also. <c Of the thirteen sons who 
have been enumerated, by Manu in their order, the le- 
gitimate son and appointed daughter are the cause of lineage. As oil 
is substituted by the virtuous for liquid butter : so are eleven sons by 
adoption substituted for the legitimate son and appointed daughter” 

9. Of these however in the present age, all are not recognized. 

The given son ^ or a ^ ex ^' incites f Sons of many descriptions who 

lathe present age were made by ancient saints cannot now be adopted 
however only can by men, — by reason of their deficiency of power ;’f and 
he adopted. against those other than the son given., being substi- 
tutes* there is a prohibition in a passsge of law wherein after having; 


ANNOTATIONS. 

■ 9, t In a passage of law.] This passage which is frequently cited, is attributed to 
the Adity a-purana/ and in its complete state is thus—' “ The adoption, as sons of those, 
oilier than the legitimate son, and son given; — the procreation of issue by a brother-in- 
law p— the assuming the state of an anchoret ; —these rules sages pronounce to be 
avoided in the kali age.” ' 

* M/m 9, 100, 


f Vrhasputb 
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been premised,—" The adoption, as sons of those other than the legi- 
timate son and son given,”— it is subjoined, — “ These rules sages pro- 
nounce to be avoided in the kali age.” 

10. The rules relative to the adopted son are now propounded. On 
links relative in tMs sub J ec ^ Q&unaka ordains,— -The adoption of a son 

the selection of ky an y Bramnana must be made from amongst sapin- 
the adopted son das, or kinsmen connected by an oblation of food *: or 
laid d o w a by on failure of these, an * asapinda’ or one not so connect- 
faunaka. ed ; otherwise let him not adopt,’' 

11, Here since it is mentioned generally, from, amongst *' sapinfaci 
it is meant from such bo th of the same or & diiie:\vm 
general family : and, accordingly on default of a ■ ?a- 
pinda 5 kinsman, one belonging to the same general fami- 
ly and failing this latter, a person even of a different 
general family are to be adopted. Chkala declares 
this. *' Let one of a regenerate tribe destitute of male 
issue on that account adopt as a son the offspring of 
of a; ‘ sapipda* relation particularly : or also next to 
him one born in the same general family. If such 
exist not, let him adopt one born in another family : 
except a daughter s son, and a sister's son, and the son 
sister.” 

12. w Otherwise let him not adopt.” By this, a 
given son being- — other than a Bralimana, — a Kshatriya 
and so forth — in short of a different class is excluded* 
This Mann declares. “ Be is called a son given, whom 
his father, or mother affectionately give as a- son, being 
alike and in a time of distress, confirming the gift with 
water.” 

13. In a time of distress.”] The adopter being 
destitute of male issue. — “ Alike”] belonging to ike- 
same class. 

14. “ Alike not by tribe, but by qualities suitable to the family. 

A conflicting Accordingly, a Kshatriya, or a person of any other 
gloss by Medki- inferior class may be the given son of a Br&hmanaT 
inhi, reconciled. As for this interpretation by MedkStithi ; it is thus 
reconciled. Where, there may be no real legitimate son, although as 
being inferior in class, the Kshatriya and the rest are not entitled to 
present the oblation of food and water : still their filial relation may 
be legally established by reason of their being beneficial in perpetuat- 
ing the name and the like : but as they are- beneficial in a small 
degree, they only receive maintenance. 

15* KatySyam declares this: “ If they be of a different class, 

, they are entitled to food and raiment only Qaunaka 

fimS^auS als °- “K one ° f a difterent class should however in 
also. any case have oeen adopted, as a sod, he should not 


Who intimates 
that he may be of 
the same, or a 
different general 
family. 

Eat a ‘sapinda 3 
of the same gene- 
ra! family is more- 
eligible. 

A passage from 
Cakala is confir- 
matory. 

of the mothers 

Close of the 
passage of Qakala 
shews that the 
adopted son must 
be of the same 
elass : as is de- 
elared by Mann. 

Term used by 
Mann explained. 
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vAl-n 

X ttsJLu. 


make him the participator of a share : this is the doc- 
trine of Cauimka also.” — 3y Yajuavalbya also it is 
declared that one of the same class presents the funeral cake and 
participates iu a -share- : but the liiiai relation of one of a different class 
is not "denied ;• — and Yaska explicitly declares this: “ A person of 
the same class must 
oblations and takes the .estate ; on delimit of him, one different in 
cL/ry. who is regarded merely as prolonging the line. He receives foo r1 
and ndihent ont 

18, In fun:, the consn-nnion of the word "alike" (sadri§a) in 

T . . i - +,-\\r4‘ ,'\l 2 *0 : rt '■) ~."J /"V-.l 7 ■ 

■ Conclusion. 


The exception 
from adoption of 
the sons of a sis- 
ter, and a daugh- 
ter in § 29, re- 
fers to the supe- 
rior tribes, as is 
shewn by 9 au *” 
naka. 


'and Yaska 

i adopted as a son. Such a 
•.tea cue .estate ; on default of him. 

■vi'ded merely as prolonging the line, 
r from Lie person succeeding to the estate.” 
t, the cor,v;r-.r.;-.ion of tin 

hhc ii: f s text (§ 12), as signifying, — ox the same chass- 
is only proper ; for elsewhere the participating as an 
heir of such adopted son is shewn. : and the participating in the- in- 
heritance of one unequal In class is impossible. 

17. “ Except r,- daughter’s son and a sister’s son,” This prohibi- 
tion against the daughter’s son and sister’s son refers 
to those other than yudras. Accordingly Qaunaka. 
“ Of Ksh&triyas in their own class positively, and [on 
default of a sapinda kinsman] even, in the general 
family, following the same primitive spiritual, guide 
(Guru). Of Yai$yas. from amongst those of the Vahjya 
class : of Qudras from amongst those of the Chdra class : 
of all and the tribes likewise in | their own] classes 

only and not otherwise. But a daughter’s son and a sister s son are 
affiliated by Cudras. For the three superior tribes, a, sister’s son is no 
where [mentioned as] a son.” 

18. " Even in. the general family, following the same primitive 
spiritual guide.” Since there are no distinct and 
peculiar general families of [primitive] Kshatriyas, the 
general family following the same primitive spiritual 
guide is specified ; for it is declared in the passage 
subjoined, that one of the tribe in question partici- 
pates in such general finally. . “ Hey specifies the general families of 
Kshatriyas, and Vanyas, as distinguished by following the same pri- 
mitive spiritual guide;’" 

19. “In [their own] classes only not otherwise.” 
This is a rest * 
one of a differ* 

yana- before cited would be contradicted, 

20. In respect however to this subject [it is to be observed, that] 
k brothers son. where a brother’s son may exist amongst near kinsmen, 
he only is to be adopted. This Mann ordains. “ If one 
among brothers of the whole blood be, possessed of 
male issue, Manu pronounces that they all are fathers 
of the same by means of that son.” Vrishaspati [also.] 
a If there are several brothers, the sons of one man by 
the same mother, on a son being bom to one even of 


is In the gene- 
ral family folio 'vy- 
ing, &c why in- 
troduced by £)au- 
naka. 


Import of the 
phrase. u 1 a [their 
own] classes only. 


if capable of being- 
adopted, must be 
first; . selected in 
preference to 
other kinsmen ; as 
declared by Manu. 

Ydkaspati 


* V* notes to sect II* § 76 and 79. D. M* 
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tli eiiij all ol them aro decnvccdto Ih* hitiKS'S of male issue.' 5 Tinder these 
two texts, if^ a brotliers son is in any manner capable of being a sub*” 
statute, it is inferred that another is not to be adopted. 

21. * Offspring must be produced : this precept is peremptory : in 
Argument that some manner or another it must be complied with”* 
thoughunai-pted, Since the representation of the filial relation here 
aneplv-pv, would [contemplated] obtains in the brother’s son; the 
bear filail reunion effects thereof, viz., the oblation of the funeral cake, 
i ’° hi6 anelc ' libation of water and the like, and exemption from 
exclusion from heaven would be accomplished [by his exhumer] : hence 
there can be no occasion to proceed in the re-attainment of the same; 
consequently a brothers son though unadopted is filially related ; in 
conformity with this text of Vriliat Paracara. f; Let the nephew of a 
paternal uncle destitute of male issue be his son ; he only should 
perform his obsequies of' the funeral repast and of oblations of food 
and of water.” Hence, a brother's son existing, no affiliation [of him 
or another j as a son given, and so forth takes place.” 


99 


This is not to be argued : 


Pointed. 


for although, by reason of the 
nephew’s possessing the representation of the filial re- 
lation. he may be the means of 'procuring exemption 
from exclusion from heaven and so forth : still, as the celebration of 
name and the due perpetuation of lineage would not be attained, — ■■ 
for the sake of the same, the constituting him [an adopted son, | is 
indispensable. Besides the two texts in question do not prohibit,, 
where a brother’s son may exist, the constituting [him or another] a 
son given and so forth : but indicate [as inherent in a nephew] the 
virtue of a son consisting in the capacity to perform the funeral repast 
and so forth. — .For otherwise a contradiction of the rule for the pro- 
duction of a kshetraja son, notwithstanding a brother’s son may exist 
would follow ; and since by the text subjoined, the resemblance of a 
son’s son obtains in a daughter’s son, according to the reasoning recit- 
ed, the non-adoption of a son given, and the rest where a daughters 
son also might exist would result. “ By that male child, whom a 
daughter whether formally appointed or not, shall produce from a 
husband of a equal class, the maternal grandfather becomes the grand- 
sire of a son’s son : let that son give the funeral oblation, and possess 
the inheritance.”*!* 


ANNOTATIONS. 

S3. Besides the two texts in question do not prohibit, &c.j If fhe texts of Mann 
and Yahasnati oiled in § 19 were prohibitory of the affiliation of an adopt* d son where 
a nephew existed, it would be inferrible that such nephew without adoption bore filial 
rekrion to his ancle. — The author does not menu to imply that, to e nephew has not a 
preferable right io be adopted, supposing Iris affiliation not. barred by any legel ioa pedi- 
ment. 


* This passage is assumed to be a quotation. It is almost identical with apor* 
lion of a passage from Mcdh&lithi, eked in sect. I. § 0-0, LK M- 

y .Mann 9, iSJflb 
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23. But, if where even a brother’s son may exist, the constituting 
[him or another] a son given and so forth be legal ’; 
then, though in the texts subjoined, the resemblance 
of the virtue of a son is shewn to obtain in the son of 
a rival wife, where even such son existed, the affilia- 
tion of a son given and so forth by the step-mother 
might take place. — Y rihaspati. — “ The same rule is 
also ordained in respect to many wives, of the same 
person.” Mann, “If among all “ the wives of the 
same husband, one bring forth a male child, Mann has declared them 
all by means of that son to be mothers of male issue,” 


Argument of tbs 
opponent, that 
then by analogy, 
ths son of a rival 
■vrite would nos 
bear filial relation 
to bis childless 
st ep-moi.1 er, with- 
out adoption. 


24. 

Controverted. 


Should this be objected, it is wrong. In the same manner 
as where the curd, — which is the object contem- 
plated by the person proceeding to produce the grn- 
nious substance alluded to in the passage of the Vedas subjoined — is 
wanting, it is that substance which causes the individual to proceed 
therein and not the whey or serous part [incidentally produced] ; 
for that not being the object is of no use.— 4 He mixes coagulated 
milk (dadhi) in boiled milk; that is a curd of two milk whey 
(amiksha), — an oblation to the Yaisvadeva set of divinities, and whey 
for horses. 55 — Or — in the same maimer, as on the anniversary of the 
decease of a father, [who died during the first half of Acjvina de- 
nominated pitripaksha], the ceremonials of a parvana rite having been 
completed in honor of the father and other two paternal ancestors in 
ascent above him, — a parvana rite is not recommenced on account of 
the funeral repast in honour of the maternal grandfather and other 
two male ancestors [on the mother’s side] ; for the commencement 'of 
the same depends on the funeral repast in honour of the paternal 


ANNOTATIONS. 

24. la the same manner as where the curd, &e. &e. Reference is ]> ere made to 
the 9th topic of the first Chapter, 4th Book of the Mimansa of Jaimmi. This is detail* 
ed in a note to § 2-4. sect. YL XX M. — By mixing coagulated in boiled milk, the curd 
denominated ‘cimiksMV and whey are produced : where on the occasion of any sacra* 
ment, such curd is wauling, that is the object intended to be produced and causing 
the act of admixture ; not the whey, which is incidentally produced. In the same 
maimer the object and motive of any adoption by the wife, (which must be sanctioned 
by the husband,) are to create male issue to her husband, destitute of the same and 
not to herself ; though the filial relation of the adopted to her is incidentally pro- 
duced : consequently, where the husband has male issue, as the primary object of the 
act does not exist, the wife cannot adopt. 

Or, — in the same maimer, as on the anniversary of the decease, of a father, &c. &c. 
&c.] The nature of a Parvana rite here alluded to is explained in a note to § 72, 
section IV. XX M. During the first half, the month Asvina, (denominated in consequence 
pitri-paksha,) Parvana rites are celebrated ; whereas the same solemnities observed hi 
honour of paternal ancestors are observed in honour of maternal — But it is ordained, 
that^ where the father may have died during this fortnight on the anniversary of the day 
of Ms death, instead of the usual eko-dishta or rite dedicated to him alone, the same 
ceremonials of a Parvana rite shall he performed as would have been celebrated in 
honour of the father, and his own ancestors, — had the anniversary of his decease not 
■Men within this fortnight : but a Paivana rite shall not be commenced for the sake of 
the solemnities which, on this, supposition would have been, observed in- honour of the 
three maternal ancestors : for the commencement of these is held to be subordinate to 3 
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ancestors, [which in this instance would have been already com- 
pleted] : — So also in the case in question, the affiliation of a ‘son bv 
■woman proceeding legally, with the sanction of her husband, to consti- 
tute for him male issue, only takes place where no son of that person 
may exist. But, if he have any, although she may be destitute of the 
same, such adoption does not obtain ; for to proceed therein would be 
unproductive- of the object. 

.23. In that case she would not be exempted, from exclusion 
Objection 0 b- ^' om heaven. In anticipation of this objection, the 
-dated. " two texts of Manu, and Vrihaspati, : by propounding 

the existence of filial relation, in the son of a rival 
wife, [to his step-mother,] provide for her exemption, from exclusion 
from heaven, and the performance for her funeral obsequies ; for, 
except the offspring of her husband, she can have no other. 


26. 


General conclu- 
sion, that a son 
of a rival wife, 
unadopted, is fili- 
ally related to his 
step-mother : but 
not so, a nephew 
to his uncle. 


as a son given 
ence. 


Since, [a wife] can have no other offspring, hut the issue of 
her husband, the son hi question even preserves her 
lineage- Therefore, where, the son of a rival wife 
exists i as the whole benefit even of a son is attained, 
no affiliation, [by the step-mother, of him or another,] 
as a son given and so forth, takes place. — But as the 
capacity of prolonging lineage, does not obtain in a 
brother’s son, although such son may exist ; [be, or 
if any impediment exist, another,] must be affiliated, 
and so forth : there is in this respect a material differ- 


Objection, that 
the gift in adop- 
tion, of an only 
son, being forbid- 
den, the adoption 
of a nephew, who 
is an only son, 
could not take 
place. 


27. But if, ft brother’s son existing, the affiliation 
of him only is indispensable ; where there may he 
only one brother's son, in that case the adoption 
cannot take place; on account of the text of Vasisktha, 
which recites , — ■“ An only son let no man give, or 
accept.— For he is destined to prolong the line of his 
ancestors” 


ANNOTATIONS. 


and to depend on the same boleinuities in honour of the paternal ancestors, which would 
have already been especially performed. Or. in other words, the main object of per- 
forming a real Parvana rite, is the celebration of solemnities in honour of the paternal 
ancestors : in the case propounded, these vbould have already been performed : there' 
fore the main object being wanting, a Parvana rite is not commenced on account of the 
soleminities which, {had*a real. Parvana rite taken place) would have been observed in 
honour of the maternal ancestors. In the same manner, the main object of any adoption 
by a wife, is to create male issue, to her husband having none ; but where he may 
have such issue, although she may have no son, she cannot adopt; for the primary object 
and motive would be wanting. — The translator has deemed it incumbent on v Mm to 
attempt illustrations of the analogy alleged by the author to exist between the: two 
oases cited, and iho one proposed : this has been done in this and the preceding, noibl 
The analogy however h far from being obvious from the terms of the text 



§86 . . HINDU' LAW-BOOK!*.'. 

28, Should this be alleged, it Is not accurate. For, the text in 
. , question, is applicable to a case, other than that of the 
Hie prohibition B^SmushySyaiia, or son of two iatnors. — in. ine ease 
does not refer to of the Dvyamushy&yana, the extinction of lineage, 
the sou of two contemplated in the clause of the text, containing the 
fathers. reason, would not take place; and an indication 

found in the Puranas, as to the affiliation, by Vela! a, of the son as 
[his brother] Bhairava. Thus — -“Accordingly he, (Bhairava) at some 
time copulated with Urv&si, a celestial nymph, and procreated on her 
a son named Suvesa. Tetala also affiliated him, as his son ; and in- 
consequence by means of this son, both attained heavenly' salvation 


A iv: an oi>] v 
having several ? ontc 
sons, m ay give bavin 
one, as is deciar- made. 
€Ci. by Can oak a. 1 - s a an 


29, In answer to the question — by whom is 


VV iioie espres- 


son to he given \ Qaunaka declares. “ By no man, 
having an only son is the gift of a son to be ever 
made. By a man having several sons, such gift is to 
he anxiously made.” 

SO. The author apprehending an extinction of 


S’C''’! Several S.LZ v.tt/O'iv UL 4X< VJ.J.V, CTlyU .1. 

bars, the gift bv two sons says ; " by one having several sons.: 5 
one having only 
two sons. 


Wth tit?, sane- SI. But by a woman, the gift may be made- with 
flon * of her b us- her husband's sanction if he be ali ve ; or even -without 
band, a woman it if he be dead, have emigrated or entered a religious 
may give- her son, order.-- Accordingly Yasishtha. “Let not a woman 
wiihcutifitiie be e ^i ier give or receive a son unless with the assent of 

■‘vasSka. her hasbaml.” 


This assent of 32. Now, if there be no prohibition even there 
the lrasbaad is is assent : on account of the maxim ; “ The infcen- 


tbe woman is in- ilLe wnom ms iaimer or motuer gives is a son given, 
ched suggested —Also, iii another place ; “ deserted by his father and 
by Y&jnavalkya. mother or either of them/' 
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SECTION II 

The form for adoption — The moot eligible -period for selection- 
H'ide# ‘Under certain circw/iisianoes — The adopted son nva\, be 
•i •on of two nukera 


L Next Qaunaka propounds the form for ih-o adoption oi o son 
form fur “ I, CaiiAakri, now declare 'the best adoption : One 


:aCU?D!iOri. 

C'liiniiika. 




.fc awing no maie issue or wnose m<wo 
having fe.st.ed for a son :. — ?J 


ssue lias died. 


2* Adoption/] The form for adoption — Having lasted.] Having 
tv.’ *,■ observed a fast on the dav preceding the adoption. — 
V no ana Garttama na.s — iise impotent man or also 
one whose offspring has died/' 

§. i; Having given, two pieces cf cloth, a pair of* ear-rmgs s a tur- 
C:i«nal: 4 t con- ban, a. ring for the fore-finger to a priest religiously 
tided. disposed, a follower of Vishnu, and thoroughly read in 

the Vedas, Having venerated the king and virtuous Bra-amauas by 
a madhvLparkli^ (or prepared food consisting of honey, liquid butter 
arid curds//’ 


X&p!&r:aLiv)n. 


4. If the king "be at a distance, [lie should thus venerate] the 
chief of the village ; for a text recites : having invit- 
ed all kinsmen, and the chief of the village also/'*- 
Brahmanas.] The plurality meant by this word, is restricted to three 
on account of the argument, exemplified in the instance of the white 
partridges. — The venerating Brahman as is with, a view to their asking 
i tile child in adoption.] 


ANNOTATIONS. 


4. The argument exfimplifk-d by the instance of the white part-ridges.] Allusion 
is hs'Vft made to the Sih topic of the i i>r- chapier (Dutki) of the ilth Book (adhyaya) of 
tlie .Mfeiansji of Jawnini. A passage in the Vedas to This effect occurs. “ On the 
occasion of the saciiiiee of a horse, he should kill white parfevi<lp:es, for YumuiU (the qcd 
of sp.f;:;)/ 5 In :liC paid of the Aiim/msu mcnfoaicd, it is proposed, as a subject for 
di<q;foi-ic.:i ? whether, by the terra partridges* in die ’plural, any iutHiniic ncmbi-T ex- 
ceeding two, is meant, or three only — The- opponent affirms, Unit my indefinite number, 
is mew.r, ; since pluraiky, is common to every number, exceeding 5 wo. The supporter 
of tne corn et opinion,, however, alleges : — 1st. That ^ the ordinance of law m queelh u, 
is fulfill -d by three.' — Scily. The number three, must necessarily be included, in ev. ry 
plural nv.nioer ; but- four, or oihnr snpc ior isumbe*-, is not Included in ihrre.— Stily: r t he 
number three, is the iirsi hi order of all plural ntnrfners. — 4 s lily. The sehci'ion of iliac 
numo'-r, is more eonretiienL-- 5ddy, The intent of the law, being accomplished by 
iiu^e, in destroying more than that ximnb^r., un offence would be Incurred —Hence* ' 
he argues, that three only are meant by the plural term, used in the ordinance cited. 


Gaisina. 


4 - 



638 


HINDU' LAW-BOOKS*. 


■turn e<: 


5. " Both a bunch of sixty-four stem, entirely of the kuga grass, 
, and. fuel of the palSga tree, — also haying collected 
yauiiAva Coe- |i uese articles : having earnestly invited kinsmen and 
relations : having entertained the kinsmen with food, 
and especially Brit’hmanas : having performed the rites, commencing 
with that of placing the consecrated fire, and ending with that of 
; purifying the liquid butter : having advanced before the giver let him 
/cause to be asked thus ; 4 give the boy. 3 — The giver being capable 
of the gift [should, give] to him with recitation of the five prayers, the 
initial words of the first of which are ye-yajffyena, &c” 

■ il ‘ Should give 3 is understood — f kinsmen 3 [the kinsmen of the 
„ , lather and mother. £ Relations 3 ] sapiridas. The in- 

xp.a*iar*ou. v ^; n g these is for the sake of witnessing. — Having 

entertained invited kinsmen, and BrShmanas previously appointed, 
and (on account of the eonj unction 4 and 3 ) invited relations. — This is 
the meaning. 

7, The same author continues.—" Having taken him by both 
, hands with the recitation of the prayer, commene- 

tirmed? a °° ing, — “ Devasya-tva, &c. having inaudibly repeated 

the mystical invocation, — ‘ angadange, &c. ; J having 
kissed the forehead of the child ; having adorned with clothes, and so 
forth, the boy bearing the reflection of a son.” 

Reflection of a son. 3 — The resemblance of a son,— or in other 
words, — the capability to have been begotten, by the 
adopter, through appointment, and so forth. 

9. The text continues. — " Accompanied with 

Text continued. and benedictory words, having 

. middle of the house ; having according to ordinance, 
offered a burnt offering of milk and curds (to each incantation,) with 
recitation of the mystical invocation ‘ yas-tv&-hrida 3 — the portion ., of 
the rik veda, commencing, ‘ tubhyam-agneh — and the five prayers of 
which the initial words of the first are ‘ Somo-dadat. 3 ” 


8 . 

Commentary. 


dancing songs 
seated him in the 


10. Yxiddha Gautama. — "Let him then cause, to be offered, as 
Vriddiia Gau- brings, an hundred oblations of milk, with 


tama. . 


prayer,* 


liquid butter, contemplating in his mind, as the object, 
the lord of created beings, with' recitation of the 
pr&ja-pate-na-tva-detam / 33 


11. Yasishtha.~" A person being about to adopt a son ' should 
■ Vasishtha take an unremote kinsman or .the near relation of a 

] kinsman ; having convened his kinsmen, and announc- 

ed his intention to the king and having offered a burnt offering, with 
recitation of the prayers . denominated 4 Vyfihriti/ in the middle of his 
dwelling:. But if a doubt arise let him set apart like a Qfidra one 
whose kindred- are remote. .For it is declared in the Yedas ; "many 
are saved by one. 3 , ’When .a son has been adopted,, if a legitimate son 
be afterwards born, the given son shares a fourth part ” 
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am 


welling’ j house — : A doubt:] it‘ from the great difference 
Commentanr. °* ^ ie country and language of one whose kinsmen 
are remote a doubt arise as to his lineage, disposition 
and so forth ; this being the ease till the ascertainment of these parti- 
culars let him not initiate such person.— On this point, a reason is as- 
signed, — ■“ many are saved, &c.” ‘ Many’] The father and other ancestors.” 

Form mast be IS- One of these forms is indispensable, 
observed. * 


14* in continuation Qaunaka says. " Let the "best of tin*, regene- 
Text of fau- r f^ e > to ^ ie of his ability bestow a gratuity on 

nakft ’continued." the officiating priest ; a king half even of' his domi- 
. nion ; next in order a V&igya three hundred pieces ; 
a Y&dra the whole even of his property : if indigent, to the extent of 
his means.” 


, 15. * Half Ms dominion,’] The produce for one year of half his 
P i dominion ; for a text of ‘Vriddha Gautama recites ; 
* ‘ " Let him proffer the profits arising from half his ; do- 

minion received in one year.” — According as he may be in a superior, 
middling or inferior condition [let a Vaigya give] three hundred 
pieces of gold, silver or copper respectively : on account of the text of 
Vriddha Gautama. “ Let him proffer three hundred pieces in gold or 
in silver or in copper according as his condition may be superior or 
otherwise.” * His whole property’] that is the acquisition by hire for 
one year. , , 

10. Baudhayana propounds a special rule for the followers of 
Band hay ana the Tittiri Veda.— “ We are about to explain the mode 
propounds a sped- forthe adoption of a son. One about to adopt pro- 
raie * dtices two pieces of cloth, a pair of ear-rings, a ring and 

a priest thoroughly read in the Vedas, a bunch of sixty-four stems of 
the kuga grass and fuel of the * purna* tree.* Then having invited 
kinsmen into the middle of the dwelling : and having made a repre- 
sentation to the king : having sat down by the direction of a Brfii- 
mana . in the assembly : having caused to be exclaimed auspicious day I 
benediction ! prosperity ! having : performed rites commencing with 
the recitation of the prayer — * yad-devay-jana’,— down to the placing 
the vessels for water : having advanced .before the giver, let him -thus 
. beg ; ‘ Give me this son 7 — The other replies £ I give’— He receives the 
child [and says;]* I receive thee forthe sake of religious duty.;. I 
adopt thee for offspring 7 - — Then having adorned him with the cloths, 
the ear-rings and ring : having performed the investiture and other 
ceremonials down to the kindling a flame of fire ; having dressed the 
. oblations, he offers a burnt offering after having recited the incantation 
in the first chapter of the [Yajnr] Veda commencing — “ yas-tvS-lnida- 
kirin^manymSna” — with recitation of the sacrificial prayer- — yasyai’- 
v&m-sukr ite-j Sta~ veda, — he offers a burnt offering. Next having 

performed the burnt sacraments, where the prayers denominated 
vyahriti are recited; and that designated * svishti-krit’ with other 
" ceremonials, -being completed, down to the bestowing an excellent cow 


* jtfuka Trondosa. 
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be presents the fee [saying: ; yours are] these two cloths, the ear-rmgs, 
and" the ring likewise;'' "But subsequently, if a real legitimate son is 
b^ r o , he |* the adooted son j ? succeeds do a ionrxn snare — so says jB&ug- 
bay?;aa/ J 

Tii« riiilu* of one 17. Incase, no form ao propounded, should he 

adopted^ V7*tlicnfc observed, it will be deceived, that tbs adopted son is 

fonm.wiU le ch- cn ^:;j e( ] t:0 assets, sufficient for bis marriage,* 
c:.;irea in me “ ' 

reque 1 . 


MVni:. pro- 
pounds, that tU; 
relation oi 1 1*3 


IS On the subject [of adoption,] Mann says, 
« A oi v (Bi sou must never claim the family and estate 
of lit? natural iUtlier. The funoml cake follows, the 
familv and estate : but of him who has given a wav 


given son 
family o 
natiirai 

t0 ibmily and estat-3 : 

t V( ; his son, the ofosequie 

ceases. 


19. 

It is dec hired ty Uiis, tiv 


ct-ion -oi ms 
t of tbs son 


filial relation from gift alone, the property of tbs son 
, A* 1 ® teXj ~ x ~ griven in the estate of the giver ceases : and his relation 
?iaiue * to the family of that person is annulled. 

,20, And accordingly, since extinction of relation to the family 
r 0 f the natural ththerj and so forth is shewn, and 
topSS « a tost recite,,-" let the father initiate hie own 
at. the time of sens,—' the initiatory rites even of tne atopticn, wmcii 
adoption, are to be are yet to be completed subsequent to adoption, are 
completed by tbo j l0 Uj performed by the adopter ; but those already 
adopter; but not tssrformfcd by the natural father are not to be omcei- 
iho^e per o.mec, jp 0 „ a ' n y argument in respect to the renewal of 

these is vrantius ; since the removal of the taint of the seed and so 
forth, and the acquisition of priesthood, as suggested in the following 
tests have already taken place. ** Tims the sin produced by the seed, 
and “womb acquires expiation, &c." “As a picture is produced 
gradually by many lines, priesthood in the same manner proceeds by 
the observance of form.” 

21, Otherwise, it would follow from the test subjoined, that he 
Ob' »io»s would have to perform also the rites of Punsavana and 

would otherwise Sirnantoanayaxia,+ “Let the father himself perform 
exist. the eight initiatory rites, (or on his default some 

other) in their order.” Now, this would be improper ; fox-, it would 
not be consistent with approved practice ; besides, as his authority to 
perform initiatory rites is from his relation of father subsequent only 
to adoption, the incompetency of the adopter in respect to rites which 


longer exisis. 


; ANNOTATIONS. 

2-6. ' But those already performed are not- (o be cancelled, &c.] This has re- 

ference to the principal adoption taking place wit him the primary season prescribed for 
the performance of the rite of investiture, which, in the case of a Brdhmana. is ordinarily 
the eighth year v, infra § 23, 27* 30, 32. 


'* V* infra. secfiTL § 3, 


f T. note to § 23, sect, IV. D, L£, 
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But rites which 
slio til d have been, 
hut. were not. per- 
formed by tjie 
natural father, 
may be. so by the 
adopter on ac- 
count of necessity. 


if however, the initiatory riles which should have 
taken place previously have not been performed by 
the natural father : they are in that ease to be 
completed by the adopter even, no account of the 
indispensable necessity of removing the taint of the 
seed and womb ; and for the sake of preserving the 
order prescribed for the performance of the rites iix 
question. 


28. And accordingly if the rite of investiture merely be per- 
fait case q i8 formed [by the adopter, the previous rites having been 


performance by 
the natural father 
of Ui J rii-e of in- 
vestiture merely, 
ts?ta' , Tial:r:s the 
filial relation of 
the adopted. 

Yasishflia. 


performed by the natural father,] the filiation of the 
son given, as son of the adopter is completed; in 
conformity with the text of Vasislitha subjoined. 
But this must be understood in respect to an adoption, 
taking place within the primary season for the rite in 
question which extends to the eighth year : otherwise, 
[in the case of an adoption after the expiration of such 
season,] the capacity of having been able to perform that rite, during 
the principal season being wanting, as there would bo no ability for 
the same at a secondary season, the rife would remain unperformed., 
[unless as required in such inferior adoption the rite of tonsure ; 
preceded by a sacrifice for male issue were renewed.] Text — Sprung 
from one following a different CakM, (or branch of the Vedas,) the 
given son even when invested with the characteristic thread under 
the family name of the man himself, according to the form prescribed 
'by his peculiar Qikha becomes participant of the duties of such Q&klnt 


24, And relative to the subject in question, [it is to be observed. 
The relation to that] should an agreement subsist stipulating that 
both families by the son adopted should be son of the natural father 
special agreement and adopter likewise, a special rule for his participate 
will be declared. j B g j n the family of both by reason of being a 
Dvyamusby%a$a will be declared.* 


ANNOTATIONS. rf. 

23. But this must be understood in respect t-o an adoption, &c.] The doctrine of: 
the author appears to be that adoption may tabs place at any agejf though the more 
preferable adoption is that of a child for the performance of whose rite of investiture 
the principal season has nut expired. In this case the author holds that be becomes 
filially related by the mere observance of the rise of investiture, i ho -other previous rites 
of tonsur'e, and those preceding the same having been performed by the natural father. 

As there would be no ability, &e.] The author supposes the case of adoption of a 
child for whose investiture the principal season has passed, where the adopter may 
omit the performance of the sacrifice for male issue, ns prescribed for this inferior 
adoption. Oa the performance of this sacrifice, the adopter ‘must perform for the child 
in question, the rites of tonsure and the rest, wherein- filial relation is produced, 
(v § 27, 30, 32.) • , * - 


Y. infra, section V. § 33. 
' f V.. infra. § 33. 
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25, “Oil! lord of the earth, a son having been regularly initi- 
e on ated under the family name of his [natural] father, 
pibject^of °adop- un to the ceremony of tonsure, does not become the 
tion attributed son of another man. When, indeed, the ceremony of 
to the Puratras is tonsure and other rites of initiation (chfidady# 
not authentic. sanskfci) are performed [by the adopter] under his 
own family name, [then only] can sons given, and the rest be con- 
sidered Us issue : else they are termed slaves. — Whether he be one, 
whose initiation has been completed, or one whose pupilage ((jaicava) 
has passed on adoption after the fifth year, the adopter should first 
perform the sacrifice for male issue.” As for what they thus read as 
from the Purlin as, that is unauthentic. 


26. Were it even authentic, still the interpretations given by 
some that, — ‘'One initiated in ceremonies down to 
that of tonsure under the family name of the natural 
lather bears no filial relation to the adopter ; but 
such relation obtains, where the ceremonies com- 
mencing with that of tonsure are performed by the 
adopter only’— and — “ if a child, whose tonsure has 
been completed [by the natural father], or one past 
five years of age be adopted, in that case, his filial 
relation does not accrue” — -are inaccurate. For, a 
repetition [of the same position in two sentences 
of the same passage] would follow;— the generally received rule, as 
recognized by all good persons in respect to the filial relation previous 
to the investiture of the characteristic thread, of one also adopted 
under five years of age, [if uninitiated in tonsure by the natural 
father] would be invalidated ; — and the adopter dying at that juncture, 
incompetency [of the adopted] to perform his obsequies would result. 


Or if authentic, 
it cannot be con- 
strued as barring 
the filial relation 
of a child whose 
tonsure may have 
been performed by 
his natural father: 
or, who may be 
older than five 
years. 


27. On the contrary, this is the meaning of the passage.— Filial 
relation [to the adopter] of one initiated down to 
The correct con- tonsure, under the family name of his natural father 
struction shewn, fi rs fc barred, — on the repetition of that ceremony 

and the rest, such relation is exempted from the prohibition : and 
accordingly, since previous to the performance of .tonsure and the 
other rites by the adopter, the servile state of one initiated [by his 
natural father unto that ceremony,] and of him who has passed Ms 
fifth year is intimated : after the performance of that ceremony and 
the rest [by the adopter,] filial relation to Mm is established. In 
respect to one whose’ initiation has not been performed [by his natural 
father,] and a child who is under five years of age, -this relation is 
obtained- by law alone, and this is notorious. 


ANNOTATIONS, 

28* At that juncture.} Thai is previous to the performance of the file of inves- 
titure of the characteristic thread, for which the eighth year is prescribed as the prin- 
cipal season. 
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fi4S 


Or another inter- 
pretation may be 
admitted. 


28. Or. there may be tins interpretation ; — : a son [if adopted,] 
though initiated as far as tonsure by his natural 
father is not a son [to such father] / — the author 
having thus premised such son not to be filially related 
[to his natural father], — the sentence v anyat&scha- 
(meaniag ‘‘and he acquires filial relation to another') 
and thus the objection that one term 


putratam yatf 
is subjoined as 
‘ putrah 3 (son) and the particle 


a reason ; 


eha* are unmeaning is obviated. 


29. And thus, on account of uniformity of import with the text 
Under which of Vasislitha before cited, (v § 23.) by the compound 

ehudiiciya occur- epithet * chfidadya in the quality conveyed by "which 
rim? in the text the term ‘ chuda is not included, rites commencing 
would intend rites with that of investiture for persons of a regenerate 
prece ed by ton- tribe would be suggested ; but for Cudras marriage 
and so forth implied. ~ 

30. w After the fifth year/ 9 This- regards a BrAhmana, seeking 

the fruit of holiness resulting from the study of scrip- 
import of the ^ ure * ~g 0T since the fifth year only is the principal 
“after the fifth season tor the investiture ox the characteristic thread 
year, kc.” which of one desirous of such holiness, as is shewn by this 
occurs in the sup- text, — “ For a Brahman a desirous of holiness, resulting 
posed extract, from the study of scripture, the fifth year, &c/ 9 — the 
cite o. passage in question has the same foundation.. But 
for one not so desirous, — “after the eighth, year, the adopter, &c.” 


ANNOTATIONS, 

28. Or there may he this interpretation, &e.J In the original, the two first verses of 
the supposed extract from the Puranas, cited in § 25, run thus — ‘ pitur-sofrenn-yalj. 
putrah sanskritah prithivi-pat. * * a-chud antam&a puira so putrafum-yati chany- 
atalu — Tne translation uiven, conforms with the commentary in the Duttaka-MimansA : 
but a more literal version of these two verses would be thus . — 1 “ Oh ! lord of earth, 
the son who (yah putrah) has been initiated under the family name of his natural 
father unto the* ceremony of tonsure, — that son does not acquire filial relation, 
to another (na putrah sa putratam-yatichanyatah.)” Against this construction, the 
author objects justly, that one of the terms putrah (son), which occurs twice, and 
the conjunction 1 eha 3 , (which signifies e and/) become redundant and unmeaning : 
were, as he suggests, the phrase 'na putrah 3 construed as the predicate of the 
posit ion, which preceded ; and what follows, as containing a reason, for this position ; 
this objection would not apply.— According to the mode oi : construction adopted, iutho 
translation, the part commencing from ‘na putrah* to the end of these verses is receiv- 
ed as the predicate of the position contained in what preceded. 

29* By the compound epithet chuktdya in the quality, &e, &c. &c.] This com- 
pound term might either signify, commencing with tonsure or following tonsure : if 
the latter construction be adopted, the compound would be denominated 6 atad-guna® 
that is' the term chuda, would be merely segregative and not enter into the quality con- 
veyed by the epithet. 

30* u After the fifth year/ 3 &c.] In the extract cited in § 25, attributed by some 
to the Purarias, it is stated that a sacrifice for male issue must be performed where 
"a child exceeding five years of age is adopted.— This implies that the fifth year limit® 
the more appropriate season for adoption, during which the filial relation is produced 
without any special rite as here alluded to. —The author here shews that the mention 

~ r ” ~ ™ * V. D~ M. sect 1Y-7 "aSltuotl " ” ^ 
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31. [Ill 


Infhn adoption 
of a KsKatriva or 
Y&ioya, respect 
mn<i he had to the 
princinal season 
for their upauays- 
na„ 

It is otherwise 
in regard to ton- 
sure. 


adoption] respect should be shewn to the several prin- 
cipal seasons, for the performance of the upanayana 


rites of the Kshatrly 


onlv, to 


. . i „ , r *./ 

siiatnya and the vaiey a respectively, 
:o whom authority, produced in the 


principal season might have attached, is capable to 
perform such initiatory rite at a secondary season [if 
not qualified by the renewal of the ceremony of ton- 
sure, preceded by a sacrifice for male issue.] This was 
before declared (v. £ 23). — But in regard to tonsure, 
attention to the secondary season may be observed on 
account only of express passages of law. 


32. e Sacrifice for male issue/ Since, a. person of the three first 
Those of the ^ oes 011 ^ * s competent to perform this by such 
three first tribes person, the filial relation must be completed through 
only, can perform the rites of tonsure and the rest, preceded by a sacri- 
the sacrifice for fiee for male issue. But by a Qudra, the same even 
maie issue. [is produced,] through the rite of marriage alone — 

Thus the whole is unimpeachable. 


The ancient 
practice of adop- 
tion unrestricted 
to a*y period is 
upheld under ill « 
construction in § 
27 anS. SO. 


33. And thus, the practice of all the ancients 
even in respect to the adoption of a., son unlimited to 
any particular time is upheld. For, the construction 
suggested [by us of the supposed extract from the 
pur an as] is self evident* 



% ANNOTATIONS. 

of the fifth year ns the limit of firs season has reference to a Brahmaisa, n-ho is intend- 
ed lor the study of theology, for wiiose investiture, m rite which precedes the Acquisi- 
tion of letters*,) l hat year is prescribed. — He accordingly argues that m respect to 
others not so destined i« id memit that the eight year, ■which is the primary time for 
the performance *»f that rite, limits the more appropriate season for fin; adorn ion of 
such persons *• that is, that a sacrifice for male issue must be performed, wifire one 
who has passed iiiseighf.lt year is adopted.— The author, though he docs not admit fine 
authenticity of the passage attributed by some to the Puraiias, yet const rues k so as 
to conform with his own dcci fine ; \iz., that by the observance of a sacrifice for mala 
issue, and the subsequent renewal of initiatory rites, one, though sdopted aft fertile prin- 
cipal season ferthe performance of the rite of investiture of the characteristic cord 
may acqui re filial re) at ion. 

31. Respect should be shewn to the several principal seasons, &c\] Different sen sow- 
are prescribed for the performance of the upauayana, or rite of investiture of i )ie 
characteristic cord, and other peculiar marks, on a Rrahmana, Kshafriya mid V nicy a, 
respectively.— These seasons are indicated in the fallowing ‘.ext of Yajnyavalkya, 
translated according to the commentary in the Mi tdk shard. The uoanapA rite of a 
Brahmana takes place in the eighth year from Cun cent ion or the eighth year of his age *. 
of Kshatriyas in she eleventh; or Vaqyas in the twfiftb year [from their conception or 
birth respectively.] Some hold according [to the custom]- of the peculiar family 
[of the individual J 4 Author text of the same another relative to the extent of the 
period for the performance of this rite occurs. — l£ The period for the performance of 
this upanay ana rite of a Brahmans, Kshatriya, and Vaiey a respectively, extends to 
the sixteenth, twenty-second and twenty-fourth years. Subsequent thereto should 
the rite be, unperformed, they become out castes and uninitiated persons, excluded from 
participation in religious rites, and incapable of being taught the SAvitri ; except on 
: the performance of a sacrament denominated Vratyastoma” ’ 


* Y. supra., 27. 30, 



D-ti IT A U ;L-0 HAND ?iJ £/= 


-Also ip tmc same manner under the second inieroreiatlom 
, uiMier the ■£}''') hn; \ exclusive Idi&l rolatiun to natural lath or, 
ir.’.eoo:-: in § -:t toe r uoptod son. whose Ion, sure box been coin dieted, 

ii ,: n&vingbejn bred: Ar-va by theecuUmeiioA ‘ and" in the 

and he to ar,otW ; 




ViJ.fe Hvk>M. s :U ,'*T •:;:. 


*“ 0 is •d>A:.-;;e.{ ; or; *: mc:.lAt of bo-.': ev ; T. 
vl' ed kkiwkuy Hat : 


;ooy le::, &!■* puh.\ h w to this oiSjet between the 
■A':; — " 'iji-s T6 w.m A- os bothy avid such only is 


l ' >’ '■■■'. -.-:0?r. dO- ■ 0- :i:i 001/1 i. !IHU SUCH CO IV If 

oyiioa a Avyo-iiiitrihyayani: (owing two fathers, and belonging toVv 


J&jofthoEn iii'h 
the s.uii oi {vk, 
'M.het*s eau oi.iy 
he the son of the 
v'ife tech^’Ciiliy 
so called. 


tVS T-0 V: 


> ; n Bat is it not :-■ .*... Mud, the Kshclraja. or son. of the wifi* 
-oily is so-,. ,T ivo fothors ? Accordingly Haritu, — 
r The Ivasbr-ud] ‘Whig. far, ibe c.iw of the ‘‘appoint- 
ment; t;»oy call j the o J vy ? yT-y of the same] tiie son. 
of the v.-Hb : for [the natural ikthmi has .no coniroiu 
over him, Were he dead [As: such time,] they call 
ifdm JAy^Yimshvayarn : lie: there can be no doubt 
w-v:-; the natural lathe i 1 A Plana says, " 3i.it the owner* 
be considered in this world as joint 
y/A- by .special compact, in consider-' 
■nn- them. — The speck! compact pro- 
’s of the seed and soil ho i'll 
■‘Mddno is the soil, thine the 


* •!•, . 


owners oi Mr- crop, vvhbh Hr.r 
Hfcion of the seed to divhh. L c 
posed is a s(;i;;:.uo Hun Ud •• •■ r oe-'; ’he own 
desth.r: l.o of undo i-osi/e. Or,'* oikeh- 
ooed ; the nvbpviag ps-odu.wd Hubl belong to both . 55 Conformably, 
there k this twu ,-— 1 A son begotten by one who has no male ism ie 
on the wife of another man, under t bo legal appointment, is lawfully 
hob: arid, giver of funeral oblations to both families/*' — But this 
o he .fouMji p in ‘guest ion does not appear to apply to the son given ; 

:ke eeiitraiy, the following passage of Abmo before cited h eonclu- 
si vo even of an opposite moaning. r A given sou must never claim 
Hie fot.-iW and estate of his natural father.”- 


bo. SnouM tins be 
6m-r*ilei} : ihc Withers 0 

WIIWA JJf'iojC 0 


reiemmy 


i > • •• : . ; : ] . i i : > W .■; :: : i g ; the l x ek ti < )Ii to hot i } 

• on gum; tC Uc. established . since by 

tin . Ad i of Baudhdyana. — "' What is 
•••on pay he S }..in,f declare ei in r H to one oven of many, regulated 
‘.v/o iuvhr.rs. [ } y tlic same law, let him perform that, for the whole 

even. They a ;*e cousidercd of the same descripoion/’ — the rules regarding 
Clio son of the wi le are obtained in respect ic the son. given and the 
rest likewise : — and the following test has a general application in the 
Prov?iradhyay& ok' Sa.nkliyaya.ua, — fC lie sltould pcrf::»rm two nmei^l 
rtpasts, !;r -if one, contemphitij-jg them so]*andely : he should, designate 
iit each obhitimy both the adoptive and natural fothar ; togk rv o ~ v Iti?- 
fhe i wo anee.Aors in immediate ascent above each.' 
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Accordingly S&fcya-sMdha by blie compendious rule, — '■ of. 
> ^ absolute D vygmushy fiya^ias of both, esc.” — having pro- 


cited. 

anofch 


CClUiTlCU t 
«* text is 


rounded 




a phensm. cGramenemsr, - 
*v 

u vh.mb 


relation to both mini lies (including the 
I snlniv' of absolute Dvyamusliyayanas^ 
one of the seif applies by . analogy, the rule 
these [to sons given and the rest,] by 
; of sons given and the rest, like the 


>r\ y 


iinnilies 


Gi > •} 
S 1 


uce ijvyfcras-ivnyanu-, the 
Hf.C0i0pletely so, — 4< Of sons given and die rest 
not to issue beyond, [does the connect ion to tv 
the initiatory rites are poribrrned by the first; only [the ihinily is h 
but if by the adopter, that of the latter on account of priority. 
Through him only in the case of descendants beyond, [the finely ft 
determined, ; ] 

38„ The intent of this explanatory passage is this,* — As in the 
, Vni .i yui m r\ ca:se of the son of the wife. — should there be an agree- 

L ” u irient between the two, the adopted son participates 

in the family of both: otherwise where the whole of the initiatory 
rites have been performed by the natural father only, he shares the 
family of such father; but in the case of the initiation being performed 
by the adopter, in that of the latter,- — that is the adopter, on account 
of f priority (' — meaning superiority. * Through him only, in the ease of 
descendants beyond, the family is determined, 

Sf), Accordingly Paithinisi. Those sons given, purchased, riiad<% 
and the son of an appointed daughter, who arc in such 
case affiliated through the adoption of a holy saint by 
another, are sons of two fathers, 5 ' 


IVddiLhd u. 


ah The meaning is. Where a mutual agreement between Urn 
natural father and adopter exists ; [those affiliated] 
through the adoption of a holy saint, that is, one 
propounded by a holy saint, are Dvy«&mushy%-- 
anas. — This is clearly declared [in the pniyoga-parijata.j 
" Sons given, purchased, and the rest arc sons of two 
fathers : their marriage may not take place in either 


Eiphaiation of 
a is tc\i which 
eon forms with a 
ia the 
Travoffa-oar i i ai a. 


even. 
41 T! 


as was 


case of Sriiiga Caicira.” 


Objcvtlm, thU 
sj :;oa 'grvsn can- 
not he a Dvy&- 
mushvavaiia. 


to of a son given as Ovyainushyayana, cannot obtain 
i.ncc. the property of the natural father in such, son 


not being extinguished, the rale for the gift propound 
ed in the text,- 
orivo. &e.”— 


Whom the father or mother may 
■would be mimeauing. 


This mind not be affirmed. From gift, preceded by an agree • 
merit, such [as that premised,] in. the case in question 
even, the common relation [to both fathers,] of ouch 
given son, is cshablishod; like the property of the owner, (since he 


42 . 
Ovtr-tukd. ■ 


Vrivar.v.vann. 
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ramson is one of the. objects,) in. water made common, -'a?. ;• ,-av. an-l so 

tbrth,) by a relinquishment, alluded to in inch r>fZn«(». a > that sub- 
joined,) the object of which, u-. every cserfure : and which estin'misbep 
the peculiar property of the bscuvifdvj niraself “This wav..- is relin- 
Quithed Iw in 2 as common to all let all creafiirc, er-ipr it Hv 

c-vihing, di hiking, and immersion. 1 ’ jSactva liar ' 


SlllCL 


SECTION HI, 


T^meral rues performed by ike absolutely ado pirn l — Lh tin 

. r . j ; ■! „ tiV ts J f vty «, .vrva - — Relation of Bapinda . , in ike JO'.)VfJ''C.s o> /hr 
adoptive and natural fathers ■re&p$ctir*iy. 


Next, tiie funeral rites performed by a. son giver: are deter- 
mined* In respect to these, although the son given, 
be first adopted, yet the legitimate son existing, he 
is not competent to officiate in the sixteen funeral, 
repasts, ending with the Sa-pindikarana : for his 
superiority in rank is barred by Devala [who says,’; 
"A real legitimate son being subsequently born , 
superiority of rank from age does not vest in them.'* And a text oi 


for adopted son, 
•pc. * iio real legi- 
timate son, being 
to~sxistenb the 
hitter performs 
the exeauhu rites. 


Y ajhav&Ikya recites ; tfe Amongst these, the next in order is heir 


and presents funeral oblations, on failure of the preceding. Otherwhw 
the adopted son in every respect resembles the real legitimate one/* 


,2. A special distinction obtains at the funeral repast, on the 
anniversary of the day of death. Accordingly Jata- 
karna. “ Annually (pmry&bda) let the son of the 
■wife and legitimate son perform [obsequies] according 
to the Paw-ana form : the other ten. sons should perform a rite dedicated. 


ExokaaUoiu 


1 The other ten, 7 — the son glvon, and the. rest. 


4, P&rasara likewise,— ~ [A funeral repast,] by the legitimate son 
Parasara, coin for a father, who has departed this 3:fo, on all occasions 
arms. is in honor of three ancestors : that, by those belong- 

ing; to more than one -family, (aneka-gotra) is consecrated to a single* 
ancestor, on the anniversary of the day of death.* 1 


Explanation. 


5 . " By these belonging to m ore than one fermly . ’ 
Meaning those belonging to two families. 
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*». i.iiO if 

According to 
authorities quot- 
ed... the legitimate 
son, and son of 
ire wjfe a if they 
preserve a conse- 
crated tire, per- 
forin a PJtrvana 
rile, and the ad- 
opted sod, under 
ail circumstances, 
a single; rite hi 
honor of a deceas- 
ed lather. 

c . *'i.u .'.j. 

A. distinct ce- 
rsmonia:, is pre- 
scribed for tiic 
I) vry amn h y ay ana 
by San kky ay aua. 

• His trxt ex- 


igitimatfi son. and the son of the win- also, if rhey 
preserve a consecrated tire, are competent to perform a 

Parvana, or doable rite. For. the text- of J&va.la, 

“ By one preserving a consecrated fire, the funeral 
repast is to be performed always after the Pmuaca 
form” — corresponds with the Ma tsy a-Puran a. . -'By 
those, other than the real legitimate son. and tie; r.oo 
of the wife indifferently, whether they do or do n.n: 
preserve a consecrated fire, a rite in honour of a single 
ancestor is to ;v perfe-med, This is an established 
rale.” 


respect tc she >:b 


ei propounds a Upnmuv.n vv: 
■aces mv-scr ibed v.r the D\t&- 


nnn;hy^y::;w. <f Having d sly performed the prepara- 
tory ceremonial cahod nrmunaaa, whore there m:y be 
a diversi ty of fathers, both at each oblation.” 

8. Where there may be a diversity of lathers, at: 
each oblation, both the natural father and the adopter, 
— •* lei him celebrate” as is understood. 


9. In the 

The kshetrabo 
con of the 
•ic cording . to a 
passage in the 
.Pravarfidhii. ;ya 
■ode.?.’ H circnm- 
stances, poriorms 
certain obsequies, 
ibr his natural 
father, and where 
rush person lias 
no other son, is 
his heir, and per- 
form? his funeral 
rstes . 


Pravurfidhyaya also. Those, who are begotu.-n by a 
pater rial uncle, for (he obsequies of a. single person, 
are the son? of t-lio adoptive father only, Them if 
there he no issue- begotten on their [the natural 
fathers'] wives. let [the sons begotten on the wives of 
others,] take the estate and offer in thou* honor obla- 
tions, consecrated to three ancestors, if however, there 
should be [such issue,] still, such sons should present 
funeral cakes to both even. According to the text of 
a venerable saint, [the adopted son] should perform 
two funeral repasts, or fit one, contemplating them 
separately, he should designate at each oblation, both 
the adoptive and natural fathers : together with the 
two ancestors in immediate ascent above each” 


10. The meaning is ; — where there mav he no express agreement 
on the part oi the adoptive lather [that the adopted 
sons: shfJS. belong to both ;] and [die natural father,] 
may not have other offspring : and where there may be such agree- 
ment by that person, and such offspring may exist, relation' to both 
fathers 'obtains. In the passage cited, nn option in respect to' perform- 
ing distinct funeral repasts or otherwise is contained. 


ANNOTATIONS. 

y Ceremonial, called a^auejima.J This must precede u\t: preimuag of the 
funeral cake, and couaists in pouriag. from a ve*.->«i ou the kuou grass on vhieii the 
is offered water, white flowers . and aaudju vyoad previously raised. 
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' i A :.-!L 


III, 


> vm 


11. Nor dor* 
the 

1 1 i e r u 1 3 1 vs q vs t 1 
* is general, ; --V ' 

;..ko the general v 


li.i^ iywreyj refer' to ik* son of th;. v wilt 4 ; tor by 
ccmpcmoieus rule of Saiya-sh&lhay — “ of bo n.-> 
awl the rest like the Dvy&mushy&yana, fee.” — 
rule* regarding buca son nivabev n. to he applicable, 
depted son who' may k: son to two father*. 


both In e 
grandson, 
nartakers 
* ieo ree. 


liug'y Harita, « Of these, in the first Oise tr 


'Jt a* 


- buy saints of the natural father [are I.L...4 of too 
... adopted son], lie should penorm two w\e;;d sets oi 
funeral obia-tons, each consisting of two : or designate 
:-k (eka.) oblation [of one set ;] his son — in his weond, his 
in ids third [should do the same]. Some laid three to be 
oh the wipings : others, that- they extend to the seventh. 


■ext ex- 


.ese* — That is from amongst j-ticte fciuetw in t lie first 
place the set of tutelary saiiu-s of too cahmii lather 
'olaiuGth ydn the second that of the husband of the wife [arc 

those of the adopter son -vnoj has thus two sets of 
tutelary saints., — In each (eka) oblation”] — a repetition [of the* word 
eka r ] is understood on account of the text of Apastamha, If son to 
both iathers. ”he should designate both at each several oblation.” — 
4 In .his second 5 ] at his oblation to his gran dial- her, the son of the 
I>vy£m.ushyaynna. f In his third/] That is, — at his oblation to his great- 
evand lather, the grandson of the JWvamusL v&ya n a , 


It, ’But. 

Ikies ;•*?• to the 
order in which the 
sort of two fathers 
is to perform the 
funeral rites of 
his fathers res- 
pectively shewn. 
by Maridh 


if the adoptive father died first, [the son] should present 
the oblation [first] to him ; if the natural lather then 
to the natural lather ; should both have died [at once.,’] 
then let him present first to the natural lather mid 
last to the adoptive. Mfirichi declares this. tv He who 
may be procreated on a widow by a- kinsman or one 
unrelated should first present the oblations to and per- 
form the observances of the funeral repast in honour of 


the adoptive father, an d ?r‘tor this to the natural father.. If in any 
instance the adoptive father skoiJd survive [the natural one.] let the 


issue present [the oblations] first w the- uatum* lather : tut the same 
must be given [to him] last [should he survive ; rh-e adoptive father j 
being dead. If both may have died [together, the oblation must 
bo given,] first to the natural father : after hira the son should present 
the same to the adoptive father. Should it not. be first offered to the 
natural father, it does not endured 


Whose lexi; 
nti'iifitir ii thrifc 

i-htJ K Oil of i\\ii 
tilers is vo 
perform a, par- 

'v u i i Li i: 1 1 v* ( ) t i i ii .* 


15. By this, the performance of a paivana rite* 
by the sou. of both lathers, on the death of either 
even Is shewn. 
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Tlie same rale * ' 

applies to t-lie i:\a~ ni ' s ^ 

r..eri*al sires, (by at tlie f une: 
either mother,) of ioineci) in 1: 
r.he so a of two quentiy, t Ii 
— ■" W no re 

tii-inly are the maternal ” 


i same manner, "by parity of reason, where tihere may he 
a diversity of mothers, the sires of the natural mothers, 
are first designated by a son, who is son to two fathers, 
at the funeral repast, (suggested by the passage sub- 
joined) in honour of the maternal grandsires : subse-. 
quently, the sires of her, who is the adoptive mother 


ne paternal sires are Honoured, tnei 


17. But the absolutely adopted son presents oblations to the tamer 
But not so in the and the other ancestors of his adoptive mother only ; 
ease of the abso- for he is capable of perforating the funeral rites of thru- 
late adopted soil .mother only: and thus, in conformity with the spirit; 
of the sentence, “ He is [destined] to continue the line of his ances- 
tors/ 5 — which is subjoined as the reason, [in the text of.Vasishtha], the 
prohibition [therein], — “let not a man give an only son,” refers to an 
adopted son, other than the D vy amushy ay ana, or son of both fathers ; 
‘for [where the adopted son is such,] no extinction of lineage ensues, as 
has already been declared.* 

The relation as 18. The relation as sap hula, is next considered, 

sapinda, extends This extends to three degrees ; in the family of the 
to* three degrees natural father, by reason of consanguinity : and in that 
in either family. 0 f f J |> e adopter, through connection by the funeral cake. 

19. This K&rshnijim declares. — “ As many as there may be de- 
^ . grees of fore-fathers : with so many, their own fore-fathers, 
this n3 ^ ^ sons g* ve!1 and the rest associate, the deceased. In 

order, their sons with two fore-fathers, their grandsons 
with (samam) one [should do] the same. — The fourth degree is exclud- 
ed. This [relation, of sapimla,] extends to three degrees.” 

20. This is the meaning of the text, according as the deceased 

■p , adoptive fathers, may be sons legitimate, adopted 

[absolutely], or ot two lathers : as many as mere may 
be degrees of fore-fathers, three or six, with so many, let sons given, 
and the rest associate them: — that is — connect by admixture of funeral 
cakes. — Of the cases in question, where the adoptive fathers are real, 
legitimate sons [the fore-lathers, with whom their association is to be 
made,] are three, viz., the father, paternal grandfather and great-grand- 
father ; where sons adopted absolutely, three, viz., their adoptive lather, 
grandfather and great-grandfather ; and where sons of two fathers, six, 
viz., their natural father and the other two, and their adoptive father,, 
-and the other two. 


21. And thus it is intimated, that those who are the revered 
Enlarged on objects, contemplated at a parvana rite, performed by 
■** the adopted son 'himself are the same at the sapindi- 
■ karana ceremony also celebrated for' the adopted son by his own son : 

. and the sons of an adopted son should perform Ms sapiudi-karana with 


Y. Supra, Sect. I. $ 26 , 
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hi« adopter, and two out of the three foro-fothers of this latter, — And 



of this preposition,) the adopted son, the adopter, and 
forefathers of that person; viz,, the father Or uii'i adoy/ceiv. 


of three 


JL p i a liable 
continued. 


'The fourth degree is excluded. 5 ] Whatever person, at any 
time, performs the ceremony of sapi&cli-kaiuua for any 
one does the same with three ibre-ikthers only of that 
individual: — by this, j which is the meaning of what 
preceded the passage cited] the exclusion of the fourth degree is estab- 
lished. The propounding the same position, [by the passage in ques- 
tion,] in conformity with the rule of logic, — •“ a position having been 
established, its re-introduction, is for the sake of a peremptory rule 55 — is 
meant to bar the relation as sapirida [to the adopted son], of those, who 
(in the case of a real legitimate son,) would have partaken of the wip- 
ings of the oblations ; by reason of their being precluded therefrom, 
[in the present ease]. The author declares this very position [in 
subjoining] "this that is 'this relation of sapimla, &e. s 


And thus, the general relation of saplnda, extending to the 
seventh degree, which is propounded in the Matsya- 
purSna. in the text subjoined, is barred by the special 
rule in question. — "The fourth and the rest in ascent, 
are the partakers of wipings, the father and the others 
participate in oblations of food, the seventh presents 
the same. — The relation by oblations of food, of these, extends to the 
seventh degree.” Consequently, the contrary doctrine suggested by 
Hfirita, in this passage, — They propound the partakers of the wipings 
to be three, or according to some, they extend to the seventh degree” — * 
u consistent, [as the opinion of the opposer of the correct doctrine.] 


'The general 
rclai ion of sapimla 
extending to the 
seventh degree is 
thus barrecL 


24, This very position is elsewhere compactly declared. — *'•' But 
The same po- °* adopted sons, the relation of sapinda extends to 
silionis propound- three degrees, in the family of the natural father: 
v.a in another and in like manner in that of the adopter, this is a. 
fimhoriiy. fixed rule.” 


>. This relation of sap in da extending to three degrees in but lit 
■elation of &mlies. is propounded in respect to the son of two 
fathers : for his performing the ceremony of associa,- 


This 
sapiwja however, 
in kadi iVot.iises 
only applies rmiic 
son of two ibthcrs. 


tion by admixture of funeral cakes, with two sets of 


adopted 


three ancestors is declared [by KarshnSjini.] But the 
connection by funeral, oblations of the absolutely 
i obtains in the family of the adoptive father only : on 
account of Hie extinction of the funeral oblation of him, who hath 
given away his son, intimated in the following text of M&nu. before 
cited — es A given son must never claim the family and estate of the 
natural lather ; the funeral cake follows the family and estate ; but of 
h;m, who Isas giwm away hk son., the obsequies foil” 
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20. <* The sons given, purchased, and the rest who are adopted 

trorn those of his own general family by observance of form acquire in- 


duction into the family [of the adopter]. — But the relation of sapinda 
is not included/' The meaning is — sons given and the rest though 
adopted from those of his own general family by the observance of 
form only, participate in the family [of the adopter]. But the rektfoo 
of sapinda is not established in them: and such relation not obtain- 
ing in those belonging to the same general family, of course, it can not 
subsist in those of a different general family. As for this text of 
Yriddlia Gautama, it is prohibitory of the relation of sapinda extending 
to seven degrees, which, might be inferred from ;ondjgy to the real 
legitimate son : or it bars the impurity for ten days an i so forth, aid- 
ing from the relation of sapiuda.— But it does not prohibit totally such- 


relation on account of the several texts before cited. 


SECTION TV, 


The impurity of the adopted on occasion* of birch a) id 
death — 11 Is Marriage. 


. In the ease of 
the absolute 
adopted son, reci- 
procal impurity in 
the family of the 
natural father, 
does not obtain. 

But in both . 
families, i n the 
case, of the Dvya- 
iriushyayana. 


; I. Next the impurity and so forth of the adopted 
son [on occasions of birth and death.] is determined 



his family and the presenting in his honour, funeral 
oblations being barred, the extinction of uncleanness is 
an obvious consequence. But the impurity of the 
Dvy^mushyayaiia, is in both families. 


2, In the Bralmia-purana. [it is written,] “ the son given, the son 
j n the Brahma- self given, the son made, as well also the son purchased; 
purina the impuri- and the deserted son, who are always to be cherished, 
ty is declared to belong to a different family present distinct oblations, 
last three days, and perpetuate a different lineage, and on occasions of 
birth and death, become impure for three- days/’ * 


■ 8. ParasSra. i: On occasions of birth and death, impurity for three 
' Parasara co n- days is ordained for him, who, whether of a different or 
firms. of the same general family by the will [of the adopter’} 

is initiated and adopted.''’ 

"4. €t So also, excepting the legitimate son on the 
rfs^sa^ of \he anc ^ birth of die son of the wife and the rest, 

BrajilaimvAiia. 1 ' 5 '*■ general impurity, lasting three nights., always take 
place in every tribe.™ This- -is a settled point; 
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5. ‘ Always— subsequent even to the investiture of the charao 
‘Always* occur- ^eristic thread. As the relation of one, though of the 
ring in which is same general iauiily, to the iamily of his adoptive lather 
explained, an.l the is attained through the observance of form, after the 
general . position previous extinction of relation to the family of his 
argved to oe cor- natural father ; there is no distinction between an 
adopted son of a different general family, [and one of 
the same.] Therefore, the uncleanness for three days propounded in 
the text in question [indifferently for either] is even proper. 


6. Thus, where the adopted son may be unmarried, the offence 
The offence of of pari ved ana* is not incurred by the marriage of a 
pa rived ana e a n- legitimate son subsequently born : nor is there any 
not be incurred. objection against an adopted son marrying before his 
elder whole brother. 


But the adopted 
son might marry 
any female of the 
family of his real 
father, and the 
1) vy am a shy 4- 
yana, one remov- 
ed more t h a n 
three degrees. 


7. But, since the extinction of his relation by obla- 
tions of food in the family of the natural father is 
shewn, the marriage of an absolutely adopted son, 
might take place therein : and the marriage of a 
Dvy&mivshySyana with the issue of a female remov- 
ed in relation more than three degrees would be 
proper. 


8. It is not so ; for in the text of Mann, subjoined of which (on 

. account of the conjunctive particle ‘ and’) the con- 
libs objection s ^ruetion is — who is not connected as Sapinda, to his 
ciVt:i ” £ ub 1 father [as well as mother — the term * father* is used 

to exclude [from marriage,] a female related as Sapinda to and belong- 
ing to the general family of the natural father also of an adopted 
son, although exclusively belonging to the family of his adoptive 
iaEher. — “ She who is not connected as “ Sapinda to his mother and 
“ father, and not belonging to the general family of either, is approved 
“ amongst twice born men for espousal and connubial intercourse.” 

9. Nor must it be argued that, still, where the father of the 
A further c 1 '- ado l >ted son might himself be an adopted son, there 

vecfionrcfatch would be no reason barring the marriage with a female 
removed in relation to such father beyond the third 
degree ; since her relation as Sapinda to, and being of, the general 
family of the father are wanting. Because, the relation of Sapinda 


ANNOTATIONS. 

5. Subsequent mats, &e.] Three days are the period prescribed for the unclean- 
ness of a person, previous to investiture of the characteristic thread on “occasions of 
death and birth. — The author obviates an inference, that the period in question fixed 
for the adopted son is so merely iix case of his investiture not having taken place. 


See D. M.- Note to Sect. VI- .§ od. 


G & 
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in question does not apply to marriage : but is an universal relation 
of that denomination, predefined as extending to the seventh degree 
in the line of the father and to the fifth, in that of the maternal grand- 
father, — Thus there is no inconsistency. These several descriptions of 
relations of Sapinda. will be- enlarged on in their appropriate places 
?v- u»t : ciivel v, 

i. * r 


SECTION y. 


The succession by inheritance of adopted sons lineally and 
collaterally — in the case of Cud/ras — 
of ike Dvyamushydymia, 

1, The inheritance of the adopted son is next 
propounded. On this subject Vxiliaspati says, — “ the 
“ real legitimate son alone is master of the paternal 
“ estate : for the sake, of affection, let him allow sub- 
“ sistence to the rest/' 

2. ‘ The rest/] Those who are excluded from 
participating in the estate— Affection/ — Love. — 
* Subsistence/ — Alimony. 

3. Ya'ma also.— “ Sons are pronounced by intelligent saints to 
y on “ be twelve : of these, six are kinsmen and heirs ; ami 
same topic. ^ “ six kinsmen but not heirs. Those versed in the 
distinctions of class declare that the first is the one 
“ begotten by the man himself : the second, the son of the wife ; the 
third, the son of the appointed daughter ; the fourth, tlm son of the 
f ' twice-married woman ; the son of the unmarried daughter is coa- 
“ sidered the fifth ; and [the sixth,] the son secretly born in the maids 
“ house. These six present funeral oblations — The son deserted, and 
r ‘ the r one received with a pregnant bride, the son given, and the son 
■ <r made, and fifthly, the son purchased, and the son presented by him- 
self ; These six, whose filial relation proceeds from an overt act of 
V acceptance are kinsmen but not heirs/’ 

4* Nfirada. “ The real legitimate son ; the son of the wife 
Mamtk OE the “ appointment ; the son of an appointed daughter ; 
same subject, * “ the son of an unmarried daughter ; the son received 

“ with a pregnant bride ; the son of hidden origin ; 


^ . ANNOTATIONS. ‘ 

S, These six whose filial relation, &c*] The terms of the original are 6 efe- 
sangamotpaimah. 1 — This expression disjoined may be construed as containing, or not 
containing, before sangama a privative a. According to either mode of construction, 
a difficulty presents itself of rendering the compound epithet of ■ eh (these) so as to 
apply- to the six sons alluded to, and not be applicable to the other six.— The Sanscrit 
reader will perceive that a translation has been adopted, which it ■cannot be pretended, 
is uggesteu obviously. by the terms of the text, 


Y r i h a s p a t i 
cited, on ths sub- 
ject of the suc- 
cession of the 
adopted non- 

Explained. 
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" the son of a twice-married woman : the deserted son ; the son given : 
“ the son purchased ; the son made also ; and the one given by h unself; 
cc these are declared to be the twelve descriptions of sons, * Of these, 
“ six are heirs to kinsmen and six not heirs to kinsmen. Each ?.<> 
* cording to priority in order is considered as superior ; and the last 
successively as inferior. On the death of the lather, according t,o 
<? their order they succeed to his estate. On defect of each preeodW 
“ more worthy, let the next less worthy son obtain the estate**’ 

hvr ( i-'tn'Uiiri*. 3. The meaning is on default of each r-i\:rediivg 

the next succeeding In order is entitled to the ore- 
perty. 


8. After having previously enumerated as sons, the real legit b 

Vishnu, also. ma ^ e 8011 ^ ie S011 an appointed daughter 

the son of a twice married woman, the son of the un- 
married daughter, the son of hidden origin, the son received with u 
pregnant bride, the son given, the son purchased [the son made], the 
son self-given, the deserted son, and the son obtained in any manner 
whatsoever; Vishnu adds “ of these, the first in order respectively 
<,f is the most worthy ; Tie only is entitled to the estate ; but he should 
ff support the rest. 


7. After having enumerated, the legitimate son, the son of the 
Yainavalkva appointed daughter, the son of the wife, the son of 
hidden origin, the son of an unmarried daughter, the 
son of the twice married woman, the son given, the son purchased, the 
son made, the son self-given, the son received with a bride, and the 
deserted son, Y^jfiavalkya] subjoins : — “Amongst these, the next in 
“ order is heir, and presents funeral oblations on failure of the pre- 
<e ceding,” 


8. Mann, — * Not brothers nor parents ; but sons are heirs to the 

^ " deceased.” And again, " On failure of the best and 

“ of the next best, let the inferior in order take the 
** heritage ; but if there be many equal, let all be sharers of the estate” 

9. ‘ Equal/ — In respect to virtue or quality as being legitimate, 

the son of the. soil or wife and so forth. — c Of the best,” 
Explanation. —that is of the legitimate son and the others, — The 
inferior in order/ the less worthy Meaning the son ef the wile and 
those following, 

10. The same author,— “ The son. of the body and The son of the 
Another text of “ wife may succeed to the paternal estate ; but the 

the same author. “ ten other sons can only succeed in order to tjiefami- 

Harita cited, “ ly duties and their share of the inheritance.” Hikrita, 

— “ The son begotten by the man himself, the son of the wife, the son 
*. c of the twice married woman, the son of the appointed, daughter, and 
“ the son of hidden origin or kinsmen and heirs, . The son given, the 
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(t son purchased, the son deserted, the son received with a pregnant 
" bride, the son-self-given, and the son any how obtained are heirs 
" but not kinsmen/’ 

11, Maim, — " Of the twelve sons of men, whom Manu sprung 
“ from the self-existent, has named, six are kinsmen 
,Manu. "and heirs: six not heirs, but kinsmen. The son 

" begotten by a man himself, the son of the wife, the son given, the son 
“ made, a son of concealed birth, and a son rejected, are the six kinsmen 
" and heirs, — The son of an unmarried daughter, the son of a pregnant 
" bride, the son bought, the son of a twice married woman, the son self- 
“ given, and the son by a yiidra are the six kinsmen but not heirs, ' 


12. BaudhSyana.' — " He pronounces the real legitimate son, the 
_ " son of an appointed daughter, the wife’s son, the 

... Baudlwyana.^ u gons g\ vejl an d made, the son of concealed origin, 
« and the deserted son also participators in the estate, — the son of an 
“ unmarried daughter, the son received with a pregnant bride, the son 
bought, the son of a twice-married woman, also the son self-given, 
<* and the Nishada, or son of a Qfidra, he pronounces partakers of the 
"family. 

■ 13 , This declaration, that the son of the unmarried daughter and 
the rest participate in the family only, is for the sake 
Explanation. 0 f barring their taking a share of the heritage, where, 
one even of the others before enumerated, viz, the real legitimate son 
and the rest may exist, 

14. Vasishtha having previously mentioned, the son received with 
a pregnant bride, the sbn bought, the son self-given, 
Yasishjha. the deserted son, and the son by a Qudra woman: 
and alluding to the legitimate son, and the rest in another place says : 
" Where there may be no heir to a person of any of the tribes, let 
" these take the heritage/' 


""15. Devala having recited the real legitimate son, the son of 
Bevala an appointed daughter, the wife’s son, the son of an 

unmarried woman, the son of secret origin, the deserted 
son, the son received with a pregnant bride, the son of a twice-married 
woman, the son given, the son self-given, the son made, the son pur- 
chased adds ; “ Those twelve are pronounced sons for the sake 
'« of issue : some are sprung from himself: some from another also : 
"'some acquired by [an overt act of adoption] : and others filially re- 
■ " lated independent thereof. Of these, the first six are kinsmen and 
" heirs [to collaterals], the rest are so merely to the hither : and a special 
.".. rule obtains, according to the priority in rank of the sons : all -these 
“ sob$: ate considered as heirs, to one. having no real legitimate son.; 

but should a son be subsequently born, .no right of .primogeniture 
■ " attaches to them, Of these, those who are. equal in class take a 
" third share; but those inferior in rank -should live in subjection to 
■ * one of equal rank receiving maintenance.” 
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l/O'-f 


Katyayana, 


.s understood) may not have been expended by -the 
legitimate son in acts of merit, — that is in sacrifice, 


1G. Katyayana — ■“ If a legitimate son be born, 
the rest are pronounced sharers of a third part pro- 
“ vided they belong to the same tribe : but if they be of a different 
,>£ class, Uiey are entitled to food and raiment only. — In some copies 
“ the reading is — are pronounced sharers of a fourth part (a).” 

17 . Yasishtha. — When a son has been adopted, if a legitimate 
Yasishtha. “ s< ? n afterwards born, he shares a fourth part pro- 
£p vided [the estate] may not have been expended in 

acts of merit.” 

IS. * He ? j the adopted son. ‘ Provided’ the whole estate (which 
Explanation, 
and so forth. 

19. For the sake of removing the conflicting contradictions of 
The apparently several varying texts of Mann and the rest, the follow- 

coniiietiug author- ing interpretations are ottered on these texts, The 
iiies, cited, are declaration in Yrihaspati’s text, that the real legiti- 
re couched. mate son succeeds exclusively to the estate, and that 

the rest are entitled merely to subsistence, regard -such sons of the wife 
and the rest who are unequal in class, on account of uniformity with 
text of KStyayana and Devala. And the rule also in the texts of 
NSrada and the rest, for the succession of the son given and the rest 
to the estate, on default of the son of the wife, and the rest, regards 
their succession to the whole estate, and therefore the rule for the fourth 
of the share of the real legitimate son propounded by Yasishtha, where 
such son may be bom subsequent to the adoption of a son given must 
be understood as applying to a son given. 

20, So, also the rule, for succeeding to a third share in the texts'" 
of Devala and Katyayana, must be alleged to refer to 
a son given, endued with eminent qualities, on account 
of uniformity with the following text of Manu.~“ Of 
“ the man to whom a son has been given, adorned 
with every quality that son shall take the heritage, 
though brought from a different family” — ‘ With every 
quality*] class, science, observance of duties. 

21 Others affirm if must apply to the son of the wife in eon- 
Some construe fonnity with this passage in the Brahma Purina : te Let 


The rule for 
the third share 
propounded in § § 
15, 16, is relative 
to the given son, 
eminently endu- 
ed. 


it as referring 
to the son of ike ' 
wife. 


the real legitimate son 


even, who is subsequently 
“ bom enjoy the whole estate — the son of the wife 
“ takes a third share, the son of an adopted daughter 
“ a fourth/* 


' ANNOTATIONS. . . . , . 

16. Sharers of a third' part.] In citing this text, the author of the MitaksMra 
adopts the ■ reading which gives a fourth part. t( This reading (observes^Mr. Cole- 


Y, translation ofMit : on Ink. note to eli. Sect,- XL § 25* 
0) See 1 Mad II. 0. Rep. 49. 
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22, in Abe same manner the doctrine of one lioly saint that 

The distinction the sori given is an heir to kinsmen, — and that of 
of quality, also another, that lie is not such heir, — are to be reconciled 
reconciles, die by referring to the distinction of his being endued with 

flictin^Jootrines S ood <l ualities ? r otherwise. By reason “of succeeding 
of authors, that to the estate of sapinda kinsmen, as well, as to that of 
the adopted son is the father, he is [argued by the one to be] heir to 
and is notdheir to kinsmen ; and on account of the particle ‘ only 5 in the 
kinsmen. phrase * £ of the father only" (occurring in the- passage 

subjoined) from inheriting merely of the father, he is ’[argued by the 
other, not to be] such heir. — " Of these, the first six are heirs to kins- 
men : the other six of the lather only.” 

And plso the 23. And thus [the objection of] variation from 
variation of rank the son given being enumerated higher and lower in 
assigned him by the order of inheritance, and so forth, by different 
different authors boly saints respectively, is obviated by the distinction 
in die series or as [ 0 } x j s qualities good and bad. 


Conclusion, that 24c Therefore, by the same relationship of bro- 

the adopted sou ther, and so forth, in virtue of which the real legiti- 
inherits collateral- mate son would succeed to the estate of a brother or 
by* . . . other kinsmen, where such son may not exist [the 
adopted son] takes the whole estate even. 

25. Since it is a restrictive rule, that a grandson succeed to the 
Objection, that appropriate share of his own father, the son given, 

the grandson 'be- where his adopter is the real legitimate son of the 
ing ' the adopted paternal, grandfather, is entitled to an equal share 
son of an adopt, ed even w ith a paternal uncle, who is also such descrip- 
equally 01 with ^ an t-ion. of son ; therefore, a grandson, who is an adopted 
uuele/m the heri- son may [in all cases,] inherit an equal share even 
tage of the grand- with an uncle. — This must not be alleged, [as 1 a gene- 
father. ral rule]. For, there would he this discrepancy : 

Over-ruled. where the father of the grandson were an adopted 
son, he would receive a fourth share : but the grandson, if he were 
such son, [of him] would receive an equal share [with an uncle in the 
heritage of the grandfather]. And accordingly, whatever share may 
be established by law, for a father of the same, description, as himself; 
to such appropriate share of his father, does the individual in ques- 
tion, [viz. the adopted son of one adopted] succeed. Thus what had 
been advanced, only is correct. The same rule is to be applied by 
inference ' to ' the great grandson also, 

26. But, although the son of the wife,, the son given, and the rest 
M opponent * ma J succeed to the general estate, their non'-succes- 

alleges that tbe sion to empire is advanced. — Thus it is ordained in . 
adopted soil, may the- Vedas.- — £e The legitimate son, the son of the wife, 
not :. succeed to « fj ie S0B , given, the son made, the son of. concealed 
b^birrigbUothe “ birth, and the son rejected, take shares of the heri- 
• general estate: as “tage. The son of an unmarried girl, the son of -a 



653 


:D Al'TAKA-CHAN DKIKA’. SEC. V, 


would appear from “ pregnant bride, the son bought, the son of a twice- 
two passages from « married woman, the SOI! an 


the Vedas. 


married woman, the son self-given, and the slave's 
“ son, these six are contemptible as* sons : on failure 
“ of the first in order respectively, let him invest the next with filial 

vice- 


— In the same authority also—" Let not the king invest in the 
empire the wife's son and the rest ; [nor] cause to he completed 
*■ through such sons the solemnities for his fore-lathers, a legitimate 


27. It is replied — If another ordinance of law exist, a special 
His objection is ru - e - or the sake of convenience [must be construed] 
obviated*.' The two conveying even the same meaning. Therefore, the 
passages are coa- first passage cited, which is declaratory of the right 
sistent, and such to succession of the next in order, on. failure of each 
preceding extends even to the whole empire, as con- 
ed' UL ° b forming with the texts of Nara-da and the rest before 
mentioned : and the latter passage prohibits the equal 
participation of the son of the wife and the rest, if a legitimate sou 
exist, or it refers to a son of the wife and the rest unequal in class ; 
otherwise it would be vexatious were adverse meanings deduced from 
each passage. But if however this is admitted [and disregarded, j then 
[we allege j that by the passage in question, the appropriate shares of 
the son of the wife, the son given and the rest respectively are not 
forbidden if a real legitimate son exist ; but the investing such son 
with empire is ordained [by that author] after having previously 
barred the same in. respect to those sons, in case of the existence of a 
real legitimate son. 


28. Thus, the son of the wife, the son given, and the rest receive 
, « ■, . „ the share prescribed for them by the general law. For 

grounds lor contracting the operation ox the same are 
wanting : nor does the particular passage in question obstruct its 
operation : for that relates to a different subject. Accordingly, their 
light to inherit is clearly laid down in the preceding passage, — “ take 
shares of the heritage ” .Nor can it be said they participate [merely] 
in the estate other than the empire. For the empire also is treated 
on in the passage in question. The exclusion of the son of the twice- 
married woman and the rest from the empire, although each preced- 
ing in order may have failed, is in virtue of a distinct provision in 
respect to them. 


In the ^udra, 
tribe the partition 
for the adopted 
so n h different. 

30. Since, 

He shares 
equally with the 
legitimate son 
a urine the Li herd 


29. The mode, however, of partition between the 
son of the wife, the son given and the rest and the 
legitimate son, which has been propounded in what 
preceded does not apply to the Cudra tribe. 

in the following texts of Mann and Ydjnavalkya res- 
pectively, a share equal to that of the real legitimate 
son is prescribed for the son even by a female slave 
of a man of tlie class in nuestion ; and Luc co-heirship 
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life, and at a parti- 
tion subsequent to 
the father’s death 
takes the moiety 
of the share of the 
legitimate son as 
is intimated by, 

Manu, 

Yajhavalkya. 


with the daughter’s son of such son only when having 
no brother is intimated ; the equal partition of the son 
of the wife, the son given and the rest, with the real legi- 
timate son whilst the father lives, and their succession 
to the moiety of the share of such son, where the father 
may be dead at the time of partition, follow a fortiori. 
- — And otherwise there would be a great inconsistency 
if, where the son of the wife, the son given, and the 
rest took the fourth of the share of the legitimate son, the son by a 
female slave, whose title is infinitely inferior in respect to these, were 
to take an equal share, the legitimate son. Manu— “ But a son, begot- 
<c ten by a man of the servile class, on his female slave or on the female 
H slave of his male slave may, by permission, take a share of the heri- 
<c tage. Thus ‘is the law established. Yajiiavalkya : “ Even a son, be- 
^ gotten by a £6dra, on a female slave may take a share by the father’s 
<e choice. But if the father be dead, the brethren should make Mm 
partaker of the moiety of a share ; and one who has no brothers, may 
** inherit the whole property, on default of daughter’s sons.” 


31. If according to this authority, where there may be no son of 
The term ffae w ^* eail( ithe rest, but there may be awifeanddaugh- 
4 daughter’s sou/ ters, the daughter’s son be entitled to share [with the 
occurring in the son by a female slave] ; the rule for the succession of 
text of lajaavah the daughter [or other proper heir] would he infring- 
lustrSive^ 6 ^ ' e< ^ > therefore, if any even in the series of heirs down 

to the daughter’s son exist, the son by a female slave 
does not take the whole estate ; but on the contrary shares equally 
with such heir. 


32. Accordingly, the text subjoined must be construed as refer- 
Otter author!- ring merely to QMtm. “A son given being thus 
tiescited refer fco adopted, if by any chance, a legitimate son should 
^fidras, aud sup- €i be born, let them be equal partakers of the father’s 
port the doctrine « estate So also in the following text, the equal 
advanced. participation of all lawfully begotten (Jiidras having 

been first propounded, the succession to equal shares, of the other sons 
likewise is subsequently declared by the sentence, ( <f if there be an 
hundred sons”) occurring therein. <c For a 9&dra is ordained a wife, 
** of his own class and no other. Those begotten on her shall have 
**' equal shares ; if there be an hundred sons [the same mode of partition 


ANNOTATIONS. 

31. , If according to this authority.] The text of YAjnavalkya provides that the 
son by a female slave who has no brothers, shall not take the whole estate- where there 
may be a daughter’s son. — Thence, it is inferred that the daughter’s son shares with 
is the object of the author to shew that the term £ daughter’s son’ is not res- 
trictive in its khnse, but includes any heir, enumerated in the series after the sou down 
to the daughter’s son ; viz. the wife, the daughter, the daughter’s son. 

Yriddha Oautama. 
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D ATT \ KA • * * i I A N DU i Ka . SV d V, l>Ol 

■’ skill oltairt]:'*' If list* sentence in qucaflvii bo referred to die real 
legitimate son only, the position contained in it being obtained from 
what preceded, its repetition, would be unmeaning. 

08. The son given, who is a Dryauiushy ayana. if both his adoptive 
and natural ih diers have m,. other male Issue, taken 
the whole estate - of both"! : oh< 


Tit 


nv rsgiu oy 
itii.frsfuiiL'O ui f 1* e 
I > v y a :i i u:= hy ay u i ; u, 

Jii \ lit*, fSi M.VS .U 

L : s natural fud.-er 
iiucl a d o )i : i v e 
he her 
uveiv. 


lie a Top Uni, vnUe re legiti - 
mate issue [of the tulojitod [ existed does nat partieU 
pate [in the estate of the adopter]: but a- legitimate 
son being born [to the natural father] subsequent to 
the adoption, Uhe adopted son] takes half of the share 
of a legitimate son. ]f [however such issue be suhsv - 
Miiently born r<» the adopter, the adopted son in 
question j takes half of the share which is prescribed by law for an 
adopted son, exclusively related to his adoptive father, [where legiti- 
mate issue may be subsequently born to that person. 1 

o4. The PiuvarAuiiyaya declares this — * * Should they have no 
Confirmed by " offspring begotten on their wives, [the adopted 
passages* oil eil ‘ v sons] take the whole estate,” — A text of bktrada 

“also [declares.] “Let those, being sons to both 
“ fathers, present separately to each, oblations of food and water ; 
*• they take the half of a share in the estate of the. contributor of 
the seed and owner of the soil T It. has been before said, that the 
terms contributor of the seed and owner of the soil are illustrative 
severally of i he natural and m’mpnvr lathers. 


sib Tin \ Vi 


iYavTav - ? tji ’ /O f\ >i i j >x if{}( i'.'ISt-'. 

t. .As sons blind, lame, and so forth do nor. inherit — and- since 
it is ordained that their legitimate son and son of 
the wife only participate In the estate of the paternal 
grandfather : a son given, or other description of son, 
adopted by such persons, have no right to the estate 
of the paternal grandfather; but to maintenance 
only. For aHmony being provided for the wives of 
peiwms blind am! so forth, maintenance for their 
adopted sons is inferred a fortiori. 

1. An- 1 since it is ordaiacd that their legitimate,, son, &c* &c.J The following is 
a text; of Yajhavslkyti. — “'B it their seas, whether legitimate, prime offspring, ;of 'the 
** wife by a kt lists} an are en titled to allotments if-- free '•■from .Similar defects.” 

■this, the* author of the Mitakslmri thus comments — “ The specific mention of ** legiti- 
mate** issue and “offspring of the wifeTis intended to forbid the adoption of other 
sons.**- ■ ■ 


The adopted 
son of a disquali- 
fied person can 
lint inherit in, but 
takes alimony 
Torn the esiatft 
of his paternal 
grand fur her. 


i 
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% So also having previously declared sons blind, lame and so 
4 cert ain 33 °k to 7 ° e heirs, an author adds — “ Of these 

author shews' this. “ the sons legitimate and sons of the wife, who are 
free from defect participate in a share : the childless 
" wives- of those, [who are blind, and so forth] are to be supported 
"if virtuous. Their daughter are to be maintained as long as un- 
“ married.” 


In the same manner — since it is shewn that a son given 
participates with a real legitimate son born subse- 
quent to his adoption — a son adopted, where a 
legitimate son exists does not take a share. Accord- 
ingly, an author declares the non-succession to a 
share of one adopted without observance of rule : — ■ 
“ Him existing, a son being created, and a son given, 
“existing. one being adopted informally; that estate 
“is his only, who is justly master of the father’s 
" wealth'' — Mann. “ He, who adopts a son without observing the 
" rules ordained, should make him the participator of the rites of 
“ marriage, not a sharer of the wealth.”* 

It is declared by an. author in the following text, that a son 
given likewise, who is of a different class does not 
inherit. “If one of a different class, should however 
" in any instance have been adapted as a son, he 
“ should not make him the participator of a share. 
This is the doctrine of Caunakmf Something to 


One adopted, 
by a man having 
legitimate issue, 
and generally 
without o b s e r- 
vancc of form 
does not inherit 
as appears from 
Manu. 


4 

Nor cau an 
adopted son of a* 
different class 
inherit as is shewn 
by ^uuriaka. 


this effect has been before declared.*** Sufficient has been said. 


Peroration, — This treatise, succinctly exhibiting the rules relative 
to the adopted son is excellent, and the h e art- delighting preserver of 
law through the serious application of students. Thus is the 
Dattaka-Chandrikfi, compiled by the great preceptor, the fortunate 
Devanda-Bhatta, completed, J 

* This text is not found in the institutes of Manu, v. D. M. Sect, Y. § 45, 
t Yide supra Sect. I. § 14, 

t The printed copy, as well as manuscripts read Kuvera* As however the 
author avows himself to be the writer of the Smdti-Ohandrika, which is known as 
the production of Bevanda-Bbatfu, this name in the translation has been substituted. 
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SYNOPSIS 


OR 


GENERAL SUMMARY 

OF THE 

HINDU LAW OP ADOPTION. 


The Hindu Law of Adoption may be classified under the follow- 
ing Heads : 

1st. The qualification and right to adopt, 

2nd* The qualification and right to be adopted. • ■ 

3rd, The form to be observed in adoption and the effect of its 
omission. . 

4th. The effects of adoption. 

5th. Special rules. 

It should be premised, that in the present age. amongst the vari- 
r. 1). M. See- ous subsidiary sous* recognized in codes of law, ac- 
tion i. § 64,65* cording to the authority of writers, confirmed by prac- 
( v - D. Ch. Sec- tico, Only those technical lv denominated, tho son giv< n 
lion I. § 9- (Dattakaor Dattrima) and son made, (Erifriroa or Ivrifn) 

are capable of being aftiliated.F The author of the,. ihuRike or 
ChandrikS, indeed admits the son given alone, — In effect however, with- 
out any great latitude, a son self-given, and a son rejected, might per- 
haps be included!: under the general denomination of the f son made 7 
the Kxitrima or Krita putra (vulgarly called ‘ Kart a puteh) : and it 
should not be omitted, that in treatises of law, the term Dattaka or 
son given is sometimes used to denote an adopted son generally. 


HEAD FIRST. 


The qua! tjicnilon- and right P? adopt. 

The primary reason for fcho affiliation of a son, being the Amiga- 
D. M„ Section necessity of providing for the performance of the 

I § 3 . csequiai ritesfu } % celebrated by a' son, for his deceased 


* See these enumerated in a Note * 3 3. Scot. I. T>. M, 
j* v. Notes I. »ud IL subjoined ” \ v. Not* 1 . HI vdijoiixd. 

oq s ( .f -i ■ A, 
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B. Ch. Section 
I* § 3. 

I). M. Section 
1 . ■§ 6 . 

1). M. Section 
I. § 13. 

& Ch. Section 
I. § 6. 

performing the 
take place. 


father, on which, the salvation of a Hindu is supposed 
to depend, it is necessary that the person proceeding to 
adopt should be destitdll of male issue capable of per- 
forming those rites. By the term issue, the son’s son 
and grandson are included. It may be inferred, that 
if such male issue, although existing, were disqualified 
by any legal impediment, (such as loss of caste), from 
rites in question, the affiliation of a son. might legally 


A doubt might be entertained* as to the validity of an adoption, 
3 Ch Section by one n0 ' f being in the order of the f Gxihf (the 
Y" 7 * " ‘ house-holder or married man) or by a blind, impotent 

or other person disqualified from inheriting. The 
more correct opinion, however appears to be, that an adoption by any 
of the persons described would be valid : though it seems reasonable, 
that the affiliation of one excluded from inheritance, should confer no 
right of succession on the adopted, of which the adopter is debarred 
hr law. 


The same reason which imposes the necessity of adoption on a 
D. M. Sect. I man not equally applying to a woman, the latter (at 
§ 3 5, 89. least such seems the more accurate and prevailing 

D. Ch* Sect. I. doctrine) is incapable in her own right of adoption*^ 
^ D Ch, Sect I f bough it is admitted that by his sanction^ she may 
§ 24 . ■ / k ' affiliate on the part of her husband a- son who would 
D. M, Sect. I. necessarily be filially related to himself. jVancla 
§ et. seq. Pandita denies generally the authority of a widow 
to adopt, assigning a reason by no means satisfactory, that the assent 
of her husband is impossible ; but it is reasonable to admit, consistent 
with practice, and the opinion of other authors, the validity of an adop- 
tion made by a widow under the sanction of her husband written or 
formally expressed during his life- time, and perhaps in some places 
.under that of kinsmenf aj. 


HEAD SECOND 

The qualification and right to he adopted . 

The first and fundamental principle is that the person proposed 
I). M. Seek V. t° be adopted, be one w'ho by a legal marriage with his 

§ 16. etseq. mother might have been the legitimate son of the 

I). CL Sect, adopter. By the operation of this rule, a sister's son 

' and offspring of other female, whom the adopter could 

not have espoused, and one of a different class are excluded from 
adoption.- In the present age, marriage with one unequal in class is 
•prohibited, . 

* \% Note IV. subjoined, 

f v. Note V. subjoined. . - J. v. Note VI, subjoined, ■ 

' . . (a) So held in. % Mud U. C. Itep, 20Gl 



SWSOPSiS. 


063 


N&nda PanAita declares that a woman may not affiliate a brothers 
D M Sect IT 8011 : ^ ^is opinion be correct, it might be consistently 
§ 33 " o-C * argued, that where a woman is proceeding to adopt 
with the sanction of her husband or kindred, she must 
not select generally one with whose father she could not have legally 
married. 

It is an obvious inference, that the person selected should be 
D. M. Sf>ct. II. exempt from any disqualification, which might pre- 
§ 11. 12. er sen. vent him fulfilling the purpose of the adoption, — It 
D. M. Seer. IT. been i^timaned by writers on law* that proximity 
* 0* Ch <wt 1 of kindred ought to determine the choice of an adopt- 

^ .)t K u ed son. But though Nan da Pamlita extends this 

MiUks hard.f principle with elaborate minuteness, it can not be re- 
■Dvaita Itfirnaya. garded as . a rigid maxim of law, vitiating the adop- 
tion of a remote, where a near kinsman, or of a stranger, where a re- 
lative may exist. The right however of a whole brother’s son to be 
adopted in preference to any other person, where no legal impediment 
may obtain, seems to be generally admitted, and may be regarded as a 
received rule of law. • • 


An only son* cannot become an absolutely adopted son (Sudha- 
I). XL Sect. IV, Dattaka,) but he may be affiliated as a Dvyainushyfi- 
yana or son of two fathers. In this case, the reason of 
the prohibition, viz., extinction of lineage to the 
natural father would not apply. An only son of a 
whole brother accordingly, if no other nephew exist 
for selection must be adopted by his uncle, requiring 
male issue and is son of two fathers. The same person 
can not be adopted by more than one individual, ex- 
cept in the ease of one nephew by several uncles, the 
■whole brothers of his natural father. It may however 
be inferred, that a ' legal impediment would exist to 
the affiliation by an unde of a nephew, whom his 
father had given away in adoption as a. s Sudiia-Dattakaf who retains 
no filial relation to his natural lather. 


1 1 . 

D. Ch. Sect. L 
I 29. 

IX Ch. Sect. 
Ill, § 17. 

D/M. Sect. XL 
§ »7. 38. . 

I). Ch- Sect, I 
$ 28. 

* XX XL Sect. I 
'i so. 

‘ LX AL Sect, !L 
<■ 44. 


To render the adoption valid and complete, it is necessary that 
IX M. Sect. IV, the person adopted should assent, or being a minor, 
§9. etseq. be given by a competent party. § On the subject of 

Sect, I. the legal ability to give a sou in adoption, some diffi- 
f 7. 31. 31. cully exists in extracting a consistent doctrine. || The 

more correct opinion appears to be — 1st. That, the father may give 
away his minor son without the assent of the mother, though it is 
more laudable that he should consult her wishes. — 2d, That the 
mother generally is incapable of such gift while the father lives.— 
8d. That she however on her husband’s death may give in adoption 
her minor son, and even during the life of that person in case' of 

•* Vasishfha - , Caunaba, &e. 

Trans, on Ink Chap. 1. Sect-. TCI. § 36. g v. Note. TUI. subjoined, 

t v. Nute Y.IL sabi.-iurci. Ji v. 'Neb: IX. 
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urgent distress and necessity. A man who had permanently emigrat- 
ed entered a religious order or become an out caste, being civilly dead 
would be regarded as virtually deceased. 

: Discrepancy of doctrine amongst some writers, and the silence 
of others have left doubtful the determination of these questions; — 

‘ 1st. Whether the adoption of one, who has attained any particular 
age is barred ; — 2d. Whether the performance, in the family of the 
natural father of any, and what particular initiatory rites constitutes 
an insuperable objection to being adopted. 

On the subject of these questions, a passage attributed to the 
E&lika-purSna, (the authenticity and meaning of which are contested) 
is usually cited* According to Jagannatha, the compiler of the 
Digest, this constitutes an absolute prohibition against any adoption 
whatsoever, of one, whose age exceeds five years, or on whom,, the 
initiatory rite of tonsure^ a ) may have been performed in the family 
of his natural faiher.f And, in a case* in which the adoption of one 
older than five years was contended to be illegal, on the opinion of 
it’s Pandits,— declaring according to the Hindu law, as received In 
Bengal, the adoption of such person, to be legal, provided the initiatory"’ 
rites isansk&ra) in the family of the natural father have not been 
and In that : of the adopter be performed— the Sadr Diwfini 
AdSlat appears to have determined': the following points, as appli- 
cable to Bengal, where, if should be observed, the Dattaka form of 
Adoption chiefly, if not solely, prevails§ — 1st That adoption is restrict- 
ed; to no particular age. — 2d. That, one initiated in tonsure in the 
name and family of his natural father, is incapable of adoption. — 
3d. That the age of the person selected for adoption must be such 
as to admit of the ceremony of tonsure being performed in the 
adopter’s name and family. 

The limitation of adoption ' to any particular age is thus over- 
ruled: but without presuming to question as applicable to Bengal 
the accuracy of- the other two points of law resulting from the 
decision referred to, there is no impropriety in expressing a doubt, 
whether they can be received as constituting a general rule universal- 
ly decisive on the questions which they regard, — 1st. Such rule 
would be at variance with the doctrines of the Dattaka Mim&nsS, 
and Dattaka OhandrikA as detailed in a note subjoined. || — 2d. The 
authenticity of the passage, attributed to* the KSlikapurAna, on which 
the opinion of Jagannatha and the Pandits of the Sadr Diwani is 
founded is justly denied, and it is Interpreted as admitting the 
adoption of one, although initiated in tonsure by his natural father. — 

. 3d.. The received definition of the Kritrima son, and particularly the 

' 3X\M. Sect IV. § 23 ; ef D. Ch. Sect, II. § <2$. 

. t v.,D%estCLI7.Sect. Yill ' ^ - 

■ t v. Printed reports o a select eases. — Kernt .Naraen versus Alt Bhobioesree.— « 

■ Cause- No. 22of:X806.. • 

■ § ?, Note X\ subjoined, ’ j| v. Note XI. 

• . (a) 'See 1 MorL Dig. 20, 2L ; 
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mode of affiliation* current in the Maithlla. country, obviously refer 
to one of years somewhat mature, who, if not necessarily, would 
mostly be initiated in tonsure by his natural father : and the adop- 
tion of such person is certainly justified by practice, obtaining in 
some parts of India. 

The difficulty, or rather impossibility of defining any unvarying 
principles, universally decisive on the questions referred to is obvious. 
The most general and consistent rule which presents itself is this.f — 
Any person, on whom the adopter may legally perform the 
Upanayana ritej is capable of being affiliated as a Iiattaka sou: 
while one, not so qualified pnay be lawfully adopted as a Krifcrima 
son. 


HEAD THIRD. 

The form to be observed in adoption, and the effects 
of it's omission. 

Regarding the mode of adoption, a text of Vasishtha is most 
t. D. 'M. Sect, usually cited. This enjoins, that the party proceed- 
'¥.§31. v ( ing to adopt should previously give notice to the 
I). M, Se'ct. V. ruling power (Raj S), and after having invited kins- 
li. CL beet. men> should complete the adoption by the observance 
of the prescribed solemnities, viz., a burnt sacrifice 
and recitation of the prescribed prayers. The forms propounded at 
greater length- by (^auiiaka, Vxiddha Gautama, Baudhayana and other 
primitive writers, essentially 'conform with this of Vasishtha. The 
former provide for the attendance of Rr&hmanas, and an officiating 
priest, to demand the son to be given. 

The expression ( Raja 5 has been explained by commentators to 
D Ch. Sect. the chief of the town or village. They seem 

XI, § & * however agreed, § that, the notice enjoined, and the 

invitation of kinsmen are no legal essentials to 'the 
validity of the adoption being merely intended to give greater 
publicity to the act, and to obviate litigation and doubt regarding 
the right of succession. 

The ,fonn propounded by Vasishtha ; and more particularly those 
4 by the other holy writers, in' pursuance of the works of eminent 
authors, may be correctly regarded, as referring exclusively to the 
son given j || the adoption of a Kritrima son being .held to be valid, 
without the observance of any particular form or solemnities.1T 


■ * Bee that propounded by Rudra Dhara in. Note XVI, 
f v, Note XIL subjoined. 

% lor the rules, for performing the rite of Upaaayana, consult D. Ch. Note to 
Beet. II § 31 : and for the designation and order of the different initiatory rites, see 
I)* XL Note to Beet. IT. 4 23, 

§ y. Note XIII * H v. Note XIV, f Notes XY.jfc XVI. 
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D. M. Sect, V. 
§ 45 & 46. 

D. Oil, Sect. 

II. § 17. 

. D. CL Sect. 
VI. § 3. 


Should a son be adopted without the obser- 
vance of prescribed form, his filial relation would 
not be established, but he would be entitled to assets 
sufficient to. defray the expense of Ms marriage. 


The Dattaka adopted son, except perhaps in the case of a nephew 
3). m* Sect, affiliated by an uncle must be initiated in certain 
IV. § 22. efc. seq. rites in the name and family of his adoptive father, 
D. CL Sect. an< j the Kritrima son, in some instances may, but in 
I*. § 20. et seq. a jj^ nee d not necessarily be so initiated The ques- 
tion as to the particular rites required has already been discussed 
under the preceding head. 


HEAD FOURTH. 

The effects of adoption. 

The legally adopted Dattaka or son given in all cases is, and 
D M Sect Kritrima or son made in some instances may be, 
J), CL* Sect. Vl invested with every filial right in respect to his 
adoptive father, of whose family he becomes a 

inember.f 

The Dattaka adopted son ceases to have any claim to the family 
I). M. Sect. or estate ; and is incapable of performing the funeral 

Vi. £ 6, 7. * rites of his natural father, except where affiliated as a 

if CL Sect. DvyfimushySyana, or son of two fathers. This rule 
IL £ 18. 19. would not apply to the Kritrima. adopted son, who 
would be necessarily the son of two fathers, j; unless, (if such ease could 
occur), where wholly uninitiated in the family of his natural family. 

The adopted son cannot marry any kinswoman related tolas 
rv £2 4 . VT father and mother within the prohibited number of 

§ 10 . & 47 , degrees as his consangumeal relation endures r nor 

the son of two fathers marry in the general family of 
either. 

The adopted son not only inherits of his adoptive father, but 
D. CL Sect, likewise lineally and collaterally! of the near and 
IV. *§ 2. et seq. distant kinsmen of that person. He likewise fepre- 
^* r M, Sect, gents the real legitimate son, in relationship to his 
u.§ 50. 51. 52. adoptive mother, whose ancestor are" his maternal 
grandsires. The, rule hovever now suggested, -would not apply to the 
Kritrima son as usually adopted in the Maithila country, || 


' * y. Note XVIL #' 

f t. Note XVIII, §‘V. Note XX, 

Jy. Note XIX ■ .. : '|!t. Note 11b 



SYNOPSIS. 


im 


HEAD FIFTH. 

Spf C l (U ii l* li 16 4 

Firstly.-— Regard? ng the Bi-yam nvhydy a ;; ox 

The adopted so n. may retain iilial relation to Inn natural father., 
D, M. Sect, hi which ca.se, lie is eaUed a. i) vy dm ns 1 lyhya us, or son 
VI. § 41. efr. seq, of two fathers. This double ii.il al rffinikm proceeds 
I), Cb, Sect, from a special agreement, hot ween the adoptive and 
ii. § 30, ei seq. natural father, at the time of adoption, or may exist 
without such agreement ; as mostly, if not always, in the case of the 
Kritrima adopted son, who is not alienated by his natural lather. In 
the first case, such sou is denominated a complete (miya) in the 
second an incomplete (anitya) I)vyaini:shy<1yana. 

The adopted son, who is son of two fathers, inherits the estate and 
performs the obsequies of both father*, but the relation 
D ' ~ A * K ‘ liCt * ' of his issue (except in the case of the Xxitrima son, as 
usually affiliated in the Maifchila country,) obtains exclusively to the 
family of the adoptive father.. 

Sccondly.—Regardhig the succeed on of ike adopted son. 
Thirdly*— Regarding the svrc&tdoy/. *v<-dsmd 

legit imate and adopted sons. 

Where, subsequent to ari adoption. legally made, m legitimate son is 
, ,, born ‘to the adopter, the adopted son, at a division of 
t 40( heritage with such son, receives a quarter share'" ae- 

^ d! M. Sect. X. cording to the Dattaka-Ghamlrika. A distinction 
5 h ^ however obtains in the case of the Dvyffimjshyavaiui — 

r T ( di. Seel. V. From an obscure part of that work, it would appear 
^ 3 i ' to be the doctrine of its author, that such sow would 

would only take half the share, to which the son absolutely adopted., 
would he entitled, in participating with a legitimate son, subsequently 
born. — On the same principles, this author appears to provide that, 
where legitimate issue is subsequently torn to the natural father, the 
Dvy£mushy&ya$a only takes in the estate of such father, the half of 
the share of a legitimate son. 

ILLUSTRATIVE NOTES SEFEBBL!) TO. IN THE 
. , PRECEDING SYNOPSIS, 

NOTE l 

Only those technically tknmdnakil, the son- given, ffiw (p. 221)]. 
On the subject of sons, to he affiliated In Uu* present row' the two 
texts of law quoted in D. Oh. Sect I § 9. are .usually dir-::. The term 

* v. Nate IS’X'lL si j wav'd. 

' 3 % ' 
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‘ son given/ occurring in the latter, is explained in the VyavahsJra- 
MSdhava* and other works, as likewise denoting tlie ‘ son made* — 
The Putrika-putra does not appear to be regarded as a subsidiary 
son/f and it is not unreasonable to infer, that the affiliation of such 
son, would be valid in the present age. The term ‘aurasa’ or c legiti- 
mate son/ occurring in the text noticed, might consistently be con- 
strued as also indicatory of the ‘ Putrikfi-putra/ This term is used 
to denote a daughter, appointed to be a son, the one appointed to 
raise up issue, and the son of either. — Y^jnavalkya declares the 
PutrikS-putra to be equal to the real legitimate son,i and Manu pro- 
pounds that there is no difference between a son and an appointed 
daughter, and a son’s son, and the son of such daughter.§ Further, 
an equal division of the heritage is ordained between the PutrikS- 
putra, and a real legitimate son subsequently born. It should be 
observed however, that Jimhta- Y ahana denies that a daughter, ap- 
pointed to raise issue, can acquire any superior right, unless she bear 
or be likely to bear a son.|| 

NOTE II. 

The e son given 9 (Dattaka or Dattrima) and * son made' (Kritrima 
or Krita) (p. 221)]. For the description of the son given’ by Manu, 
see I). Ch, Sect. I. § 12, The same author thus describes the son 
made. — "He is considered as a son made, whom a man takes as his 
“ own son, the boy being equal in class, endowed with filial virtues, 
“ acquainted with the merit of performing obsequies to his* father, 
“ and the sin of omitting them.” — Vijh&necvam in the MitSkshari 
and Visve§wara in the Maclana-parij&ta intimate, that the son made 
should be an orphan.^ 


NOTE III. 

A son self-given, and a son rejected (p. 221)]. These are describ- 
ed by Manu (v. Translation by Sir Wiliam Jones, Ch. IX. verse 167. 
et seq.) The author of the Mitakshara and other writers provided that 
these sons should be of the Scixne tribe. 

NOTE IV. 

A doubt might he entertavned (p. 222)], The expression r aputra/ 
— destitute of male issue, occurring in the texts of Manu cited as 
authorities for adoption is explained as intending, — one whose son 
may have died, and one to whom no wson may have been born:** — 
The first explanation obviously, and the second by implication may 


^ A commentary on Parasara current, in Western and Northern India, 
f Sect D. Ch. Sect I. § 8. 

$: 2, 120. cited m Trans, of MIt. on luh. Ch. I. Sect, XL 
§ D. ISO, 133. 

|| Consult generally Trans, of D&ya-bhaga, Ch. X ; and of MH. on liib* Ch. I. 
Sect. XL ■ \ A ,> ' 

<T. v, Trans, of Mit, on lull. Ch. I. Sect. XL § 17. et note. 
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be construed as solely referring to the f O n hi " or married mam— 
Again, Medhfitithi declares that the scriptural precept enjoining the 
production of a son must positively in some way be fuhilled "by a 
person of the description noticed * These however do not appear 
sufficient grounds to pronounce the illegality of an adoption made, 
generally by a man who may not have married^ a) or still less, one 
whose wife may have died. In fact, the passage in question of 
Medhatithi may be regarded as merely enjoining the more obligatory 
necessity for a married man, having .no male issue to adopt a son. 
Jagann&tha, in the VivSda-bhangarnava or Digest, translated by 
Mr. Colebrooke expressly rejects as erroneous the doctrine 'which 
would restrict adoption to a man in the order of the Grihl.y It may 
be observed that ns marriage is one of the last of the perfecti ve rights, 
necessary to complete the regeneration of ‘ the twice-born; celibacy 
is scarcely known amongst the Hindus. — The individuals excluded 
from inheritance are, “ the impotent person, the outcast and his issue, 
one lame, a madman, an idiot, a blind man, a person afflicted with an 
incurable disease, and others similarly disqualified.”- — The admissi- 
bility of a doubt as to the legality of an adoption by such persons 
is suggested with reference to a passage in the I\Iit4kshar4 which de- 
clares, that the specific mention of *' the legitimate son’ and 6 son of the 
wife’ in a text of Yajhavalkya, providing for the inheritance of such 
sons of disqualified persons, is intended to forbid the adoption by them 
of other sons,* The author of the Dattaka Chandrika likewise, argu- 
ing from the same or a parallel text that an adopted son is not 
ordained for disqualified persons, excludes such son * of those persons 
from succeeding to the estate of the paternal grandfather. § In the 
absence, however, of other authorities, those alluded to can hardly be 
admitted as sufficient to establish a general rule vitiating in to to, the 
adoption by one excluded from inheritance. — In fact, the author of the 
Dattaka Chandrika, without advancing such position, merely denies the 
right of one so adopted to inherit of his adoptive grandfather, and 
perhaps no more was intended by the author of the MitaksharS. 

NOTE V, 

Is incapable in his own right of adoption (p. 222)]. This position 
may be questioned, and does not appear to be a generally received rule. 
In the tract of country denominated M a ithi h, a custom prevails of 
the adoption by a widow of a Kritrirna son, for the performance of 
her Sapmdikarana, or right of association with departed ancestors, the 
observance of which, on -the eleventh day from her decease; exempts the 
other relatives who are unable to celebrate such ceremony from, observ- 
ing in her honour, (as they otherwise would have to do,) twelve monthly 
funeral repasts. — The practice is perhaps founded on, or justified by, the 
following passage from the Dvaita-nimaya of Y^chaspati-micra, an 
author of paramount authority in the £ Maithila’ country — ec Its pur- 
“ pose is, for the man, that he may be excluded from the hell denomi- 

. Sect I.’ § 60 . " {" ^rTrai^ntfit.' on Iuk Ch.IL Sect X V 

t v Digest Gimp. l\\ Sect. VIII. ' § D. Cb. Sect. T I 

m) See 1 Mori. Dig. 16. 
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“ nated f put for the woman, that some one may exist, capable of per- 
“ forming her rite of Sapiixdana or association with departed ancestors. 
“ Should individuals, capable of promoting these objects exist, a son. 
“ must not be adopted. Accordingly, from the resemblance to the 
“ condition of being parents of male issue ; where, the son of a whole 
“ brother may exist, by a man, other persons, — and where the son of a 
' “ rival wife may exist, by a female, sons made, and so forth, must not 
“ be affiliated. To this doctrine conform Asahaya, XJdaya-kfira, the 
“ Kalpataru, the Parijata, the Ratnakara and other works”: — This 
passage sufficiently explains, why the custom in question is restricted 
to widows. A husband is capable of performing the Sapindaxia, or 
Sapindi-karana, (for the terms arc synonimous) for his deceased wife. 
On the same principle should the husband leave an adoptive son who 
would necessarily be filially related to his wife, the widow could not 
adopt a peculiar son for herself. — -The son affiliated by a widow, accord- 
ing to the custom noticed, is not regarded as related in any way to her 
husband, and merely succeeds to her exclusive property. 

NOTE VI. ' 

Though it is admitted by Ms sanction , she may affiliate on the 
part of her husband (p. 222)]. On the subject of the adoption by a 
woman, this portion of a passage from Vasishtiiais usually cited. Let 
not a woman either give or accept a son unless with the assent of her 
husband,” V&chaspati-mi$ra, in another work, the Qr^cldha-Chinta- 
mani, maintains that the clause, “ unless with the assent of her hus- 
band,” refers only to the gift, and nob the adoption of a son, a woman, 
as well as a Qudra, from their inability to perform the sacrifice included 
in the prescribed ceremony, being both incapable of adopting a -Dattaka 
or son given. In this opinion he is supported by Iludra-dara, the 
author of the Sudhi-Viveka, a work also current in Maitliila. Both 
authors have perhaps, from their silence, left it doubtful, whether they 
allow the adoption of a Kritrima son, (at which no sacrifice is perform- 
ed,) through the delegated agency of a wife or not : It would however 
be difficult to shew that such adoption were at variance with their 
express doctrines. — • ‘ This objection (says Mr. Colebrooke, in allusion 
“ to the opinion of Vachaspati-mi<jra, just mentioned) may be obviated,, 
* e by admitting a substitute for the performance of that ceremony *. and 
accordingly adoption by a woman, under authority from her husband, 
“ is allowed by writers of the other schools of law : Nanda Pandita, 
“however in Ms treatise on adoption, restricts this to the ease of a 
“ woman, whose husband is living, since a widow cannot, he observes, 
A have her husband's sanction to the acceptance of a son. On the 
“ other hand, Bfflam-bhatta* contends that a woman's right of adopt- 
'f .ingy as well as of giving a son is common to the widow and the 
“ wife,' ' .This is likewise -the opinion of the author of the Yyav&Mra- 
f Mayhkha : but while he admits that a widow may adopt a son with- 
“ out her husband’s previous authority, he requires! that she should 
.'•“'.have the'" express, sanction of Ms. ki ndred. ^rit»s of the Gaura 

■ ■ . f . A m the ' ■' ■ ' ; ’ 
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school, on the contrary insist on ;i formal permission from the 
husband declared in Ids life-time” It may he added that the 
author of the Viraniitrodaya concurs in the opinion of the Vyavahira- 
Mayiikha just noticed. — Of these works, the former is more parti- 
cularly current at Benares, and tlie latter among the MarahSttas/* * * § 
Nanda Panclita has not omitted expressly to disallow the ability of 
kinsmen to authorize a widow to adopt.*)* 

NOTE VI L 

An only non { p. 224)]. Narnia Panrlita and the author of the 
Datiaka Ohandrika, extend the prohibition to one of two brothers, 
and the author of the Mitakshara forbids the gift of the elder of 
many ^ 

NOTE VIII. 

Should assent or (being a minor) be given by a competent party 
(p. 224)]. The necessity of the assent of the object of a. Kritrima 
adoption, to which the only parties are the adopter and adopted is : 
obvious: and it ^ would be highly unreasonable, could parents affect 
the rights of their adult son, by giving him away against his consent* 
—Texts of law indeed are not wanting, prohibiting generally the 
gift of a son against his will : but it seems a correct construction,, that 
such texts merely refer to the adult son. A minor legally can have 
no will 


NOTE IX. 

Some difficulty exists in. extracting a consistent doctrine , (p, 
224)]. Balam-bhatta,§ and other authors seem to imply the necessity 
of the assent of the mother if alive and capable to the gift by the 
father : and Jagaimatha in the Digest, while he admits the validity of 
the adoption intimates the abillity of a son given without the assent 
of his mother, to perform her funeral rites. Nanda Pandita,|| 
Yijnane^varaN V^elmspati-mirjra, Jiudra-dhfira, Cliandegvara ^and, 
others, who admit the legality of the adoption of a son given without 
the assent of the mother by the father, seem to restrict the indepen- 
dent gift by a woman of her son to the ease of the widow ; and on 
the other hand, the author of the Daifcaka Chandrikfi includes the 
cases wherein the husband may have emigrated or entered a religi- 
' ous order ; and B&lam-bhatta provides, that the wife may give away 
her son without the consent of her husband, if the distress be urgent. 
A provision to this effect certainly appears consistent and reasonable* 
— In any case in which a .question might arise, it would naturally 
rest with the court, assisted by Pandits to determine what special 


* Mr. Colebrooke m his Preface to the Baya-blriga, 

f I). M. Sect. L §18. 

X v Trans, ou Inh. CL I. Sect XL § IB. 

§ Trans. MIL on Inh. Mole to CL I. Sect XI. § 9. * • 

j| ih M. Beet. IV. .8 12. • 1! Trues, of Mih on InU. CL I. ■Sect XL § 9. 
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circumstances of distress or necessity would justify or validate the gift 
of her son by a mother without the father’s consent. It may with 
some reason be inferred, that one adopted as a son given, under 1 an 
invalid gift, who voluntarily remained as son to his adopter, might be 
regarded as a Kxitrima son. 

NOTE X. 

Chirfly, if not solely prevails (p. 226)]. In a Note on Chap. 10. 
Sect X. of the Digest, Mr. Colebrooke observes, that in Gaura or 
Bengal and most countries, other than Mithiia sons are only adopted 
in the Dattaka form. The prevalence however of such practice should 
not vitiate a Kritrima adoption, unless .indeed it appeared such mode 
were expressly prohibited by works on law of paramount local 
authority. 

NOTE XX. 

The doctrines of the Dattaka-Mimimsa and Dattaka~Chandrik£ 
(p. 226)]. The following appears to be that of Nanda Paridita, from 
his elaborate and intricate gloss on the passage referred to, which is 
attributed to the Kffika-purSria * The most preferable object for 
adoption is a child wholly uninitiated: his filial relation proceeds 
from the performance by the adopter of initiatory rites. Next in 
rank to him is one initiated as far as tonsure exclusive, for the 
performance of which, the period from the third to the fifth year is 
prescribed. Inferior as an object of adoption, is one, whose tonsure 
has been performed by his natural father, who, provided he be under 
six years of age may be adopted, and acquires filial relation to the 
adopter pn the performance by that person of the different initiatory 
rites preceded by a sacrifice for male issue (putreshti). Such son, 
from Ms having been initiated in tonsure and other cites in both 
families is a Dvy&mushy^yana, or son of two fathers. It is to be 
' observed, that Nanda Pandita, in the abstruse gloss noticed, seems to- 
have betrayed himself into an inconsistency. According to his ex- 
planation, if the boy proposed to be adopted have not been initiated 
in the rite of tonsure by his natural father, he cannot be adopted 
after having attained his fifth year : if however, he has been so initiat- 
ed, he maybe affiliated, (provided he be under six years of age,) a 
sacrifice and so forth being observed as already noticed. — The sub- 
joined appears to be the substance of the doctrine in the Dattaka- 
Chandrikl, resulting from the most abstruse part of the work.f — 1st. 
The most preferable object for adoption is one, for whose upanayana 
rite, the prescribed principal season has not elapsed: the previous 
rites performed by the natural father are not to be renewed. Such 
son becomes filially related by the mere performance of the rite in 
question)— 2d. Inferior as an object of adoption is one for the per- 
formance of the upanayana rite, on whom the principal season has 
elapsed. Tn the ease of such adoption, the sacrifice for Male issue 
must be observed, and the rites of tonsure and the rest M performed 
by the adopter on the adopted. ' , /; l , ■ 

* y. D. M« Sect. I?, § 82, and 54, ' . : f y. 3). CL Sect IL § 20, and $3, 
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NOTE Nil, 

The most general and consistent rule which presents itself (p. 
227)], This is stated with reference to a text of Vasishtha, and the 
: supposed doctrine of the Dattaka-Oliandrika detailed in the preced- 
ing note and founded on that text. This intimates, that the son 
given by initiation in the rite of upanayana, in the family of the. 
adopter becomes a member of that family. Supposing the rule sug- 
gested to be accurate, it would remain to be determined, what circum- 
stances would constitute a disqualification to the performance by the 
adopter of the rite in question on the adopted.— The author of the 
Dattaka-Chandrika has left it doubtful, whether in his opinion, the 
celebration of that rite by the natural father would be an insupera- 
ble bar to its re-performance by the adopter, and hence to adoption ; 
or, in the same maimer, as the rite of tonsure, it might be renewed 
by the adopter in his own family. — Another question would likewise 
arise, whether, even after the expiration of the secondary season for 
the celebration of the rite in question, as provided in the case of the 
natural father, the adopter by observing certain penances might not 
derive ability to perform the rite in question. A determination of 
these points in the present compilation could not without presump- 
tion be attempted. It may however be remarked, that it appears 
more reasonable to suppose, that the celebration in the family of his 
father, of so important a rite as the upanayana, or the expiration of 
the secondary period prescribed for the performance of that ceremony , 
should constitute an impediment to the adoption of a son given by 
precluding the capability of the rite referred to, being celebrated in 
the family and name of the adopter. 

NOTE XIII. 

They seem however agreed (p. 228)]. “The representation to 
“ the king, and invitation of kinsmen, are for the sake of attestation, 

<c and removing doubts as to the right of inheritance and not intend- 
“ ed as any legal essential/’ (Rudra-dhara in the Sudhi-viveka) — * 

* Having convened kinsmen’ — This is for the sake of the succession 
u of the adopted son (dattaka)/’ — Tachaspati-micra in the ^raddha- 
Chintamani, — So also in the Vivada-Ratna-k^ra of Chande§var&. 

NOTE XIV. 

As referring exclusively to the son given (p. 228)], In the forms 
propounded by ipaunaka and the rest, allusion is made in express 
terms to the son given ; and that prescribed by Vasishtha is direct- 
ed after advertence to the sons given bought and deserted. Nanda 
Pandita insists, that these forms . refer to the other adopted sons as 
well as the son given ;• and the general application of the latter form 
is intimated in the Mitakshara.f 1 The author of the Sudhi-viveka 
~ however, as well as those of the ^rgddha-Chintamani and Yiv&la- 

* See D. M. Sect. V. g 41. 50.1ta 1 * ■ ■ 

t See Irans.of Mii\ on Inh. Chap. L Sect. XI, § 15.- 
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Ratna-k&ra introduce the form propounded by Vasishfcha under the 
head of the soli given, as merely applicable to that description of son 
and Balam-bhatta commenting on the passage of the MitSkshara re- 
ferred to in the case of a Kritrima adoption, excepts the sacrifice or 
burnt offering directed in the text of Vasishtha. It has been intimat^#^f ! 
eel, that the other parts are no legally essential portions of the form 
- propounded by the author in question. 

. NOTE X?. 

The adoption of a Kritrima son being, &c, (p. 228)]. The adoption 
of a Kritrima son is chiefly prevalent in the Maithila country ; and is 
rarely practised in other parts of India. — ■" The practice (says Mr. 

■ " Colebrooke) of adopting sons given by their parents, was there 
« abolished by Qri-Datta and Pratihasta, although the latter had been 
himself adopted in that manner. Their motive was, lest a child 
“ already registered in one family, being again registered in another, 

" a confusion of families and names should thence ensue. A son adopt- 
ed in the form so briefly noticed in the present section, does not lose 
“ Ms claim to his own family, nor assume the surname of his adoptive 
"father: he merely performs obsequies and takes the inheritance,”* 
—The translator is informed that Qri-Datta and Pratihasta have not 
abolished the practice noticed in their written works. A case of the 
nature alluded to had occurred : in consequence, a general assembly 
of Brahmans was held, at which the celebrated Pandits mentioned 
presided, and it was there agreed, that for the future tlM practice of 
the Dattaka adoption should be discontinued. But though this mode 
of adoption does not accordingly now prevail in the Maithila country, 
unforbidden as it is by V£cliaspati-mig.ra, and the best writers there 
current,. it is not to be inferred, that if in any case preferred, such 
mode of affiliation would be illegal. 

NOTE XVI. 

Valid without the observance of any particular form (p. 228)], 

In treating on the Kritrima son, Rudra-dhlra in the Sudhi-viveka adds. 

— The form to be observed is this. At an auspicious time, the adop- 
"ter of a son -having bathed, addressing the person to be adopted 
"who has also bathed, and to whom he has given some acceptable 
“ chattel, says, " Be my son.’* He replies. " I am become your so n. n 
" The giving some chattel to him, rises merely from custom. It is 
" not necessary, to the adoption. The assent of both parties is the 
“ only requisite • and a set form of speech is not essential/ 5 

; . ■ NOTE XVII. - 

The Kritrima son in some instances may, but in all need not, &c,. 

(p. 228}], It would appear that the Kritrima son as usually affiliated 
in the Maithila country is not initiated in aify rites in the family of 
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ms adopter. That in some eases, such rites, might be legally perform- 
ed by the adopter may however bo inferred. — 1st. In the dubious 
passage of the Kalika-purana, the performance of initiatory rites in 
the family of the adopter is declared to be necessary in the ease of all 
adopted sons. — 2d. If the complete, induction of the adopted son, into 
the family of the adopter, be contemplated, the necessity of the obser- 
vance of those rites, should apply as much to the one adoption as the 
other. Importan t distinctions would probably obtain, between ' 
Kritrima sons, who had or had not been initiated in the family o: 
their adoptive fathers, as will be presently noticed. 

NOTE XVIII. ’ 

The Kritrima in some instances may be invested with every filial 
right (p. 22S)]. Consult the preceding two notes. The Kritrima 
son, as usually affiliated in the .Haithila country would indeed take 
the estate of his adoptive father, but continues a member of the family 
of his natural father, and is not regarded as prolonging the line of 
his adopter. 


NOTE XIX. 

This rule would not apply to the Kritrima adopted son. dw (p„ 
229)]. In respect to this rule, it may be first observed, that Baiam- 
bhatta provides generally, that the given son is competent to inherit} 
the*' estate, and perform the obsequies of his natural father, should he 
have no other male issue* The rule in question is founded on a text 
of Manu,f in which the son given only is mentioned. In the 
MitSksMra, it is incidentally stated that the mention of the given 
son in this text, is intended for any adopted son ; but it by no means 
appears that, this is a generally received exposition and could only 
hold in certain cases, (if any such might occur,) where the adopted 
son, were an orphan, or tacitly relinquished by his parents, and solely 
and exclusively initiated in the name and family of the adopter’ 7 iV 
would certainly be inconsistent with the principles of Hindu law, 
could the filial relation towards the father, without any act on his 
part be divested from the son. In the case of the Kritrima adopted 
son, as usually affiliated in 51 aifhila, no doubt as to his retaining rela- 
tion to the family of his natural father can. exist. 

NOTE XX. 

Bui likewise limaHy and collaterally (p. 229)]. This position, 
obviously resulting from adoption is supported by the Mit&kshar&J* 
A doubt indeed with reference to passages in the Dattaka-iiim&sa § 


* v. Trans, of Mit on Ink. Note to CL I. Beet. XL § 32, 
f Cited -in D.M* Sect. VI. S 6. 

% v. Trans, qm InL CL I. Sect* XI. § 30, 31. 

S B. XL Sect TL § 32, ei sey. 
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and Dattaka-Chandrikfi* may be entertained, as to the accuracy of 
this position, as a general and unrestricted rule. It however appears, 
more reasonable, to construe those passages, as well as authorities, — on 
which they are founded, and which declare the relation of the adopted 
son .as Sapinda, in the family of the adopter, to extend to three 
degrees only, — as referring merely to the oblation of the funeral cake, 
impurity ^ on occasions of deaths and births, and disability of marriage 
in the family of the adopter. This in fact is intimated by JNanda 
Pandita.j" 


NOTE XXL 

Would not apply to the Kritmna son as usually, (p, 229)]. 
In the Dvaita Nirnaya, V 6ehaspati~ misra declares, that no relation 
obtains between the Kritrima adopted son and the father of the 
adopter. From which it is to be inferred, that such adopted son 
could not inherit of that person, and a fortiori from the collateral kins- 
man of the adopter. The same inference in fact results from the 
circumstance of the Kritrima son in question, not being considered as 
a member of his adopter s family. — It may however be concluded, 
that where the adopter might die in family-co-parcenery with his 
lather and brethren, his Kritrima son would be entitled to receive on 
division his share. 

NOTE XXII. ' 

Receives a quarter share (p. 230)], # This rule is founded on texts 
of Vasishtha and Katyayana.£ The latter of which however is vari- 
ously read. f A third part’ is substituted by some for the more pre- 
valent reading, 4 a fourth part the difference being adjusted with 
reference to the qualities of the claimants. It is not easy to determine 
at least satisfactorily the exact right conferred on the adopted son 
by the expression, 4 chaturthan§a (a fourth part or quarter share). If 
it be contended, as it perhaps justly may, that by the expression in 
question, a specific share of the- whole estate is assigned to the adopted 
son, a great inconsistency would result — Where, a division of heritage 
might take place between an adopted son, and several legitimate sons 
subsequently born, the share of the former would, in some instances 
exceed those of the latter. This objection might be obviated by 
adopting the exposition of Nanda Pan&ita, who explains the terms 
referred to as signifying quarter share ; not an entire share’ § 
intimating probably thereby that the adopted son under the circum- 
stances proposed should receive the fourth of the share which would 
be allotted to him, supposing him to be a real legitimate son. Thus, 
if 1,700' Rupees or Bighas were to be distributed between one 

-fe ■■ ■■ ■ ■ « 


*DJ). Sect. III. §18. 19. 20. 
fXXM. Sect YIIL " V 

1 Cited respectively mdX Ck Sect.' Y, §16. 17. * 
§ D. M. SecLY* §40. 
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Abandonment of son, 

Abduction,,, prosecution for, 

A. bhsit/'vc&cLj' • * » «## k « *«* 

AbhyuclayesJifi sacrifice, 

Ablution,. 

Absentee, securing share of, on partition. 

Abuse, three degrees of, 

of 'venerable persons, * 

Acceptance, Brahman's ownership by. 

Accountant appointed by the king. *.# 

duty of, 

Accumulation by interest limited, 

■A'chdra Maytikka, 

, A'charitam, 

Achyuta chakravarti. 

Acquirer takes double share. 

Acquisitions by labour of one and labour and 
another. 

Acquittance, instrument of 
Act XII of 1838, — 

. ¥ of 1840, .... . , ... 

II of 1855, sec. 14 cited, 

Act of God, see God Acts of merit* 

Agruta, 

A$val&yana, "5, cited*, 

A§vamedha, *«• 

AL dh/b} «»«• , a#a 

A dhikriidh , sa® 

AdHvedanilsa, 

Adhyagni, ... 

Adhyagnyupagaia 
Adhyagnika, 

Adhyahsha, 

A dhydvdhcmifai 
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F&gts, 
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212, 335 
of 

... 502 

,,2L 

... 3 Sin * 

... 4 in. 

... 35n 

... 657 

73" 
81 

... 167 

... 114 

.... .14 
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Adoption, 


1, Object of 3 *- 531, 582, G29, 60S 

.2, The give r of a son in, — 665, 072 

wife with, husband's eon-* 
sent, ... ... 574-836 

widow, 574, 575, 036, 664, 672, 673 

— , in Maltliila, ... 671 

husband independently of 


S, The Adopter, 


wife, ... B 

.75, 589, 665 

where husband civilly 

dead, 666 

widow, ... ... 

... 415n 

not a disqualified person, 457, In 

.it see 664 

a sonless man, . ... 

531, 5S2 

bachelor. 

... 671 

widower, ... ««« 

... 671 

husband without wife’s sanction 

,... 536, 673 

Ctldl a, ».a BOO c • • 

... 536 

wife with husband's sanction, 

... 630 

several should not adopt one, 

537, 

except uncles, ... 

... 665 
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4 The Adopted, ... .. 547, 664, 67*4 

of same class as adopter, ...59,550, 551, 631,664 
not an only son 416, but see note ...554,555, 

635, 636, 650, 665 
not an eldest son, ... 416, 673 

not a brother, ... ... 552, 590 

not a daughter’s son, 571, except in 
case of ^xidra.,... ... 45, 632* 

not a sister's son, 571, 632, 664, except 

in case of Qtidra, . . . 45, 632 

not son of mother's sister ... ... 571 

not (where woman adopts) a brother's son, 665 
not one of two brothers, ... ... 673 

of only son of single brother,... 554, 555 
age of,... ... 581, 582, 583, 641, 666 

tonsure of,.-. ... ... 666 

Qtidra mast adopt a <^udra,.«. ... 585 

should be a sapinda, ... ... ... 631 

whole brother’s son preferred,... 633, 665 
whether he may be married,... ... 64 

sapinda — relationship of, ... 650, 651 

xmcleanness of, ... 652 

See Dattaka. ■. Kritrima. 1 Orphan. 

5, The Ceremony of Adoption , ... 70, 71, 416, 559, 588, 589, 

637, 667 

according to Caunaka, ... 60, 61 

in case of follower of Taittiri 
portion of "Vedas, 594 
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Adoption — Continued. 

The Ceremony of Adoption, , notice to king, 7.7 038, 607 
gratuity vo priest performing, 639 

the ease of a Kritrima. ,,, 676 

6 . Sights and liabilities of adopted son,.*. 299, 300, 301. 

■when legitimate son 
.y.-ihseqnentlv born, 63. 667 
420, 421, 425 : 594, 595, 6:28, * 
657, in ease of Q6dras...659 
partition between le- 
gitimate and adopt- 
ed sons,..* ... 516 

maintenance of, 518. 571 
cannot claim natural 

father's estate,... 6 5, 422, 
548, 599, 649 
— — unless no other 

male issue,... 423 
orhebeaDvya- 
mushygyana. 


Adultery, the fifteenth title of law. 
with preceptor's wife, 
ordeal in case of, 
witnesses in case of 
coupled with rape, 
punishments for, 
evidence of, 

Affectionate kindred, gift of, 
Affray, witnesses in case of, 
A'garaa, 

Agent of partner unable to act, 
A'gneya, ... 

Agni, 

oblation to, 

parent of male offspring, 
Agnidivyam, 

Agnihotri ? 


obsequies performed by, 
partition between legi- 
timate and, 
marriage oil ... 
gdkhd of, 
maternal grandsires of 
relationship of, to step- 
mother ... 

uncleanness in case of, 
■where legitimate son 
exists at time of 
adoption, 
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... 662 
... 12 

v -18, 
2? 
#*« Si) 

157 
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Agrdskomiy®, ^ ... ... 

Agreement, non-performance of; 

writing of, 

A'kvJncdbuka, ... ... ... 

^ Jjjyabhdga , 

A L't 1 ? lifiTb®) *.» ... a , • *»* 

Alimony* of the wives of the blind. &e 

Allotment of share to co-parcener returning from abroad., 

Altar when used, ... ... . 

Ar/i&tya, 

Ajn to/oasya, • » ■ ••• »•» • * » 

Ambashthcif ... ... ... ,,, 

AwvtJcslic , *•» «** oa9 #j u «&®« 

Ana-mca, 

Ancestral property, equality of right of father arid of son 
recovery of 

Anchoret succession to goods of ... 

Anehagoim, 

Anger, gift through, ... , 

Angiras, ... ... ... ... •. 

Animals, fine for cruelty to, 

punishment of owner of dangerous, 

Aniyukt®, 

Annaprdgana , 

Answer, . ... 

how to be drawn, ... ... . ... 

four kinds of, ... 

inadmissible, 

Antelope, punishment for killing, 

A'/Viiyc&j *»* ... *«* 

Anulomaja , 

Aniipurvaga, ... ... ... A 

.»■« *•* ... ••• . . . 

sA^vadlwya* — ... ... ... 

succession to, 

Anvddheyika , ... ... ... ... 

AL'&tydh/Lic&'fYb}*** * * * ... ... ... 

^ji' nv y a 

Anyaptirva ... ■*.* ... ■*«, . 

Apah&ra, 

Apararka’s gloss on Y&jnavalkya* 

Apastamba, 5, cited, ... ... ... . . 

Apatana, Apaiya, 

Apaviddh®, ®** *<« .«* 

Aposcacy from religious order, 

punishment of, 

Appointed daughter, ... 

Apratibandha,, 
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in, ' 391 
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... 353 

... 647 

134, 135 

• «5 

... 152 

... 166 
18 

576, 573 
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108, 264 
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Apprentices, share of, 


Arbitrators, corrupt, are * open thieves’ ■ 

Arjuna, 

Arnould J. cited. 

Arrest, four kinds of, ... 

persons exempt from, 

A'rsha rite,... 

succession to property of woman married by, 
marriage, ..." ' ... 

Arson, ... ... ' ... 

ArtJiap'stm read to the king, 

Asapinda , ... ..." 

A'sedka, 

Ascetic, not a surely, . .... 

succession to, ... ... 91, 352, 

excluded from sharing, 
gourd and clout of, 
should wear clothes. 

Ass, debtor becomes an 

Brahman criminal paraded on, 

fornieatrix carried or!, ••• *»• «** 

punishment for killing an, 

Assault, the eleventh title of law, 

prosecution for, ... .... 

defined, ... 1 ... , 

degrees of, .*• 

fines for, 

committed by several persons, 
damages for, 

Assent, implied, ... ... 

of adopted son, 085, of mother to gift of son in 
■ tion, ... ... ... ... 

Assessors. 1 2m (2). ... ... 

Astrology ... ... ... . ... 

A’ sura, marriage, 

succession to property of woman married by, 
Asvaraivikrajja, ... ... . ... 


532, 670, 671 


250, 251 


.254 

853, 450, 485 
... 108 
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153, 41&ii 
<■%. 385 

... 106 
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Jlirdira sacrifice, 

Atri, 

Atreya, 

Attorneys permitted, 

Aunt, sons of father's paternal, 

- — ~ — maternal, 

— ~ «• mother’s paternal, 
— — — — — maternal, 
Aumsa : ... , 

Avanrjana, 


57, S00n ; 410, 498, 
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Avibkdjyam, 

Ayavtiuka, 


Paget. 
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493 


B. 

backbiting, ... ... ... ... 157 

Bahupiiirctr, ... ... ... ... ■ 61, 57k 572 

Sail, deed of, ... ... ... ... ... 27 

Bailments. ... ... ... ... ... 125 

unspecified and specified, ... ... ... 125 

preservation and restoration of, ... *•* 126 

damage, loss or use of ... ... ... 126 

by act of God, the king or robbery ... 126 

Bala , ... ... ... ... ■••• 156 

BSlambhatta, ... ... •.« 177 

BalStkara, ... ... ... ... 118 

Bandhaka ... ... ... ... 110, 127 

Ba%dhu } ... ^ ... »«. ... ... 89,446 

succession of, ... ... ... ... 448 

BdndJmvdh , ... ... ... ... ... 484 

Banishment of a Brahman, ... .... ... ...89,155 

forsaking mendicity, ... ... 186 

apostatizing, .... 522 

Bastard does not inherit but must be maintained, 55, 297 

half share of a Qudra’s, ... ... ... 55 

of aQ&draby a Qudra, ... ... ... 298 

Bathing before adoption, ... ... ... 076 

Bauddhayana, ... ... ... 8,107,109 

Beans employed in sacrifice, ... .. ... ... 360 

oblation of, ... aS9 ... ... ... 405 

Bed, father’s, given, to partakers of food at his obsequies, ■ ' 77 

Benares school, ... ... ... ... 5 

Bengal school, ... ... ... ... ... 5 

Bestiality, punishment of, ... ... ... ... 164 

Betrothal, 106, 464, Betrothed daughter, woman’s property goes 
to, 249. Betrothed maiden, marriage of, when intended 
husband dies, 


^BhAgavata, 

BnSgvata BhSskara, 
Bakhta, 

Bh&adv&ja, 

BharyS, 

Bhdshdpdda, 

Bhatta Qamkara, 

Bhatta Some^vara cited, 
BhavanStha' referred to, 
Bhikshvj, 

Bhogya , 7 , ... 

Bhvigu, 


407n 
... 858n 
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... 137 
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... SIS 
...12n (2) 

10 

68 

42 

.... 546n 
113 

5,84,74,118, 157 



Bhurnd'a, 

Bipeds, father’s user of, ... 

Birth after partition 
Blind* excluded iron- inheritance, 
may witness in criminal case, 
right of natural and adopted son -of. 

Boar, fine for killing. 

Boils, a. heavmi-dircciod disease, 

Bones, pains in the deepseatecf a- heaven directed disease 
Books when not divisible, 

..Boundaries, disputes respecting, a title of la w, 
deed of 
how defined, 

witnesses to point out, ... 

rights in produce of, 

♦ tine for altering and transgressing, 

Brahma marriage, ... ... 

succession to property 


44 

... 43, 44 
#••• 508 

107, 202 
S6 

■ 601 
0<0 * 
41 
41 

285, 500 
... 3 2 

27 

... 145 

... 146 

... 148 

... 148 

250, 251 

of woman married 


by. 

... 

... 105 

■jHU’Sna, 

» » 

652, 057 

chart. 451, 54 Cm Heir to, 

. . . 

91 

lay a. ... ... ... 

» . » 

... 295 

ia. associated with king as chief magistrate, 
associated with assessors. 


13 

14 

prosecution for killing a. 

... 

IS 

sw&ara by his veracity. 

... 

38 

except In certain * 

cases, 

... 38, 3.9 

refusing to give evidence* 


39 

oath by feet of, ... 

... 

41 

disqualification of son of by woman 

of inferior 

class. 

. 

... 55 

son adopfcible by. 

. „* 

... 61 

non-escheat of w ealth of 

*»<** ■■ 

85, 35X485 

prior payment of debts of 

... 

... m 

promise to, ■ : • ••: 


... 134 

banishment of 


... 136 

cannot bo a slave, 


... 136 

fine for employing in servile duty a. 
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punishment for abusing, 


... 149 

amputation of limb giving pain to. 


— 151 

inviolability of 

... 

157, 158 

vadJm not inflicted on. 


... 1 57 

punishment of Cudra officiating as a. 

• * * 

... 166 

who may be married by. 


291, 893 

takes after failure of heirs. 

MS 

349, 353 

succession to. 

• t* 

... 449 

succeeds to siridkana , 


499 

See Acceptance, Banishment, 
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BrShmani daughter of, takes stepmother’s wealth, ... 103 

fine for seizing or selling a, .... ... ... 137 

succession to stridhana of. ... ... ... 499' 

BrShmycLnie, marriage by, ... ... ... 45, 48 

Branding,- ... ... ... ... ... 160,186 

Breasts of damsel, ... ... ... ... ... 324 

Bribe,* . 134, 135 

' Bride, gift to, cannot be resumed, ... ... ... 184 

Bridegroom’s right to nuptial presents, ... ... ... 487 

Bridge, how shared by coheirs, ... ... ... 78 

erected on another’s ground, _ ... ... ... 148 

Brihaspati 5, cited, 12,18, 14,15, (bis), 22, 26, 30,33,36, 37 , 41, 
48, 51, 54, 55, 74, 75, 76, 82, 84, 91, 92, 96, 97, 109, 112, 
113, 114, 116, 120 , 124, 126, 127, 132, 140, 141,' 142. 

145, 146, 147, 149, 151, 153, 155, 156, 159 
Brother, adoption of son of, ... ... ... ... 64 

debt contracted by, ... ... ... ... 72 

succession of uterine, ... ... 88, 352' 

succession of son of, — ... ... ... 352 

right of fatherless sons of, when uncle dies, ... 88 

sons of mother’s, ... ... ... ... 89 

not reunited, share with reunited uncles, ... 96 

of the whole blood, ... ... ... 200 , 334,343 

inherits before half blood, ... 445 

two shares taken by elder, ... ... ... 209 

does not inherit preferably the nuptial present, ... 253 

inherits presents received after marriage, ... 253 

right of succession of, ... ... ... 333,352,478 

oblations offered by, ... ... ... ... 333 

of half blood, associated, ... ... ... 336 

inherits after father, ... ... ... 443 

of whole blood, succeeds to maiden’s stridhana, ... 487 

partition by, after father’s death, ... ... 513 

cannot be adopted, ... ... ... 552,590 

Budha, ... ... ... — ... ... 5 

Bull, when possession gives no title to, ... ... ... 33 

sacrificing a, ... ... ... ... ... 382 

Bullock, debtor becomes, ... ... ... ... 121 

foSVglar, see Impalement, 

Burning woman-stealer, ... ... ... ... 155 

Bumt-oiiering defined, ... ... ... ... 432n 

in case of adoption, ... ... ... 559 

Burnt-sacrifice performed by one BrShman for another, ... 63 

Butter, oblation of clarified, ... ... ... ... 359 
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37, 41, 


64 
72 
88, 352’ 
... 352 

88 
89 
96 

200, 334, 343 
... 445 

... 209 

... 253 

253 

333, 352, 478 
... 333 

... 336 

... 443 

... 487 

... 513 

552, 590 


. gives no title to, 


Camel, when possession gives no title to, 

Car, eldest brother’s right to, 209. See Father, 
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G'rif* 


Carriers, exemption of beasts of burden of, ... 

Cattle, when possession gives no title to, ... 
trespass by, 
when distributable,.. 

Celibacy, scarcely known among the Hindus, 

Chair, see Wife . 

Chaita-nya, 

Ohahmvriddhi 
Gh&ndala , 

Cliandecvara, ... ... ... 

Chantmra , 

Chattels, eldest son's right to best of, ... ... 

Ghaivft'hoira, 338, Chaturhuta , 

€haturmasi/a sacrifices, ... ... . ... 

Chatushpatha, ... ... ... .... 

Chhfigaleya, 

Chkedanci, 

Chidambara, 

Child, when competent to give evidence, ... 

oath by head of, ... .... ... 

C%mnafantu , ... 

Ghmidmani t an authority in Mithila, 

at Benares, ... 

ClnkMdya, #9* «*. ... ... ... 

ClnMIkarana, ... ... ... ■ ■ ... 

Ghyavana, ... ... ... ' ... 

Cloth given to Brahman by adopter. 

Clothes, impartible, 77, 285, when distributable, 
to be sold, 

valuation of, ... ... ... 

punishment for unauthorised use of, 

of a student, ... ... ... 

of a hermit and ascetic, ... ... , ... 

defined, 

Clout of ascetic, ..r 

Cognate, succession to wealth of separated and sonless, 
ki nclred 89, of mother, ... 
defined, 

succession of, ... 

Coining, ordeal in cases of, 

Colebrooke, his collections of Hindu law, ... 

Collateral inheritance, ... ■ ... 

Colors, see Red, White. 

Community, ... ... ... ... 

Common, definition of property in, ... , ... 

Comparison of writing, presumption from, ... 
Compulsion, to recover debt, 

Concealed wealth, reunited parceners take,-« 

distribution of,... <t . 
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446 
& 
... . 25 

7 

... 365 

...14n (2) 
... 214n 
... 30 

- 138 

95 

355, 526 


ISDBX 


090 


Concubines, maintenance of, ... ' 

not to be shared, 

Confinement in default of surety, ... 

Confiscation of wealth for theft of elephants, horses 
weapons, 

' Conquest, Kshatriya's ownership by. 

Consideration, illegal, 

* Constraint, four kinds of,.- 
Contempt of Court, punishment for, 

Contract, law of, 

for work and service, indivisible,- 
Convict incompetent to testify. 

Coparcener, his share when he returns after partition, 
his separate property before partition, ... 
his power to give his own share, 

Copper, record on, ... ... ... 

Coral, father's ownership of, 

rescission of purchase of, 

Corporation, 

Corpse, punishment for selling what has touched a, ... 
Corrody defined, 202, and note. 

Costs of suit, provision for, 

Couches impartible. 

Courses, partition after cessation of mothers, 

Court of justice, situation of, 
hours of, 
days of,.- 

Cousins, succession of. ... ... ... ... 

partition between, 

Cows, eaten in Madhya-eleca, 

Vai<jya swears by his, 
received in ifeha rite, 
when not liable for trespass, . 

^ punishment for selling flesh of, 
eldest brother's right to, ... 
kindness to, ... ... ... ... 

indivisibility of path for, ... 
sacrifice of barren, 
practice of slaying, 

Creditor, future rewards of ascetic debtor transferred to, 
recovery of debt by heirs of, 
appropriation of debt in default of heirs of,-.. 
Criminal cases, witnesses in, ... 

Criminal law, remarks on. 

Cross-roads, not to be stopt up 3 

man-stealer exposed at, 

Crow, person misapplying articles received for sacrifice 
. comes % ... ■ 

eye of, ■ 
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Crown, see King. 
Cruelty, see Animal, 
Curds, oblation of, 
Custom of country. 


888 
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Caishira, • ... . . ... 

Qakala cited, *•« ... ... ... 

Cdkamedka sacrifice., 

Qakunfcala, ... ... 

£andilya, 

Qankara A\ i h<rrya. 

Qankfaa 5, cited.,. ... ,,, 43,49,74, 

■ Canti May&kha, 

Qapatha, 

QitStapa, 

QStygyana, 

Qaunakha cited,*.. 

(Jaunga* **» ... 1 ... 

QikhS, Qikh£vriddhi, 

<JJilpi a 74,9iIpi*nyaBa, ... 

(}x va, ... 

depositions taken in presence of, 

Craddha , 

performed by a dvydmiishydyanct, 
for parents when family scattered, 
Gkint&mani , ... 

May&hha , ... ... ... 

Viveka , ... ... 

Qrem, • ... ... ... ... »»• 

^Jrikara-bhattacharya, 

^rikrishnatarkalank^ra, ... 

(yiinitha i^ch^rya Ohudamani, ... 

Qrotriya, possession gives no title to property of, 
sufficiency of, as a witness, 
escheat of property of, , 
succession to, ... 
lost or stolen property of, 
endowment of, ... 

Ouddha Mayukha, 

Guddhi Viveka , ^ 

^udra, excluded from administration of justice, 
to take charge of witnesses and parties, 
to collect materials for trial, 
swears by imprecation on himself, ... 
may adopt, ... ... # ... 

may adopt a daughter’s son or a. sister's son, -.7 
must adopt a Qfidra, 
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Qudra, officiating as a Brahman, ... 

assuming Br&hmanical string, 
marriage of, ... ••• 

share of, when only son of a Kshatriva or Vaigya, 
gotra of, 

may drink spirits, ... — ... ... 

■ See Adaption. 

•Qudra, how a Qhdrf differs from a, 

share of son of a twieeborn by a, 
moveables shared by son of, 

may be wife of a twieeborn, ... ... 

son of, takes a tenth, ... ... 

right of son bv female slave in case of estate of 
Culka, ... ••• ••• 98,99,126,2 

CundsMya. 
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Badhi, 

Daiva rite, 250, 251, succession to property of woman 
riedby, 

Daksha, 5, cited, 

Bakshind, 

Dakshinatyas, 

Damage of pledge for use, , 

Damsel’s child, son of maternal grandsire, .: 

Bdnct, *»• ••• 

-niayukha, ... ... ... ••• 

-pratibb A, ... ... 

Banfla-pdrushyam, ... ... 

Barcana-pratibb/.’, ... ... ••• ••• 

Batta,... ••• — *" . 

Battaka, 58, 415, 663- See Adoption. Marriage. 
’initiation of . ••• 

| -mirnd.risd, .. ■ 

Battdpraddnikam, ... ••• 

t Battrima, • •• _ ... • ... 

' N S__42aughter, initiation of ... — ••• 

succeeds to wealth of separated sonless father, 
succeeds in default of wife, 
where more than one, ... ••• ... 

unmarried, 

affianced, ... ... ... 

destitute married, 86, barren, 
son of inherits in default of daughters, 
maintenance of... 

succession of to mother’s property, 102, 

share of, appointed when son born, 
share of on partition, 
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... 668 
■ • 177 

... 133 

58, 415, 663 
57 
83 

86, 323, 476 

86 

...86, 352 
... 352 

... 352 

87, 352,441 

97 

103, 243, 461 
210, 515 
232, 233 
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Daughter, sons contribute to allotment of, 

does not take on partition by right of inheritance, 
brothers defray marriage charges of, 
when disposed of in marriage by grandfather, 
barren or widowed, 
foundation of right of succession of, 
bar of married, .. 
succeeds to mother’s nuptial presents, 
appointed to raise up issue, 
son of appointed, 

succession devolving on, reverts to father’s heirs, 
son of married, presents oblations, 
maiden preferred to married, 
unprovided to enriched,... 
exclusion of widowed, 
has no right before fathers death, 
appointed, 

maintenance of disqualified persons, 
may mean "granddaughter’ 
right to inherit of son of, 
disability of son of unmarried, 
inadoptibility of son of, ... 
substitute for legitimate, 
adoption of, 

sons of, deliver grandfather* 
how produced, ... 
self-given, 

Daya, ... **« 

DdyabMga, received in Bengal proper, 
commentaries on, 

Ddyada, 

Ddyahmmasangraha noticed, 

Ddycmirnaya , ... 

Ddyarahasya , ... 

Ddyaiatva, 

Ddyambhdga , ... 

Deaf person, when competent to testify, 
when disabled to inherit, 

Death, civil, ... ... ... ... . ... 

Debt, on loans for consumption, ... 

deed of, ... ... ' ... 

estate taken with burden of... 

partition, of, **« ... ... *** * 

recovery of 118, see Deceit 

payment by instalments of ... ... •« 

personal laboui*, . . . 

order of those liable to pay a deceased’s, 

recovered by heirs of creditor dying without male issue, 

obligation of paying father’s,... 
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. 233 

233, 234 
... 234 

245, 246 
... 24-o • 

• ... 245 

249, 49*3' 
299, 420, 515 
299, 328 
322, 329 
323, 44 L 
323, 324, 440 
... 440 

352 
401 
441 
457 
461 
477 

560 
590 
615 

617 

618 
618 
622 
364 
181 

174, 175 
.. 423 

-.7,175 
176 
... - 176 
174, 176 
- 42,47 
36 

.. 

mi] 
11 
27 
56 
72 

.. 119 

... no 

123,124 
123 
.. 197 


40, 183 
6,7, 
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INDEX, 


Debt, distribution of mother’s wealth after paying her, 
incurred by a disunited father on his own account, 

* — — a reunited father for the co-parceners, 

discharge of fathers, 

incurred by slave for support of family, 

Debtor, see 

Defamation, ... ... — f — 

Decdchdra , 

Deceit to recover debt. 

Deformed person incompetent to testify. 

Degradation from tribe, ... 

effect of, ... »*» **« 

partition after, 
for embezzlement, 

for not maintaining persons disqualified,— 
Departure in pleading, ... ... ..T 

Deposit for use, a title of law, 

ordeal incase of theft or denial of, ... 
specified, 82, unknown, 
possession gives no title to, .»* 

sale of, «*« "«* ... “o® 

cannot be given,... ... ... 

deserted son, ... ... ... 

Destruction of instrument, 

Devala, 5, cited, ... ... ... — 43, 

Devandabhatta, 

Dharegvara AchSrya, ... ... ... 

Dharma , 

-gddm read to the king,.... ... ... 

- pravritti , 

Dharmajadivycm , 

JDhcmmya , ... ... ... ... ... 

Dikshiniya, ... ... ... ... ... 

pfpaketMM, 

Disciple, debts incurred for domestic uses by, ... 

of deceased gum un cleanness of, ... ... 

Discrepancy between religious and moral law, .X 
between text of dharmagdstra 
Disease, nine kinds of, ... 

deed by person suffering from, 
gift avoided by, ... 

Disqualification to inherit, when removed after partition, 
Distress, gift of son in time of, 

alienation of immoveable property during, ... 
husband may use wife’s property in time of, 
Divisions of a suit, 

Dvvya, ... 

Mvyapmmdtyam, 

Dogs, laceration by feet of, 


Fanes, 

... i98 

... 508 

... 508 

... 518 

... 521 

... 149 

15, 119 
118 
... 3d 
... 101 
... 108 
191,192 
... 359 

... 456 

23 
11 
25 
32 

... 32 

... 129 

... 519 

58 

... 29 

54, 99, 101 
... 173 

42, 179 
... 118 

... 15 

81 
40n 
... 4, 5 

... 341n 

... 177 

... 124 

... 625 

15 
15 
41 
30 

134, 135 
... J07 

58, 576 
... 376 

... 465 

12n, (2) 
40 

12n, (2) 
... 136 
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Dogs, easting to, ... ... ... 

fine for killing. ; ... ... ... 

Bonati on defi ned. { ... 

Doorways, disputes about making, 

Brains not divisible. 

Praup&dl wife of five brothers, 

Pr&vi da sell ool, * . . ... ... 

Dmvyai 'patiaprodibh/ti,. 

Press of king as chief magistrate, 

Drinking spirits, ... ... ... 

Drowning, ... ... ... ... 

Drunkard, disqualification of, 500. See Intoxicated Person. 
Drunkenness, prosecution for, 

Dumbness defined, 

excludes from inheritance, 

Duress illegal, ... 

deeds obtained by, ... ... 

Bvaita Pirnaya, ... ... ... ... 8, 

Davija. ... ... ... ... 

Dvydmuskydyana, ... ... 65, 406, 412, 536, 554, 

complete ( nitya ) and incomplete (anitya), 


oblations by, 
cannot marry in either gotm, 
of two kinds, ... 
uncleanness of, ... 
right by inheritance of, ... 

Dwelling whether divisible. 

Dying persons, deed by, ... 

Dysentery, one of the heaven-directed diseases, 

Byutam, 

E, 

Ear, punishment for cutting off or wounding, 
of adulteress cut off. 

Earnest money, 115, recoverable by purchaser, 

Earrings given by adopter to priest, 
of women, 

Earth placed on head of person pointing out boundaries. 
Easements, possession gives title to, 

East, Court-house door should be towards, ... 
king sits facing, 
witnesses turn to, ... 
emancipated slave dismissed facing, ... 

Eating forbidden things, prosecution for, — 
Mkachchhaya, 

Ekajdta 


66 , 


Ekaputra, 
EkoMishia crdddha, 


61, 
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... 432n 
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... 285 
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-. 116 
12 
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18 

... 262 
107,262 
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28 

671, 078 
13 

645, 646 
... 669 

648. 661 
...68, 646 
... 610 
... 652 

661, 669 
...78, 285 
80 
41 

..12. 165 


151 

... ' 161 
143n (a) 
60 

... 100 
... 146 

... 147 

12 
14 
37 

... 138 

18 

... 117 

552, 553 
216, 571, 573 
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Pages. 

57 

4Q 

59, 60 


Elder brother initiates his brother and unmarried sisters. 

Eldest son manages when father incapable, 
should not be given in adoption, 

Elephant, kshatriya swears by, 38, see Confiscation . 

Ellis Lectures cited, 

'Embezzlement,... ... ... 

Enemy incompetent to testify. 

Era, see Saha, Sambai. 

Escheat ... ... 85,318,449,450,485 


... 149n 
357, 405 
35 


851, 435n 
. 350 

■ 131 

IS 
123 
265 
12n (2) 
.. ... 36 

.. ... 39 

39 

39 

... 164 

360, 361, 468, 467 
... 362 


of Br&hman’s property, ... 
on failure of Brahmans in deceased’s village. 

See Crotriya . Funeral * 

Estrays, remuneration of finder of, 

Etymology, Secretary to be skilled in, 

Eunuch, disqualified to inherit, ... ... 

may marry, 264, and have issue by another man 
Evidence, three kinds of,... 

objections to receipt of,... ... 

test of 

punishment for Refusing to give ... 
when discordant, 
of adultery, 

of disputed partition, ... 
presumptive, admissible, 

See King. Witnesses . 

Examination of witnesses, ... ... ... ... 37 

Exclusion from inheritance, — ... ... 455, 500 

Excrement, fines for touching with, ... ... ... 151 

fine for depositing on highway, ... ... 151 

Exequial rites, see Funeral . 

Experts, reference of question to, ... ... ... 16 

Exposure of son, ... ' *** ... 4i9 

Eyes, pains in, ... ... . ... ... ... ... 41 

punishment for destroying, ... ... ... 151, 166 

F. 

False jewels, ordeal in case pf making, ... ... ..*? 25 

" witnesses, signs of, ... ... ... ... ... 24, 37 

Family name, right of persons having same, ... 484 

Famine, husband may take stridhana during, ... 101, 491 

emancipation of person maintained in a, ... ... 137 

Fasting for a son, ... ... ... ... ...60, 637 

performed by a Brahman for another, ... 63 

Father, his ownership of immoveables and bipeds, ... ... 43, 44 

wealth of, is “ unobstructed” heritage, -v ■ — 46 

when no power in partition possessed by, .... 49 

share of, on partition, ... ... ... 50 


his right to succeed, 


87, 330, 352, 477 


*» * 
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' Taqes. 

Father, may distribute sell-acquisitions among son's, 202 

his double share of ancestral wealth, ... 203, 209 

his right to share his son’s acquisitions, "... ' 218 

may withhold eldest son’s deduction, ... 220 

takes after daughter’s son, ... ... ... ... 330 

liis power over moveables,./. ..- ... • 375' 

may distribute unequally,... ... ... 377’ 510, 511 


except in case of unresfral mime 

veables. 

511 

entitled to car, ... . ... 


373 

his donations to sons in divisible, 


390 

inherits after mother. 


442 

his succession to maiden daughter's siridluma , 


487 

succession to siridhana given by, . “ 

' ■■ ■ ... 

497 

disqualification of enemy of. 


500 

See Ancestral Properly , Bipeds . Cored . 
Failier-in-law, widow to settle with, 


475 

Favour, writing of, ... ... ... 


29 

Feast to Brahman, ... ... .... 


78 

Fee, woman's, ... ... ... ... 

Feet of Gods or Brahmans, oath by. 

... 

489 

*94 

41 

Fellow-student, succession to wealth of. 

„ # v 

C &> 
0& 

succession of ..'1 

*4* 

90 

Felons, classes of. 

If « 

157 

Female cannot be adopted, 


618 

production of ... 


60 

Fever, a heaven-directed disease, ... ... ..c 


4.J 
^ « 


.field, divisibility of ... 

Finding, property acquired by. 

Fine, for breaking arrest, 

for consuming stndhana, ..." 
for perverse refusal to pay debt, 
sons not liable to pay father’s, 
for dismissing servant prematurely, 
for deserting a tired or sick servant, 
on servant refusing work, ... 

quitting master on journey 

on vendor not disclosing defects, 
for allowing cattle to trespass, 
for giving false evidence, ... 
for nuisance on highway, ... 
for defiling royal garden, ... 
destination of unjust, 
for breaking engagement to marry, 
Fingers, amputation of, — 

Fire, ordeal by, — 

keeper of perpetual, dying in debt, 
effect of easting debt into, ... 
wife partakes of husband’s sacred, 
two characters of hallowed, ... 


45! 


285 
871 
16. 17 
10X 
120 
123 
1S9 
.140 

139 ' 

140 
144 
1 

14*6 
147 
i 4'S 
167 
464 
154 
40n 
121 


303, 304 
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Fire, parent of male offspring, ... ... ... «... 4l7n 

Firstborn, entitled to single sheep or goat, ... ... **. 77 

Fish eaten in the east, ... ... ... *♦« 15 

K Flowers from the sky/\.. ... ... ... 10 

Food, impartiality of prepared, ... ... ... 77, 285, 888 

punishment for giving a twiceborn improper, ... ... 165 

oblations of, ... ... ... ... ... 347 

Foot, punishment for amputating, ... ... ... 151 . 

half cut off, M« * *'* ' »** *..■ 155 

Forefinger, ring for, given by adopter, ... ... * ... 60 

Forehead of adopted kissed by adopter, ... ... ... 71 

Forest, court for wanderers in, ... ... ».» — 14 

Forger, prosecution ot^ ... ... ... ... ... 18 

incompetent to testify, ... ... ... *«* 35 

Fornication, punishment for, ... ... 161,168 

when permitted, 163. See 

Fraud, deeds obtained by, *. • ... «.# 28 

punishment of fraudulent depository, ... ... 126 

in borrowing, ... ... ... ... ... 128. 

gifts through, ... ... ... ... 134,135 

vitiates the whole transaction, ... ... ... 135 

in enjoying women, ... ... ... ... 166 

in gambling, ... ... ... ... 165 

Friend incompetent to testify, ... ... ... ... 85 

impartiality of present from a, ... ... 384, 386, 387 

Funeral repast, ... ... ... 84, 228, 613 

charges, 435, escheat subject to, ... ... ... 85 

rites, 586, 587n, performed by takers of deceased’s estate, 91 
oblation of grandson and uncle, ... ... 201 

. rites performed by adopted son, 647, except where a 
subsequently born natural son exists, 
rites performed by a * son of two fathers/ ... 

. . ' ‘ Gr. 

Gain defined, ... 

Taisya’s or QAara’s ownership by, 

Gajatfadaba, ... ... ... ... ... ... 19 

G&ava cited, ... ... ... ... ... 157 

Gambler, incompetent to testify, ... ... ... ... 35 

disqualification of, ... ... ... ... 500 

playing with false dice, ... ... ... ... 153 

Gaming, eighteenth title of law, ... ! ... ... ... 12 

sons not liable for father’s debts incurred by, ... 122 

law of,.... ... ... ... ... ... 165 

Gana, 24 : proof of rules of, ... ... ... ... 25 

Gdndharva > rite of marriage, ... ... 105, 250, 251, 255 

succession to property of woman married by ... 106 

Gape$a invoked, ... ... ... ... 10 


647 

649 


44 

42 







**» •••* *** *»« **» 

Garden, fine for defiling royal, ... ... ... 

Garga, son of, ..V ... ... — • — ■ 

Gargya, 

Gauriya school,... 

Gautama, 5, cited, ... ... 42, 48, 75, 77 , 79, 90, Si 

Harad&tt as gloss on , ... ... * . . 

(Vxiddha) cited, 

Gems, fathers ownership of. 

rescission of purchase of, ... 

, ancestral, . . ; 

Gentile , 

succession to wealth of separated and son Jess, ... 

Gift, writing of,... 
fourfold law of, 

subtraction of, ■ 

seven kinds of, valid, sixteen invalid, ... 

by lunatic, etc., ... «** — **. 

property arises by, ... ... 

person worthy of a,... ... 

descent of land received in, ... 

on a second marriage, 

subsequent-,.- 

of affectionate kindred,. 

of joint property by parcener, 

things not subjects of, — 

S Anger, King . Land, Lust Mistake . Musicians. 

Goat impartible, 

first horns right to,*.. 

punishment for killing, 

eldest brother s right to pair of goats, ... 

God, act of, ... **• b **- 

destruction of deposit by, 
loss by, falls on vendor before delivery, •*. 

Gods, oath by feet of, 

Gold, Vai§ya swears by,... 

ordeal by taking from ghee,... 

fine for making false, 

punishment for dealing in adulterated, 

and water, gift of, ... 

Goods sold, price when paid not returnable, 

Gopya , 

Goim y 69, inheritance by persons of same, ... 

of Br&hmans, Kshatriyas, Taisyas and §fidras, 

Gotraja* 

Goimid, ’ ■ — ■ 

Gourd, ascetic s, 

Grain, V&Igya swears by his, 

punishment for theft of, ... 


Tages. 

57B 

148 

135 

5 
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142 
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511 


446 


83 

» * * 

27 
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*#* 

133 


134 


135 
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282 


403 
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519, 572 
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77 
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166 


209 


114 

126, 127 
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38 


40a 

* ** 

153 
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134 
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113 
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Graml-daughters inherit sfoidhana-, 4*62 

Grandfather Ms ownership of immoveables, •- # 43 

father and son share equally property acquired by, 51 
grandsons’ division of estate of, ... 391, 393 

right to inherit of paternal, ... 89, 353, 448, 481 

maternal, ... ... 353, 482 

Grandfather, right of son of daughter of brother of paternal, ... 482 

of son of daughter of, ... ... ... 482 

of brother, son and grandson of paternal, ... 482 

of son of daughter of maternal, ... ... 483 

Grandmother, right of paternal, on partition, ... ...52, 514 

succession of paternal, ... 88, 444, 448, 481 

inherits after grandfather, brothers and nephews, 332 
participates in oblations to grandfather, ... 480 

Grandsons may compel partition, ... ... ... ... 47 

of different fathers, partition amongst, ... ... 53 

take per stirpes , ... ... ... ...88, 228 

when exempt from paying grandfather’s debts as a 

surety, ... ... ... 117 

liable to pay grandfather’s debts, ... ... 122 

share with uncle’s grandfather’s estate, ... ... 201 

partition extends to, ... ' . ... ... 227 

during lives of their fathers, ... ... ... 228 

of brothers, ... ... ... ... ... 345 

of maternal uncles, ... ... ... ... 353 

may prevent dissipation of father’s inherited property, 393 
inherit paternal grandmother’s wealth, ... ... 484 

pay paternal grandmother’s debts, ... ... 484 

their right of succession, ... ... 352,474 

of brother, ... ... ... ... ... 353 

Gratuity to priest officiating at adoption, — ... 591, 592 

Great-grandfather, succession of paternal, ... ... ...89, 482 

right of son of daughter of paternal, ... 482 

right of maternal, ... ... ... 483 

right of son, grandson, &e. 6f maternal, ... 483 

Great-great-grandfath er, right of maternal, ... ... ... 483 

Great-grandmother, her right to inherit, ... ... 446,482 

participates in oblations to great-grandfather, 480 
Great-grandson, partition stops at, ... ... ... 53 

when liable to pay great-grandfather’s debt, ... 122 

shares great-grandfather’s property,.,, 201 

partition extends to, ... ... ... .227 

benefit derived from, ... ... ... 312 

of brother, too remote, ■ ... .... . 345 

his right of succession, ... ' ... 312, 474 

GriM, ■ ... ... ... ... ... * 546n, 671 

Grimm, Jacob, his Deutsche Mechis aUertlmemer cited, ... 27 

Guardians of a widow, ... ... ... ... 322 

QMkafa, • ... ■ .*. • 412. 
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GMhotpannci, 7 . 7 . ... . 

G"Zi'W-j *** «■**> ... ,,, 

widows, ... 

nncleaimess of disciple of deceased, ... 

E. 

Half-blood, deduction on partition amongst brother 
distinction between whole blood and, 
Half-brother, shares with paternal grandfather, 

sons of, ... ... ... / 

right of, ... ... .... 

associated, ... ... ... 

Half-sister, right of son of, 

Hailied’s Code of Gentoo Laws, ... 

Hand, loss of use of, ... ... 

punishment for cutting off or wounding, 
amputation of, ... ... ... 

Hanging of highwaymen. 


"ages. 

SOI 

61 

85 

625 


Haradatta’s gloss on Gautama, 


Harinaiha, 

Harlta 5, cited, . . 

Ilavih'pamana , . . . ... ... ... 

Ilccvivdh&nvft , ... 

Head, pains in,... ... ... ... 

of child or with, oath by, ... 

Heifer given for son at. 

Heinous offences, four kinds of, ... 

“ Heirs,” defined, 

Hemadri, 10, cited, ... ... 

Herdsman, rules relating to, 

bound by debt contracted by wife. 
Heritage, defined, 

obstructed and unobstructed. 


s of the, ... 21 2, 

... ' ... 319 

89 
89 

94, 95, 352 
... 352 

*•« ... 3o3n 

... >M 6 

41 

■ ... , 151 
... 155 

... ... 154 

... 177 

• •'. « ... ho 

21, 22, 32, 43, 49, 52, 84, 113 
... 33Sn 
... 338n 
. ... . ... 41 

, ... 41 

... 27 5 n 


' 12 
... 516 

..7 67 

144 
122 

46. 183, 364 
. 47 


Hermit may be summoned, 

17 

excluded from sharing, * ... 

108 

heirto,... 

91, 352, 450, 485 

partition on father becoming a, 

... 19ln 

his hoard of wild rice, ... ... 

352n ' 

may have property, 

453 

• »* ... *•* *•* •** 

... 544n 

“ Hidden Origin” son of, 

57 

'Highway defined, 

... 147 

fine for nuisance on, 

147, 151 

Highwayman, hung to a tree. 

254 

ffinapaksha, — 

27- 

Hinavddi , 

24 

Hire of carriages and beasts of burden, 

See Weighs, 

140 
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Eoldka, 

Holograph. instrument, ... 

Holywater, ordeal by, ... ... ... ... 

JlQIfftjCbi’ 9 * ... »*. ... »«* ... 

performed by BrShman with Cudra’s materials, 

'Honour, oath by, ... ... ... 

Hoofs, indivisibility of beasts with uncloven, 

Horses, when possession gives no title to, ... 

Kshatriyas swear by. ... ... 

debtors become, ... 
when distributable. 

See Confiscation. Sacrifice . 

House, constructed with father's assent is indivisible, 

Householder, partitibn after father ceases to be a, ... 

Hunter bound by debt, contracted by wife,... 

Husband and wife, disputes and duties of, ... 

intercourse between, ... 
has not aboslute power over woman s property, 
compensates for supersession, 
has power over wife’s earnings, ... 
his power over wife’s present not from kindred, 
stridhana when inherited by, 
bound to feed, clothe and lodge wife, 

See Adoption . Head , Hunter. Marriage . 


Fam* 
21 In, 27l> 
28 
40n 
62, 482xi 
68 
41 
77 
83 
38 

... 121 
... 388 

... 285 

191, 192 
... 122 
...12,164 
... 297 

... 100 
... 231 
... ,; 240- 

240 
461, 464 
... 242 
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Idiot, exempt from process, ... ... ; . 17 

may appear by attorney, ... ... ... IS 

excluded from inheritance, ... — ... 107, 262, 45 5n 

maintenance of, ... ... '•«. ... 107 

gift by, void, ..." ... ... ... ... 134 

sale by, ... ... — ... ... 148 

# defined, ... ... _ ... ... # ... 262, 455, 500 

Illness, husband may take wife’s stridhana during, ... ... 101 

Images, ordeal by taking one of two, * ... ... ... 40a 

Immoveable property, ordeal excluded in litigating, ... ... 26 

father’s ownership of, ... ... 43 

9 uterine brother takes, ... ... 95 

not to be given, to women, ... ... 99 

given to women as sauddyika , 100, 373, 490, 49 1 
distinguished from moveables, ... 204 

Impalement of burglars, ... ... ... 154,156 

horse stealers, elephant stealers and violent mur- 
derers, ... ... ... ... ■ .-156 

Impotent excluded from inheritance, . ..7 .... 107, 262, 45.5 

• gift by, ... .... ... ... 135 

son begotten on wife of,... ... ... 216, 217 

described, . ... ... ... .... ... 262 
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Improvement of undivided property, ... * 


Panes. 

390 

Impurity. See U-ncleanness. 

0 

Incendiaries, .V ... ... 


157 

Incest defined, ... 


182 

Incontinence, a disqualification, ... 

w • + 

SSn 

Incurables excluded from inheritance. 


107 

Indra, curds and milk consecrated to, 


338 

oblation, to, 

renders offspring old, .. ... 


417' 


582 

used for a person of great- wealth, 


598 

Infamous person incompetent to testify. 


35 

Infidel incompetent to testify, 


35 

Inheritance, seventeenth title of law, 

w * V 

12 

Oolebrooke’s remarks on law of. 


171 

ownership by, 

« «. 

42 

exclusion from. 

107,261 

includes succession to relation's effects,-.. 

... 

182 

Initiation of younger brothers, ... 


57 

of unmarried sisters, .... ... 


57 

of brothers completed out of common funds, 

... 

398 

expenses of, ... 

... 

516 

removes state of slavery. 

... 

582 

of adopted son/ ... 

Insanity. See Madness. 

668., 676, 677 


Insect-, s, in ordure, father, &c., of girl who has menstruated before 

marriage, are born, ... ... ... ... ... 824 

Instigating crimes, punishment for, ... ... ... 159 

Interest, in case of non-delivery of goods, 

on debt recovered, ... ... . ... ... 39 

when husband consumes wife's stridhana , ... ... 100 

on loans, ... ... ... Ill, 112, 113 

rates of. ... ... ... 

clue without express stipulation. ... 
where negatived, ... ... 

in case of sailors and travellers, ... .. 

in case of Qudras, ... ... ■ .. 

where demanded, ... ... 

limitation of accumulation by, 
not where a deposit is used, 
compound, 

five per cent., recoverable by vendor, 
on woman's property taken against her will, 
on stridhana forcibly borrowed, ... 

See Accumulation. 

Intimidation avoids a deed. 

Intoxicated persons exempt from process, ... 

deeds by, void, ... 

incompetent to testify, . ■ *«.» w 

gift by, void, ... U '134,135 


111 
111 
L 111 
111" 
112 
112 
112 
113 
119 
126 
242 
491 
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Intoxicated persons sales by, ... ... ... i43 

Intoxicating liquors drunk by women in the north, ... 15 

Inventor’s share of profits of partnership, ... ... ... 132 

Iron, ordeal by, 40. Rescinding purchase of, ... ... 142 
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ascertainment of contested* 
after reunion, ... 
of property ill-dis tribute I, 
equable or unequal, ... ... 

among sons by women of different tribes,... 
property liable to, 

between legitimate and adopted soils, 
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prosecution for. 
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Subtraction from gift, ... 

Suddya, M . 

S udhi-vivelu, 

Succession to wife's anvddheya and pritidattcc, 

Colebrooke on the importance of the law 
conventionality of rules of 
complexity of rules of,..* 

Suiapani. 

Sinnantu, 

Sun worshipped. 

Supersession of wife, present on, .7 
defined, .7 ... 

Sura, 

(Surety, 110, 110, for satisfaction oi judgment, 
who may not ho,... 
separated brother maybe,-., 
four kinds of, 

where principal absconds. ... 
liability of, ... - 

when joint and when several, 
his right against principal, 

Sutherland on Adoption, 

Svtiyamupagata , ... ... ... 

Soairinb, 

.Svatva, ... 

Sweetmeats impartible ... . ... 
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352, 353, 450, 435 
temporary, 485 

... ' 484 

68 

... 177 

37 

.*•* **.12, 133 

.... ... 453 

... 672 
... 102 
of, ... 171 

... 171 

... 171 

*,* 177 

... 5, 157 
10 

7.98, 99, 231, 239 
458n, 466 

68 

... ’■ ... 23 

... 23,24 
82 

*.116 and note (a) 

116 

lie 

... 117 

117 

371- 

7 

... 301 

... 414n - 
.. .« ^ 4 2* 

... 505 


TaitUri -portion of the 
T&mlula divyam, 
Taptaind8koAlivyam> 
Tarawa, 

Tenth of debt, fine of, 

Tan-lm JicUm cited, 


Vedas, 
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JPages, 

Theft, prosecution for, Vf.' 

.... 

18 

of deposits, ordeal in case of 

... , . , 

25 

of instrument. 

... ... 

29 

witnesses in case of, 

»»* 

35 

degrees of things liable to. ... 


... 152 

responsibility of village for, ... 

... 

... 154 

aiding and abetting, 

... 

... 156 

charging a roaming gallant with, 

... 

... 166 

defined, ... 

... ... 

357, 35 Sn 

Thieves, nine kinds of, ... 

•»* ... 

154 

Thread, rule as to increase of cloth made of. 

... 128 

investing with characteristic, 

... ... 

... 610 

Threat, fine for, 

•». ... 

... 150 

Three ancestors, effect of hereditary succession by, ... 

... 31,83 

Throat, pains in, a heaven-directed disease, 

41 

Thumb, husband wishing male offspring to take wife’s, 

... 618 

Time, see Court 



Tirtha , ablution at a, 

• « * 

63 

Todandranda , cited. 

* * * * 

... 33 

Tongs of the hands, 

* * • * ** 

... 154 

Tongue, punishment for cutting out or wounding, ... 

... 151 

amputation of, ... 


... 141 

Tonsure, ceremony of, ... 


65, 610, 611 

Tooth, punishment for breaking, ... 


... 151 

Tortoise of ground rice, ... 


... 43711 

Town defined, ... 

• • » 4* • 

... 145 

Trader concealing blemish in thing sold. 


153 

Travellers through 'forests to pay 10 per cent, interest. 

... Ill 

Treasure trove, law of, ... 

... ... 

... 131 

found by an undivided coparcener, 

... 274n 

Trees near Court house, ... 


12 

fine for injuring, ... 

mo* » » » 

... 152 

Trespass by cattle, 

... 

... 145 

by a cow, ... . 

Ml ... 

... 145 

~<*TriMndi cited, ... ••• ... 

... ... 

... 371 

TuldpurusM , ... 

... ... 

... 557 

Turban given by adopter to priest, 

. • # ... 

60 

- Twiceborn man, 


13 

•Twke married woman, son of 

■ ... 

57, 58, 583 

seven kinds of. 

... ... 

... 583 

Twins, birthright of first born of,... 

— 

50 

it . 
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36, 

123, 145, 150 

Uddhdra 3 

* * * * * * 

... Ill 

Udgatri , 

4*4 « « * 

... 337n 

U dicky a. 

* # ■* * * «* 

211n, 270 

ffdvrishabha-yajnya , ... 


270 
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V achaspati-mi§ra, referred to. 

V. 

Fayes 

41, 17Sn, 671 

Vadha , three degrees of,... 

* * * £> * v 

... ... 155 

Vaigya associated with king as chief magistrate. 

IS 

swears by his kine, grain or gold, ... 

38 

wkom ne may marry, 

... 

291, 293 

gotra of, 


... 564n 

Vaigvadem sacrifice, 

... 

... ... 437n 

VaijayanU, 

•i» & » ® 

... 177 

Vajapeya sacrifice, 

... 

... ... 1 10 

Vdkparushyam , 

*». •»* 

... 149 

Vdhyagnya . , 

... 

... -81 

Valour, wealth gained by, 

.... 

78. 268. 283, 501 

where gainer by, uses 

common property. 

76 

•wealth acquired by reunited brother’s, 

... ... 92 


Vlmaprastha, ... ... ... 451,546 r 

Varga, Vargi,*** ... ... "... ... 34 

Vavna-gankara, ... ... ... * ... 15 On 

Vanina, fine devoted to, ... %tt ... 167 

barren cow offered to, ... ... ... ... 382 

VarnnapragMsa sacrifice, ... ... ... 487 

Vasanta, .... ... .... ' ... 687n 

Vmantotsava , ... ... ... ... ... ... 270 

Vasishtha, 5, cited, ... ... 26, 29, 57, 66, 75, 109, 114, 157 

Vasudeva, ... ... ... ... ... ... 68 , 179 

V atsa, **♦ ... » • • a p « » •« jrji 

Vedas, punishment of Qudm for joining in reading, ... ... 149 

commencement of study oil ... ~ ... ...» 582n 

necessity of reading the, ... ... t# . t ... 615 

cited, ... ... ... ... . ... 637n, 658, 659 

Vehicles, divisibility of ... ... ...77,285,388, 505 

oath by, ... ... ... ' •«. ... 41 

Vena, widow authorized to have intercourse in time of, ' 408 

Vendor, interest recoverable by unpaid, ... ... ... 126 

sale wi thou t ownership by. . . , . . , ... 129 

rescission of sale by, ... ... ... 142 

^ bound to disclose defects, .. , ... 144 

See Earnest. 

i{ ' Venerable protector/' widow’s, ... ■ r *..' ... \.l 820 

Veracity, Brahman swears by 5 ... ... ... 38 

Vessels, impartibility of eating and drinking, ... ... 505 

ViWidga, ... ... ... ... ... ... 365 

"“hObld, «*■, , , , ... », • 47 

Vice disqualifies,' ... ... «... 109, 262, 263, 501 

Victory, writing e£ ... ... ... ... .... 29 

Vigvadeva, ... ... ... ... ... ...81,587 

Vigvajit sacrifice, - ... ... ... 45 

Vigvamitra, . ... ... 5 
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T i c vet; vara-bh at t a. 

? / it.tw 1 tj i) ».» . «»» 

Vijnune^vura. ITS. cited... 

Vikramaditya, ... 

Tillage, a witness, 
defined, 

Yhkyaku, ... ... ... 

Vintner, may be hound by wife contracting debts, 
Violence, tour kinds oil ... 

See Robber y. 

f : lyVff^ ... ... ... , 

Vdnraitrodaya, 

Yishadivyam, ... ... ... ... 

Vishnu, adoption.-eorem.ony performed by priest of, .. 
Vishnu, 5, cited, ^ ... “ 40, 48, 87, 01, 

Institutes of. ... ... 

rivdda-ehandra of authority at Benares, ... 
-chintdma/ji, ... ... ... 


PGf/e$r 

- 177 

-67, 600 
51, 59, 91 
... 178 

3d 
145 
r . 581 

... 155 

] 8, 149it. 
... 173 n. 
40 n 

... 00 

98, 118, 128, 287 
... 177 


-mtndlcara, 

*< tdndava, 

- bhangtirnam . 

Voluntary evidence. 

Yrdtt/ r .. , ... ' 

Vri dd ha- Y: aj navalkya , 

-Maim, 

i 7 h./oV i-crdddh&t 
Yrkhala, 

Vyaghra, 

V'yrih ri(i incantation, 

Yyisa,. 5, cited, IS, 14, 16, 21, 34, 52, 74, 76, 78, ,99, 114, 117, 121, 229, 

131, 145, 154, 155, etc, 

Vyatirdv., ... — -v ... ... ... 95n 


1/3 

... 173n 
121, 173n 
... 173n. 
... 671 

... : 85 

... 141 

82 

239, 140 
577 
... 163 
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Yya vah ara-ck mtdman i, . . . ... , tf 

- rnudhava , ... ... 

- mayukha , received in the Maharashtra , 
competes with MUdkshard . ... 
meaning of, 

-mtnufeara, 

Vyaradtui, ... -*• ,>** 

TO- 


17Sn 

670 

6 

7 

8 

173ft 

*> 

« O . 


Wagei', won by skill, 

’Wages, non-payment of, the sixth title of law, 
cannot be resumed, 
rules as to, 

Washerman, bound by debt contracted by wife, 

Water, court house should be near, 
ordeal by. 


n S 


2S0, 282 
12 

... 284 

... 139 

... 322 

12 

.. 40m. 
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Water* confirming gift of dattrvnia, • •• . . ... 58 

impartible, ... ... *** ..-77,285 

taken by turns, ... ... — ... ...78,505 

debt cast into, ... ... *«* ... ... 125 

tine for defiling a' holy piece of, ^ ••• ... 148 

poured on ground to ratify donation, ... 188 

exclusion from drinking in company, ... 201 

of, made to three, ... ... 845, 847 

See Well 

Water-courses, evidence in litigating, ... ... w# . 25 

punishment for stopping, ... ... ... 147 

Waterpots, whether partible, ... -.78,285 

expulsion by kicking down a, ... ... 1 OS 

broken in emancipating a slave, ... ... 188 

Way, common, impartible, ... •** ... 77 

'Wealth, object of, to defray sacrifices, ... ... ... 102 

Weapons, oath by, ... ... *•- ... 38,41 

Wearing apparel,, rescinding purchase of, ... 142, 143 

Well, in another’s land, withdrawing water from, ... ... 148 

not distributable, ... ... — ... 880 

West, see Accountant 

White flowers,.,. ... ... ... ... 648n 

Whole-blood, preference of brother of, 334, 335, 342, 343, 453, 479, 480 
associated brother of half blood inherits with un- 
associated brother of, ... ... 330 

nephew adopted should be son of brother of, 552 

Widow, alleged right of senior, ... — *«• 52n, 316 

her power to adopt, 03, 64, and note, ... 534, 585 

in Maithila, ... ... ... 07 i 

her succession to wealth of separated soilless husband, 83, 84, 

352, 427 

faithfulness required from, ... ... ...84,432 

her right to immoveables when she has a daughter,... 84 
cannot give, mortgage or sell husband’s estate. 84, 85, 


474; except for religious purposes, 
his obsequies or her own maintenance, . . 3 

though sonless may reach heaven, 
of united or re-united brother, 
succession of, where several widows, 
liability of person marrying, for debts of 'deceased 
husband, ... ... ... ] 

her right of succession, ... ... ... 303, 3 

offers funeral repasts to deceased husband, ... 304, 4 

makes donations and gives alms for deceased husband 
spiritual benefi ts conferred by, 
maintenance of, ... ... ... 8 17, 8 

her c venerable protector/ 
husband’s heirs succeed on death of, 
should give presents to husband’s kindred, 


.. 84,85 
321,475 


teoeasiH I 

123, 124 

303. 304, 352 

304, 432, 433 

r,is band, 352 

... 315' 

317, 321, 475 
... 320 

... 321 
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Mow, should not give presents to lier own kindred, 
subject to control of husband’s relatives, ... 
should provide tor unmarried daughters marriage 
expenses, 

share of, 397 ; when she has sividhana , ... 

her right, when husband not reunited, ^ 
may give a son, 
son begotten on. 

'if- no property in, 

prosecution for touching another’s, ... 
oath by head of, ... 

right of, on partition, where several wives, 
meaning of eldest, 
reunited, 

present to superseded, 
incapable of property except in sanddyika , 
succession to anvcklheya of,... 
debts incurred for domestic uses by, ... 
not bound to pay husband’s debts/ ... 
ivo property in a, ... 
maintenance of forsaken, 
burning corpse of, ... ... ... . 

seniority of, 

assists in sacrifices, .. t. 

share of, on distribution by lather, 


Fayes. 

322 

332 




;ht of, to .ehairSrUtemiils.and ornaments. 


when competent to perform religious ceremonies, 
of disqualified person, to be maintained, 
earnings of, 

share of, on partition of husband’s acquisitions,. .. 
cannot be given, ... 


when constructively mother of male issue, 

562 

must not give a son except with husbands consent. 

... 573 

her right to inherit, see Widoiv . , 

* 

Wilson, H. H. ... 

5 

Wipings, partakers of the. 

- 649 

W it nesses, order of examining, ... ... 

fi)f> 

proof by, when required, 

9 ~ 

to an instrument,. 

28 

vile, to a deed, 

30 

twelve kinds of. 

S3 

requisite number of, ... 

- 33,35 

when both parties consent, 

34 . 

qualifications of, 

34 / 

incompetent, ... 

... 3.u 

separated brothers may be a, ... 

82 

partners may be, ... ... 

... 332 

to boundaries,— *** . «■ ... 

... 146 
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Witnesses to disputed partition, . ... ... ... :ln. 

See Adultery, Ajfmy* 

/Women, when exempt from process, . . . ... ... * ] ;. 

1 may appear by attorney, ' ... ... . J • ]s 

deeds by, void, . . .... ... ... — :jn 

possession gives no title to, ... ... ...a* *:*; 

incompetent to testify, ... ... ;};* 

Giotto give or accept sons -except with husband's as- 
sent, ... ... ... ... ...08. 7}i'A 

governed by same law as Cudras, ... ... mi 

impartible, — ... . ■ ... ... .*77,28.7 

have no property in their earnings, ... ... joo 

debts payable by, ... ... ... 124, i 2;’? 

marrying slaves, ... ... ... 13S 

punishments of, half those of men, ... ... ] (jl 

seduction by, .... ... ... ... ... log 

evacuating before, ... ... ... ... 164 

have no right of primogeniture, ... ... 2 IV 

* generally incapable of inheriting. ... 340.481 

dependence of,... ... ... ... 

Wrath, non-liability of sons to fulfil father’s promises influenced 
by,*.* *** *" .*• 3 22 

Writing, proof by, when required, ... ■ ... ... $.s 

seven kinds of, ... . ... # .•* ... ... 27 

v agreement of pledge in... ... ... IK) 

S ee Agreement Kins/, 

jVVynch, his translation of the Bdyahrmnasangmha, ... 7 

■ y. ' 


Ydchitaru, 

1 Ydga, 

Tajnavallcya, . : 
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